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PREFACE. 


Owing  largely  to  greater  breadth  in  past  periods  than  at 
present,  of  right  of  resort  to  the  Appellate  Jurisdiction  of 
the  Supreme  Court  of  the  United  States,  a  very  con- 
siderable proportion  of  the  reported  decisions  of  that  Court 
deal  exclusively  with  other  than  Federal  law ;  certain  cases 
deal  only  with  Federal  law  of  mere  local  concern  and  in- 
terest, (as,  local  law  of  a  Territory)  ;  others,  with  Federal 
law  such  by  mere  Federal  adoption  (as,  general  Admiralty 
and  Maritime  law)  ;  others,  with  such  Federal  law  as 
might  perfectly  well,  in  character,  be  law  of  any  country ; 
while  still  other  cases  are,  for  one  or  for  another  reason,  of 
no  ( or  of  no  general )  present  interest.  Cases  within  these 
various  classes  being  set  apart,  there  remain  between  three 
and  four  thousand  cases,  (or  one- third  of  the  whole  mat- 
ter), presenting  and  embodying  (with  the  text  of  the  Con- 
stitution, and  the  Congressional  texts,  with  which  such 
cases  deal),  what  may  be  called  the  Federal  Law  Proper, 
or,  (as  in  our  Title),  Principles  of  the  Federal  Law.  It  is 
the  Federal  law  proper,  as  thus  defined,  that  is  the  field  of 
study  of  the  present  treatise. 

The  field  may  be  otherwise  described  as  the  broad  field  of 
Federal  Question,  (in  the  conventional  sense  of  that  ex- 
pression), less  such  portions  thereof  as  are  now  denied 
right  of  resort  from  a  Circuit  Court  of  Appeals  to  the  Su- 
preme Court:  such  portions  being  typically  represented 
by  other  than  Constitutional  questions,  in  general  Bank- 
ruptcy, Admiralty,  Patent,  Revenue,  Commerce,  and  Crim- 
inal, law. 

In  so  far  as  the  field  (as  thus  above  defined)  of  the 
treatise  is  capable  of  broader,  or  of  narrower,  definition, 
the  aim  has  been  to  adopt  a  broader,  rather  than  a  nar- 
rower, view. 

Matter  not  strictly  within,  but  closely  underlying,  or 
otherwise  closely  interwoven  with,  the  field  as  above  de- 
fined, has  been  included  as  far  as  seemed  necessary  for 
clearness  or  for  practical  convenience:   as  in  the  case  of 
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law  of  Judgment  and  Decree,  in  its  relation  to  Faith  and 
Credit. 

From  a  practical  point  of  view,  the  field  dealt  with  may 
be  defined  as  that  portion  of  the  Federal  law — apart  from 
particulars  of  Bankruptcy  law — with  which  (and  with 
which  alone)  lawyers  in  general  practice  are  commonly 
concerned. 

The  field  in  question  embraces  both  Federal  Organic  ( or 
Constitutional)  law  and  other  Federal  law;  and  comprises 
law  of  Judicial  Procedure  as  well  as  Substantive  law. 

Conciseness — notwithstanding  the  breadth  and  impor- 
tance of  the  field  in  question— is  made  practicable :  first,  by 
broad,  progressive  conversion,  through  the  period  of  the 
decisions  in  question,  of  gravely  disputed  contention  into 
elementary  proposition ;  second,  by  facilitation  of  general- 
ization and  classification  through  treatment  of  the  field 
by  itself,  and  as  a  whole. 

The  body  of  Judicial  decision  in  question,  although 
slowly  and  gradually  accumulated,  particular  by  particu- 
lar, over  a  long  period,  has,  nevertheless,  developed,  from 
the  beginning,  with  continuity  of  conception,  and  symmet- 
rically, and  constitutes  a  homogeneous  whole,  each  part  of 
which  (speaking  broadly)  bears  upon,  and  is  capable  of 
affording  light  upon,  every  other  part,  even  as  among  fields 
in  many  respects  widely  remote  from  each  other. 

Washington,  D.  C, 
February  1, 1917. 


CITATIONS. 


Citations  of  both  the  Lawyers'  Co-operative  series  and 
the  Supreme  Court  Reporter  series  are,  with  the  exception 
mentioned  below,  taken,  by  courtesy  of  the  Lawyers'  Co- 
operative Publishing  Company,  from  that  Company's 
Supreme  Court  Digest,  the  Supplement  thereto,  and  the 
Tables  of  Cases  of  Volumes  57-60  of  the  Lawyers'  Edition — 
the  order  of  citation,  in  those  publications,  as  between  the 
two  series  above  referred  to,  being  followed,  for  harmony. 

Citations  of  cases  in  Volumes  33  and  34  of  the  Supreme 
Court  Reporter,  (covering  226  U.  S.  to  234  U.  S.,  inclus- 
ive), are,  by  courtesy  of  the  West  Publishing  Company, 
taken  from  the  consolidated  Tables  of  Cases  of  the  Volumes 
above  referred  to  of  the  Supreme  Court  Reporter. 

As  to  form  of  citations  of  the  Lawyers'  Edition,  and  of 
the  Supreme  Court  Reporter,  see  Uses  of  Terms,  below. 

As  to  differences  in  case-titles,  as  among  the  three  series, 
see  Table  of  Cases,  ad  init. 


TABLE  OF  CASES. 


The  running  case-titles  of  the  official  edition,^  (the  form 
commonly  used  in  citation,  in  that  series),  are  employed 
in  general,  in  the  Table  of  Oases  below.  Materially  dif- 
ferent case-title  forms,  of  either  of  the  three  series  cited  in 
our  text  proper,  can,  in  general,  be  readily  traced  by  the 
following  indications : 

For  official  titles,  (as,  Attorney-General,  Collector, 
Board),  see  under  the  State,  municipality,  or  the  like,  in 
question.  So,  of  the  personal  name  of  an  official,  (e.  g., 
Meyer,  Auditor  of  the  State  of  Oklahoma  v.  Wells,  under 
Oklahoma). 

For  State,  Commonwealth,  People,  see  under  the  local 
name  of  the  State.  So  of  City,  County,  School  District, 
and  the  like. 

For  Ex  parte.  In  re,  Matter  of,  and  the  like,  see  under 
the  name  of  the  party. 

For  Ex  rel.  cases,  see,  first,  under  the  name  of  the  benefi- 
cial, secondarily,  under  that  of  the  formal,  party. 

For  corporate  names  in  Wallace,  see  first  under  the 
generic  corporate  designation,  (e.  g.,  Providence  Tool  Co. 
V.  Norris,  2  Wall.  45,  under  Tool  Co.) ;  so  of  Bank,  Rail- 
road, Eailway,  Bridge  Co.  etc.  For  cases  in  other  volumes, 
see  first  under  the  full  corporate  name. 

For  names  of  persons  or  corporations  beginning  with 
initials  (as,  I.  M.  Darnell  &  Son  Co.),  or  with  a  full  Chris- 
tian name,  (as,  John  Woods  &  Sons)  see  first  under  the 
surname.    Otherwise  of  names  of  vessels. 

In  certain  instances,  an  intermediate  word  of  a  corpor- 
ate name  is  to  be  resorted  to,  (e.  g.,  Pennsylvania  Lumber- 
men's Ins.  Co.  under  Lumbermen's;  New  York,  Lake  Erie 
&  Western  R.  R.  under  Erie ) . 

The  word  "national"  (bank)  is  omitted,  when  not  an 
initial  word.    So  of  "State". 

^As  to  citation,   in  the  text,   of  the  Lawyers'  Edition   and  the 
Supreme  Court  Reporter,  see  p.  Ixxiv. 
*"0f5cial" :  as  to  early  volumes,  official  only  by  Federal  recognition. 
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"Railroad"  and  "Railway",  when  not,  respectively,  the 
sole,  or  the  initial,  word  of  a  corporate  name  used,  (i.  e., 
when  abbreviated  to  R.  R.  or  Ry.),  are  both  treated  as 
"Railroad".  Thus,  Chicago,  B.  &  Q.  Ry.  v.  Babcock  pre- 
cedes Chicago,  B.  &  Q.  R.  R.  v.  Chicago. 

Occasional  cases  known  to  a  particular  reader  only  un- 
der a  title  used  exclusively  in  the  Lawyers'  Edition  or  in 
the  Supreme  Court  Reporter,  and  not  readily  discoverable 
in  the  Table  of  Cases  below,  can,  of  course,  be  easily  traced 
by  familiar  means  available  for  that  purpose. 

In  a  considerable  number  of  instances,  even  within  the 
field  covered  by  the  indications  above,  cross-references  have 
been  inserted. 

Numerals  in  general  refer  to  sections.  Occasional  nu- 
merals, in  parentheses,  following  a  section-number,  refer 
to  sub-numbering  within  the  section. 
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The  numbers  refer  to  sections ;   the  figures  in    (   )    refer  to  a  paragraph  In  the 
section  which  they  follow. 
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Abby  Dodge,  The,  223  U.  S.  166,  343,  431,  485  (5) 

Aberdeen  Bank  v.  Chehalis  County,  166  TJ.  S.  440, 364,  498  (2) 

Abilene  Bank  v.  DoUey,  228  U.  S.  1,   498  (2) 

Achison  v.  Huddleson,  12  How.  293, 148 
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Adair  v.  United  States,  208  U.  S.  161, 495 
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Adams  v.  Jones,  12  Pet.  207, 705 

Adams  v.  Milwaukee,  228  U.  S.  572,   498  (3),  684  (2),  696 

Adams  v.  New  York,  192  U.  S.  585, 564,  675 

Adams  v.  Eussell,  229  U.  8.  353, 808 

Adams  County  v.  Burlington  &  Mo.  E.  R.,  112  U.  S.  123, 806 

Adam*  Ex.  Co.  v.  Croninger,  226  U.  S.  491, 199 

Adams  Ex.  Co.  v.  Iowa,  196  U.  S.  147,  212,  406  (1) 

Adams  Ex.  Co.  v.  Kentucky,  166  U.  S.  171, 292 

Adams  Ex.  Co.  v.  Kentucky,  206  U.  S.  129, 212 

Adams  Ex.  Co.  v.  Kentucky,  214  U.  S.  218, 212 

Adams  Ex.  Co.  v.  Kentucky,  238  U.  S.  190,  406  (2),  696  (2) 

Adams  Ex.  Co.  v.  New  York,  232  U.  S.  14,  197,  747  (3) 

Adams  Ex.  Co.  v.  Ohio,  165  U.  S.  194;    166  U.  S.  185,  292 

Addyston  Pipe  Co.  v.  United  States,  175  U.  S.  211,   405  (1) 

Adger  v.  Alston,  15  Wall.  555,   643  (4) 

Adirondack  Ry.  v.  New  York,  176  U.  S.  335,  397 

^tna  L.  Ins.  Co.  v.  Moore,  231  U.  S.  543, 211 

Agnew  V.  United  States,  165  U.  S.  36,  669 

Ainsa  v.  United  States,  161  U.  S.  208,  313 

Alabama  v.  Georgia,  23  How.  505,   352,  706 

Alabama  v.  Schmidt,  232  U.  S.  168, 148 

Alabama  Gold  L.  Ins.  Co.  v.  Nichols,  109  U.  S.  232, 687  (1) 

Alabama  etc.  Ey.  v.  Mississippi  E.  E.  Comm.,  203  U.  S.  496, 498  (30) 

Alabama  Southern  Ey.  v.  Thompson,  200  U.  S.  206, 738,  739,  756  (1) 

Albany  Bridge  Case,  2  Wall.  403,  789 

Albert  Dumois,  The,  177  U.  S.  240,  548 

Alberty  v.  United  States,  162  U.  8.  499, 25 

Albright  v.  Oyster,  140  U.  S.  493,  774  (4) 

Albright  V.  Sandoval,  200  U.  S.  9,  685  (2) 

Albright  v.  Teas,  106  U.  S.  613, 684  (5) 

Alexander  v.  CroUott,  199  U.  S.  580,  816  (3) 

Alicia,  The,  7  Wall.  571,   705 

Allen  V.  Alleghany  Co.,  196  U.  S.  458, 646  (7),  684  (7) 

Allen  V.  Arguimbau,  198  U.  8.  149, 795 

Allen  V.  Baltimore  &  0.  E.  E. :   see  Virginia  Coupon  Cases. 

Allen  V.  Georgia,  166  U.  S.  138,    567  (21) 

Allen  V.  Massey,  17  Wall.  351,   642 

Allen  V.  Newberry,  21  How.  244,   538 

Allen  V.  PuUman  Co.,  139  U.  S.  658,   513 

Allen  V.  Pulbnan  Co.,  191  U.  S.  171, 168,  177,  696  (2) 
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Londoner  v.  Denver,  210  U.  S.  373, 362,  438,  557,  567  (16) 

Loney,  In  re,  134  U.  S.  372,  123, 150 

Long  Island  Water  Co.  v.  Brooklyn,  166  U.  8.  685, 388,  426,  485  (1) 
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Louisville,  In  re:    see  following  case. 

Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  225  U.  8.  430,  and  (as  In  re 
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Louisville,  New  Orleans  &  Tex.  Ey.  v.  Mississippi,  133  TJ.  S.  587, .... 
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Lovell  V.  Newman,  227  U.  S.  412,  845 

Low  V.  Austin,  13  Wall.  29, 411  (1,  3) 

Low  Wah  Suey  v.  Backus,  225  U.  S.  460, 304,  305 

Lowe  V.  Kansas,  163  U.  S.  81, 562 

Lower  v.  United  States,  91  U.  S.  536,  612 
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Lum  V.  Robertson,  6  Watt.  277, 505  (14) 

Lumbermen's  Ins.  Co.  v.  Meyer,  197  U.  S.  407, 289  (1),  747  (10) 
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United  States  proper:  the  Federal  realm  exclusive  of 
Foreign  possessions. 

Federal  area:  area  (intra-State  or  extra-State)  of  ex- 
clusive Federal  Sovereignty,  as,  a  Territory;  an  Indian 
Keservation  (intra-State  or  extra-State) ;  the  District  of 
Columbia,  or  a  State-ceded  intra-State  Military  Post. 

State  area  proper :  the  area  of  a  State,  exclusive  of  Fed- 
eral area  within  the  State. 

Federal  State:  a  politically-organized  portion  of  Fed- 
eral area,  whether  self-governing  or  not :  ( as,  a  self-gov- 
erning Territory,  or  the  (not  self-governing)  District  of 
Columbia). 

Area  (as  employed  principally  in  Book  III)  :  designat- 
ing indifferently,  a  State  of  the  Union  or  a  Federal  State. 

Political  Society:  the  United  States;  a  State  of  the 
Union ;  a  Federal  State ;  a  Foreign  Nation,  or  a  quasi-in- 
dependent Foreign  Dependency  (as,  Canada). 

Quasi-Sovereign:  employed  in  respect  of  a  self-govern- 
ing (and,  occasionally,  with  qualification,  of  a  non-self- 
governing)  Federal  State. 

Officiel :  employed  occasionally  ( for  lack  of  a  convenient 
English  term )  to  designate  the  body,  or  a  particular  body, 
of  officials  (Federal  or  State)  as  a  class  or  group. 

Suprastate  (commerce)  :  commerce  conducted  (and  as 
conducted)  partly,  but  not  wholly,  within  the  area  proper 
of  a  single  State:  including  inter-State  ("interstate") 
commerce  (strictly  so  designable)  ;  State-Foreign  com- 
merce, and  commerce  between  area  proper  of  a  State  and 
a  Federal  area;  but  exclusive  of  Indian  commerce  as  such. 

Intercommerce ;  Intertransit ;  Interferriage  and  the 
like:  employed,  for  brevity,  for,  or  in  respect  of,  supra- 
state  commerce  or  features  or  aspects  thereof. 

The  forms  inter-State;  intra-State;  extra-State,  etc.,  (as 
against  interstate,  intrastate,  etc.)  :  used,  in  certain  con- 
nections for  emphasis  of  the  principal  component  word ;  in 
other  connections  because  of  absence,  as  yet,  of  familiar 
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use,  to  such  intent,  of  the  consolidated  form.  Thus :  inter- 
State  compact ;  intra-State  Federal  Sovereignty ;  indirect 
extra-State  power  (of  a  State). 

Organic  law  (Federal  or  State)  :  law  of  supra-Legisla- 
tive stability. 

Non-Exclusive  (Federal  Original  Common  Law  and 
Equity  Jurisdiction)  :  see  §  718,  par.  5. 

Legislative ;  Legislation :  used,  in  certain  connections, 
(with  explanation  by  the  context),  in  a  broad  sense,  of  all 
action  of  law-making  operation :  as,  for  example,  at  one 
extreme,  establishment  or  Amendment  of  a  State  Con- 
stitution; and,  at  the  other  extreme,  a  municipal  ordi- 
nance or  by-law. 

Law  of  Nations :  we  employ  this  term,  rather  than  the 
expression  International  Law,  partly  because  of  employ- 
ment of  the  former  term  by  the  Constitution;  but,  inde- 
pendently of  that  consideration,  for  the  reason  that  the 
latter  term  suggests,  and  is,  in  general,  used  in  respect  of, 
relations  between  mutually  independent  nations ;  while  we 
have  occasion  to  consider  the  field  in  question  almost  ex- 
clusively (see,  particularly,  §§  140-142;  §§  143-149;  Book 
III,  generally;  §  551;  §§  644-650;  §§  651,  652),  in  respect 
of  its  Federal  (adoptive)  Domestic  operation  as  among 
the  different  component  political  societies  (see  above)  of 
the  Federal  political  system. 

Initial  capitals:  a  slight  degree  of  exceptional  use  of 
initial  capitals  is  made,  for  emphasis  of  distinction  be- 
tween technical  and  non-technical;  special  and  general; 
or  abstract  and  concrete,  sense.  Thus,  Jurisdiction  (in 
general)  ;  jurisdiction  (of  a  particular  cause). 

L;  S.  In  citations  of  cases,  L  designates  the  Lawyers' 
Co-operative  series ;  S  the  Supreme  Court  Keporter  series. 
Thus :  Abbott  v.  Tacoma  Bank,  175  U.  S.  409 ;  S  20 :  153 ; 
L  44 :  217  is  to  be  read,  as  to  the  latter  part :  20  Sup.  Ct. 
Rep.  153;  44  L.Ed.  217. 

As  to  derivation  of  such  citations,  see  immediately  after 
the  Preface. 

As  to  different  forms  of  case-titles,  see  Table  of  Cases, 
ad  init. 
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stitution.— Survivals  Under  the  Constitution  (1- 
18). 

Chapter  I Prior   to   the  First   Continental   Con- 
gress (1-6). 

Chapter  II,    The  Pirst  Continental  Congress  (Y-11). 

Chapter  III,    From  the  Assembling  of  the   Second 
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to  the  Taking  Effect  (March  4, 
1789),  of  the  Constitution  (12-18). 
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iln  respect  of  Due  Process  of  Law  in  Legislative  Procedure,   see  §  §  328-338 ;  §  425 ; 
§§  437-443. 
In  respect  of  Due  Process  of  Law  in  Executive  Procedure,   see  §  425,    §§  437-443. 
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PART  I. 

THE  PEEIOD  PEIOE  TO  THE  TAKING  EFFECT  OF 
THE  CONSTITUTION.— SUEVIVALS  UNDEE 
THE  CONSTITUTION. 


CHAPTEE  I. 

Prior  to  the  First  Continental  Congress. 

§  1.    Early  American  Federations. 

The  conception  and  the  fact  of  inter-Colony  Federation 
had,  in  1774,  long  been  familiar,  as  also  the  conception  and 
the  fact  of  Written  Federal  constitutions.^ 

§  2.  The  Pan-Colony  Convention  of  1754— Franklin's 
Plan. 

In  1754,  a  pan-Colony  Convention  agreed  to  a  plan  of 
pan-Colony  Federation, — ^in  which  were  embodied,  and  an- 
ticipated, important  features  of  the  Constitution  of  the 
United  States.^ 

§  3.    Committees  of  Safety. 

By  the  late  summer  of  1774,  there  had  arisen  in  each  of 
twelve  of  the  Colonies,  a  vast  network  of  town,  county,  and 
district  "Committees,"^  of  one  or  another  designation.* 

They  represented  primarily,  and  in  avowed  aim,  mere 
Eesistance  to  acts — asserted  to  be  unlawful — of  the  British 
Crown ;  they  were,  however,  conditionally,  and  potentially, 
of  Kevolutionary  character.  These  Committees  consti- 
tuted, in  a  particular  Colony,  a  rudely-organized  hier- 
archy, rising  from  town  (or  district)  to  county;  and  from 
county  to  Colony,  culminating  in  a  central  Colony  body, 

^1638 — 9:  Federal  union  of  the  settlements  or  quasi-Colonies  of 
Windsor,  Hartford,  and  Wethersfield,  in  Connecticut,  with  Written 
constitution  (the  "Fundamental  Orders  of  Connecticut") ;  see  Ap- 
pendix. 

1643:  Federation  of  Massachusetts  Bay,  Plymouth,  Connecticut, 
and  New  Haven,  as  "the  United  Colonies  of  New  England",  with  a 
Written  constitution  entitled  "Articles  of  Confederation",  etc.;  see 
Appendix.  This  instrument  contained  a  number  of  fundamental 
features  which  were  adopted  in  the  Articles  of  Confederation  of  1Y81, 
and  were  thence  carried  over  into  the  Constitution  of  the  United 
States.    See  Comparative  Table,  Appendix. 

^Appendix :  Franklin's  Plan  of  Union  of  1754 ;  Comparative  Table, 
Appendix. 

'The  "district"  committees  represented  so-termed  "military  dis- 
tricts", arbitrarily  established,  as  occasion  seemed  to  arise. 

^Committees  "of  Safety",  "of  Inspection",  etc. 
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which  wag,  in  certain  Colonies,  the  Colony  Legislature,  or 
the  lower  branch  thereof,  acting,  to  this  intent,  as  a  mere 
Committee  of  Safety. 

§  4.    Executive  Aspect. 

One  of  the  chief  functions — perhaps  we  should  say  the 
prime  theoretical  and  actual  function — of  the  local  Com- 
mittees, was  that  of  Executive  of  the  central  Colony 
bodies.  With  these  local  Committees  at  their  service,  the 
central  Colony  bodies  were  thoroughly  and  effectually 
officered  for  Executive  operation.  In  most  of  the  Colonies, 
therefore,  there  was  in  existence,  and  in  full  operation,  a 
complete  and  effective,  although  rude,  de  facto  organiza- 
tion, rising,  as  a  hierarchy,  from  town  (or  district)  to 
Colony.' 

^As  far  as  the  present  writer  is  informed,  there  has  been  no  full  and 
detailed  treatment  of  the  subject  of  Revolutionary  Committees,  as  a 
whole.  The  Journals  of  the  Congress,  passim,  display,  as  of  the 
period  September  17Y4-17Y6,  circa,  the  widespread  and  effective 
character  of  the  system.  Records  of  some  of  the  de  facto  bodies  of 
higher  and  of  lower  grade,  are  accessible.  County  and  town  his- 
tories deal  with  the  matter  in  some  detail. 

Books  and  monographs  cited  below,  give,  however,  collectively,  a 
clear  view  of  the  matter. 

For  reference  to  these  authorities,  the  author  is  indebted  to  Dr.  J. 
Franklin  Jameson,  Director  of  the  Department  of  Historical  Re- 
search in  the  Carnegie  Institution  of  Washington. 
Bates,  Rhode  Island  and  the  Formation  of  the  Union.     (Columbia 

Univ.  Studies,  Vol.  X,  163,  et  seq.). 
Collins,  Committees  of  Correspondence  of  the  American  Revolu- 
tion.   (Am.  Hist.  Ass.,  1901,  Vol.  I,  245). 
Connor,  Cornelius  Hartwell:   an  Essay  in  North  Carolina  History. 

(With  many  references  to  original  sources).     Raleigh,  1909. 
Cushing,  Transition  from  Provincial  to  Commonwealth  Govern- 
ment in  Massachusetts.     (Columbia  Univ.   Studies,  Vol.  VII, 
1896). 
Flick,  Loyalism  in  New  York.     (Columbia  Univ.   Studies,  Vol. 
XIV,  No.  I;  Chap.  IV:    "County  Inquisitorial  Organizations")- 
Gilbert,  Connecticut  Loyalists.    (Am.  Hist.  Review,  Vol.  IV,  p.  273). 
Hunt,  The  Provincial  Committees  of  Safety  of  the  American  Rev- 
olution. 
Jameson,  Essays  in  the  Constitutional  History  of  the  United  States. 
Lincoln,  The  Revolutionary  Movement  in  Pennsylvania. 
Sikes,  The  Transition  of  North  Carolina  from  Colony  to  Common- 
wealth (Johns  Hopkins  Univ.  Studies,  Series  16,  1898). 
Silver,  Provisional  Government  of  Maryland,  17Y4-1YYY.     (Johns 
Hopkins  Univ.  Studies,  Series  13,  No.  10). 
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§  5.    Need  of  Pan-Colony  Organization. 

Such  intra-Colony  system,  however,  was  deemed  not  suf- 
ficient for  connected  and  sustained  Eesistance;  but  aid 
from  one  Colony  to  another,  and  joint  action  between  or 
among  Colonies,  was  deemed  imperative;  and  a  culmina- 
tion of  the  system  was  deemed  necessary,  in  a  pan-Colony 
hierarchy,  with  a  pan-Colony  Committee  of  Safety  (of  one 
or  another  designation)  as  its  head,  with  the  several  Col- 
ony, county,  town,  and  district  Committees,  of  whatever 
designation,  as  its  Executive  arm. 

§  6.    Initial  Action. 

In  the  course  of  1774,  and  prior  to  September  of  that 
year,  delegates  from  twelve  of  the  Colonies  were  chosen  to 
constitute,  collectively,  such  a  pan-Colony  Committee :  the 
mode  of  choice  of  delegates  varying  widely,  as  among  the 
Colonies,  from  a  Colony-wide  and  somewhat  formal  mode, 
to  the  extreme  of  local  limitation  in  action,  and  of  in- 
formality.' 

Small,  Beginnings  of  American  Nationality.  (Johns  Hopkins 
Univ.  Studies,  Series  8). 

Sparks,  Life  of  Gouvemeur  Morris,  Vol.  I,  pp.  30  et  seq. 

Thompson,  Anti-Loyalist  Legislation  During  the  American  Revo- 
lution.   (Illinois  Law  Eeview,  Vol.  3,  pp.  80,  147). 

Tyler,  The  Party  of  the  Loyalists  in  the  American  Eevolution.  (Am. 
Hist.  Review,  Vol.  I,  p.  24). 

Van  Tyne,  The  Loyalists  in  the  American  Revolution.  Macmillan, 
1902  (with  many  references  to  original  sources). 

Whitaker,  Provincial  Council  and  Committees  of  Safety  in  North 
Carolina.     (No.  Oar.  Hist.  Soc.  1908). 

Thomas  Vernon's  Diary.     (R.  I.  Hist'l  Tracts,  No.  13). 

•See  Appendix.    No  delegates  were  chosen  in  Georgia. 


CHAPTER  II. 

The  First  Continental  Congress. 

§  7.  Assembling:— The  Term  "Congress." 
The  delegates  assembled  at  Philadelphia,  September  5, 
1774,  and  sat  for  about  six  weeks.  The  body  adopted  no 
title  for  itself;  and  it  was  only  at  a  later  period  that  the 
term  "Continental  Congress"  became  the  general  designa- 
tion for  it. 

The  term  "Congress"  had,  in  1774,  nothing  of  the  specific 
meaning  that  we  now  attach  to  it.  In  the  language  of  the 
Law  of  Nations,  it  was  frequently  applied  to  formal  as- 
semblages of  diplomatic  representatives.  It  did  not  sug- 
gest continuity  or  permanency  of  political  office,  or,  indeed, 
the  idea  of  political  office  at  all.  It  was  not,  in  1774,  in  use 
as  a  formal  designation  of  any  de  jure  governmental  body 
in  England  or  in  North  America.  It  had,  very  lately,  been 
locally  adopted  as  a  designation  of  certain  of  the  Colony 
Committees  of  Safety  (as,  in  the  case  of  the  "Provincial 
Congress"  of  Massachusetts).  It  was  an  apt  designation 
for  an  off-hand  assemblage,  hastily  formed  to  meet  a  sud- 
den emergency ;  acting  under  no  settled  Organic  law ;  and 
of  mere  de  facto  authority. 

§  8.    Instructions  to  Delegates. 

The  instructions  to  the  delegates  varied,  in  some  degree, 
as  among  the  Colonies.^ 

§  9.    Actionof  the  Congress:— (a)  Generally. 

The  "Congress"  adopted  (with  immediate,  and  ulti- 
mately continued  general  approval  and  support),  a  Bill  of 
Rights,^  embracing,  although  in  a  provisional  attitude, 
propositions  which,  in  unbroken  continuity  of  develop- 
ment, and  of  ultimate  establishment  as  law,  finally  became 
the  fundamental  principles  of  the  American  dual  Sover- 
eignty.   The  instrument  was  thereby,  in  certain  of  its  fea- 

^Appendix. 

^Appendix.  (Characterized,  Dec.  5,  1Y74,  as  a  "Bill  of  Eights"  by 
the  de  facto  "Provincial  Congress"  of  Massachusetts). 
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tures,  and  in  one  of  its  aspects,  inchoate  Organic  law  (and 
an  Organic  text)  of  the  Sovereign  political  society  which 
was  soon  (July  4,  1776)  to  come  into  existence  as  the 
United  States  of  America. 

The  "Congress"  further,  among  other  acts,  agreed  upon, 
and  promulgated  Non-Intercourse  Kesolutions,^  and  an 
"Association,"  so-designated,*  of  provisional  Eevolutionary 
character. 

§  10.    Directions  for  Enforcement. 

The  Congress — assuming  to  itself  power  so  to  act — or- 
dered direct  enforcement  of  the  "Association"  upon  per- 
sons and  things, — not  merely  by  and  through  the  central 
Colony  Committees  (of  different  forms  and  of  different 
designations)  but  also — independently  of  the  central  Com- 
mittees— by  the  County,  town,  or  district,  Committees. 

§  11.    Enforcement. 

During  the  period  from  the  dissolution,  in  October  1774, 
of  the  first  Congress,  to  the  assembling.  May  10, 1775,  of  its 
successor — not  to  speak  here  of  later  periods — the  Eesolu- 
tions  and  directions  above  considered,  were  given,  in  the 
twelve  Colonies  in  question,  vigorous  enforcement  in  ac- 
cordance with  the  directions  which  the  "Congress"  had  as- 
sumed power  to  give.  The  enforcement  was  carried  out,  in 
part,  by  or  through,  the  central  Colony  Committees,  of  one 
or  of  another  designation,  but,  in  large  measure,  by  inde- 
pendent action  of  the  County,  town,  or  district  Committees 
— Committees  of  the  latter  class  thus  acting  directly  under 
the  authority  of,  and  as  an  Executive  arm  of,  the  late  Con- 
gress in  its  aspect  of  a  pan-Colony  Committee  of  Safety. 

In  and  by  such  actual  enforcement,  of  higher  or  of  lower 
plane,  there  was  initiated  a  Federal  Executive  Branch,  as, 
also  (in  a  looser  and  ruder  sense)  a  Federal  Judicial 
Branch;  inasmuch  as  questions  of  fact  had  necessarily  to 
be  passed  upon  by  the  Committees, — thus  initiating  the  ul- 
timate (and  present)  Federal  doctrine,^  of  Federal  law  as 
Law  of  the  Land  (operative  directly  upon  persons  and 
things)  in  Colony  (ultimately  State)  area. 

The  "Congress",  in  dissolving  itself,  advised  the  meeting 
of  a  successor  to  itself. 

^Appendix.    ^Appendix.    5§§  89-92. 


CHAPTER  III. 

Prom  the  Assembling  of  the  Second  Continental  Con- 
gress (May  10, 1775),  to  the  Taking  Effect  (March 
4,  1789)  of  the  Constitution  of  the  United  States. 

§  12.  From  the  Assembling  of  the  Congress  to  the 
Declaration  of  Independence. 

May  10,  1775,  a  second  pan-Colony  Committee  or  "Con- 
gress"— the  second  "Continental  Congress" — assembled, 
all  the  Colonies,  being  in  some  sense,  represented.^ 

This  body — during  the  period  now  immediately  in  ques- 
tion, of  its  existence — went  far  beyond  its  predecessor,  in 
the  creation  of  (as  yet  provisional  or  inchoate)  Federal 
law.  It  assumed,  and  exercised,  power  of  fixing  boundary- 
lines  as  between  Indian  Tribes  and  Colonies.^ 

It  initiated,  (for  Colony  area)  and  acted  upon,  the  pres- 
ent Federal  doctrine'  of  Vassal  Sovereignty  and  Par- 
amount Sovereignty  as  between  such  Tribes  severally  and 
the  Colonies  (ultimately  States)  in  their  Federated  unity: 
with  the  corollary  of  Treaty  status  between  such  Tribes, 
severally,  and  the  Colonies  in  such  Federated  capacity. 

It  assumed  power  of  pledging  the  credit  of  the  Colonies 
collectively.* 

^Delegates  from  Georgia  appeared  shortly  after  the  assembling  of 
the  Congress. 

^As  to  such  boundary-lines  as  matter  of  Federal  law,  see  §§  346-354. 
=§§28-38. 

*The  most  conspicuous  form  was  that  of  bills  of  credit.  The  form 
of  bills  of  credit  was: 

Continental   Currency   No.   — .     This   bill  entitles  bearer  to 

receive Spanish  milled  Dollars  or  the  value  thereof  in  gold 

or  silver  according  to  a  resolution  passed  at  Philadelphia,  , 

17Y— . 
Another  common  form  was  that  of  engagements  for  salaries  and 
pay  of  officers  and  soldiers;   and  for  military  constructions,  such  as 
roads,  bridges,  and  fortifications. 

The  feature  of  Colony  solidarity,  in  the  indebtedness,  appears  by 
the  action  of  the  Congress,  December  26,  1176,  in  respect  of  allot- 
ment by  the  Congress  of  the  total  indebtedness  among  the  several 
Colonies,  and  as  to  pro  rata  liquidation  by  the  Colonies  (but  only 
through  the  Federal  government). 
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It  continued  the  assumption,  (made  by  the  first  Con- 
gress), of  power  of  adding  new  members  to  the  Federa- 
tion.* 

It  assumed  power  to  fix,  for  all  purposes,  the  relative 
values  of  gold  and  silver  coins  of  all  origins  and  of  all 
classes. 

It  assumed  power  of  issue  of  irredeemable  paper  money ; 
of  making  it  a  universal  legal  tender;  and  of  fixing,  from 
time  to  time,  for  all  purposes,  the  value  of  such  paper 
money,  by  a  coin  standard. 

It  assumed  power  to  deal — from  the  standpoint  of  For- 
eign Commerce — ^with  the  question  of  Slavery.' 

It  assumed  power,  generally,  over  Foreign  Commerce;' 
over  Colony-Indian  Commerce;'  and  over  inter-Colony 
Commerce. 

It  assumed  power  to  define  Colony  allegiance,  and  treas- 
on against  a  Colony.' 

It  assumed  power  to  summon  before  it,  and  to  punish, 
individuals  viewed  by  it  as  guilty  of  Contempt  of  the  Con- 
gress.^" 

It  assumed  and  exercised  a  general  War  power,  involv- 
ing operations  of  all  kinds,  on  sea  and  land,  including  seiz- 
ure of  places  and  chattels  within  the  Colonies,  for  military 
necessities;"  and  the  forcible  disarming  or  summary  ar- 

^January  24,  1Y76:  invitation  to  the  "inhabitants"  of  Canada  to 
join  the  Federation. 

^"Eesolved,  that  no  slaves  be  imported  into  any  of  the  thirteen 
United  Colonies" :  Apr.  4,  17Y6. 

'Exportations  to  Quebec,  Nova  Scotia,  St.  John's,  N.  F.,  to 
Georgia,  (except  parish  of  St.  John's)  and  to  East  and  West  of  Flor- 
ida, to  cease ;  and  no  provisions  or  necessities  to  the  British  Fisheries 
on  the  American  coast,  until  otherwise  ordered.  Dec.  29,  1775 :  three 
Colonies  exempted  from  the  operation  of  the  Non-Importation  Act,  in 
respect  of  salt. 

*  January  27, 1776 ;  regulation  of  trade  with  Indian  Tribes ;  limita- 
tion to  Federally  licensed  traders;   prices  fixed. 

9June  24,  1776.    "March  7,  8,  12,  1776. 

^^As,  in  the  building  of  forts  and  posts,  and  in  barricading  the 
Hudson.  The  Congress  authorized  Washington  to  proceed  to  the 
length  of  destroying  the  town  of  Boston,  if  that  should  be  found  nec- 
essary, to  dislodge  the  British  troops.    (Dec.  22,  1775). 
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rest  and  holding,  with  or  without  bail,  of  persons  supposed 
to  be  disaffected.^^ 

It  enacted^^  the  original  of  our  present  Articles  of  War," 
and  a  like  Code  for  the  Navy.^° 

It  originated  our  present  system  of  Federal  supervision 
over  State  militia. ^° 

It  originated  what  is  now  popularly  called  the  "Eegular" 
( then  called  the  "Continental" )  Army ;  the  Federal  Navy ; 
and  the  Marine  Corps. 

It  assumed  Judicial  power  and  Jurisdiction"  over  con- 
troversies of  Judicial  character,  between  Colonies;^®  there- 
by initiating  a  Federal  Judicial  Jurisdiction  which  has 
continued  without  interruption  to  the  present  day. 

It  initiated  the  present  Federal  ( Congressional  and  Ju- 
dicial) Admiralty  Prize  Jurisdiction:  by  direct  interven- 
tion in  matters  of  capture  on  the  high  seas,  whether  by 
Continental,  or  by  Colony,  naval  forces  or  privateers ;  by 
commissioning  privateers,  and  by  providing  in  respect  of 
capture  and  of  prize;   by  making  rules  even  for  Colony 

^^Dec.  30,  1773.  Order  to  General  Schuyler  to  seize  Tory  arms 
and  supplies,  and  to  arrest  the  chiefs;  Resolutions  for  seizing  and 
detaining  alleged  Tory  vessels  on  Chesapeake  Bay,  intending  to  evade 
Non-Exportation  Act. 

The  Congress  ordered  and  caused  to  he  carried  out,  on  a  very 
considerable  scale,  the  total  disarmament  of  the  Tories  (March  14, 
1776). 

The  Congress  was  constantly  sending  prisoners  of  its  own  (pris- 
oners of  War,  or  political  suspects)  to  town  committees,  for  parol- 
limits  or  for  imprisonment. 

Congress  authorized  seizure,  trial  and  imprisonment,  by  Eevolu- 
tionary  Committees,  of  any  and  all  grades,  of  persons  suspected  of 
adherence  to  the  Crown. 

The  Philadelphia  jail  was  adopted  as  a  Federal  prison,  and  pris- 
oners were  continually  being  held  there  by  order  of  Congress. 

13 June  30,  1775;  November  7,  1775. 

^^Thenceforth,  with  some  Amendments,  uninterruptedly  in  force  to 
the  present  day.  See  McOlaughry  v.  Deming,  186  U.  S.  49,  55 ;  S  22 : 
786;  L  46: 1049. 

"November  28,  1775.    "July  18,  1775. 

^'Exercise  of  Judicial  powers  by  a  body  primarily  Legislative  was 
at  the  time  familiar.     See  Maynard  v.  Hill,  125  U.  S.  190,  204,  et  seq. ; 
S  8:723;  L  31:  654. 
-     ^'Appendix:   Wyoming  Controversy;   New  Hampshire  Grants. 
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prizes;"  and  by  its  assertion  of  propriety  of  appeal  to  the 
Congress  or  to  a  Continental  Prize  Court  from  Colony  Ad- 
miralty Courts.^" 

It  initiated  the  institution  of  a  Federal  Census." 
It  originated — by  a  process  of  progressive  development 
from  Congressional  Committees — a  number  of  the  present 
Federal  Executive  Departments.^^ 

§  13.    The  Declaration  of  Independence. 

At  the  moment  of  its  promulgation,  and  for  a  long  time 
thereafter,  the  Declaration  of  Independence  was,  of  course, 
merely  tentative,' — having  no  recognition  or  operation  ex- 
cept at  home,  and  there  representing  mere  de  facto  Federal 
Sovereignty.  This  de  facto  Sovereignty  became  a  de  jure 
Sovereignty  retroactively  (in  the  Federal  view)  as  of  the 
date  of  the  promulgation  of  the  Declaration  of  Independ- 
ence;^^ and  we  may,  therefore,  for  our  purposes,  speak  of 
that  instrument  as  having  taken  immediate  de  jure  opera- 
tion. 

Certain  aspects  of  the  Declaration  of  Independence  may 
be  presented  as  follows : — 

(1)  In  one  of  its  aspects,  the  Declaration  of  Independ- 
ence was  a  (Federal)  Bill  of  Eights,  in  the  strict  sense; 
and,  as  such,  is  the  legal  (although  not  the  verbal)  original 
of  a  great  part  of  the  aggregate  matter  of  the  first  ten 
Amendments  ;^*  as  also,  by  parity  of  reasoning,  of  the  Crim- 

"Nov.  24, 1YY5.    ^"'Noy.  24,  1YY5.    "Feb.  17,  1776. 

^^A  Board  of  War,  so-called, — the  original  of  our  War  Department, 
composed,  at  this  time,  of  members  of  the  Congress,  but  regarded  as 
a  separate  Executive  body,  with  its  own  Secretary  (the  original  of 
our  Secretary  of  War),  and  with  offices,  and  a  clerical  force,  of  its 
own. 

A  Treasury  Department  (two  joint  "Treasurers  of  the  United 
Colonies")  and  a  Standing  Committee  on  Accounts  (this  Committee 
being  the  historical  original  of  tb.e  present  office  of  Auditor  of  the 
Treasury) . 

A  Post-Office  Department  (the  "General  Post-Office")  with  a  "Post- 
master General",  a  Secretary  and  a  Comptroller,  and  deputies,  (July 
26 ;  Nov.  8 ;  Dec.  23,  1775)  :  with  the  franking  privilege  to  members 
of  the  Congress  and  to  certain  other  Federal  officials. 

'^Inglis  V.  Sailor's  Snug  Harbor,  3  Pet.  99,  121;  L  7:  617.  See 
tTnderhill  v.  Hernandez,  168  U.  S.  250;  S  18:  83;  L  42:  456. 

2*United  States  v.  Cruikshank,  92  U.  S.  542,  553;  L  23:  588;  Mo- 
nongahela  Navig'n  Co.  v.  United  States,  148  U.  S.  312,  324;  S  13: 


16  Principles  of  the  Federal  Law. 

inal  Jury  clause  of  the  Judiciary  Article  of  the  Constitu- 
tion.^' 

(2)  By  the  operation  of  the  Declaration  of  Independ- 
ence, the  several  late  Colonies  (now  designated  as  States) 
became  nations  (in  the  sense,  and  within  the  contempla- 
tion, of  the  general  Law  of  Nations),  in  so  far  as  was  con- 
sistent with  the  Federal  Sovereignty  established  by  the 
Declaration  of  Independence.  As  such  nations,  they  sev- 
erally possessed  Treaty  power,  both  inter  sef "  as  between 
a  State  and  the  United  States  ;^^  and  as  between  a  State 
and  an  Indian  Tribe,  (or  nation) ."' 

(3)  By  force  of  the  Declaration  of  Independence,  Brit- 
ish allegiance  and  citizenship  were,  of  course,  as  to  the  in- 
habitants in  general,  of  the  Colonies,  terminated.  The 
Declaration  of  Independence  left  the  particulars  of  its  op- 
eration in  this  field,  to  the  principles  of  the  Law  of  Nations. 
To  the  extent  of  the  rise  of  Federal  Sovereignty,  the  late 
British  citizenship  became,  in  general,  converted  into  citi- 
zenship in  the  United  States  as  a  political  unit;  and,  to 
the  extent  of  State  Sovereignty,  into  State  citizenship; 
with  exceptional  persistence,  however,  of  British  citizen- 
ship, in  certain  classes  of  cases,  according  to  principles  of 
the  Law  of  Nations.^^ 

(4)  Except  by  way  of  Incident  to  the  exceptional  citi- 
zenship situations  just  referred  to,'°  the  Declaration  of 

622;  L  37:  463;  Eobertson  v.  Baldwin,  165  U.  S.  275,  281;  S  17:  326; 
L  41 :   715. 

^"TJbi  supra. 

^sEobinson  v.  Campbell,  3  Wh.  212;  L  4:  372;  Hawkins  v.  Barney's 
Lessee,  5  Pet.  457;  L  8:  190;  Marlatt's  Lessee  v.  Silk,  11  Pet.  1;  L 
9:  609;  Ehode  Island  v.  Massachusetts,  4  How.  591,  633;  L  11:  1116. 

See  also  South  Carolina  v.  Georgia,  93  U.  S.  4;  L  23:  782. 

Wharton  v.  Wise,  153  U.  S.  155;  S  14:  783;  L  38:  669. 

^'Burton's  Lessee  v.  Williams,  3  Wh.  529;  L  4:  452;  Virginia  v. 
Tennessee,  148  U.  S.  503  and  177  U.  S.  501;  S  13:  728;  L  37:  537. 

See  §§  143-149. 

2«Patterson  v.  Jenks,  2  Pet.  216 :  L  7 :  402. 

^^M'llvaine  v.  Coxe's  Lessee,  4  Or.  209;  L  2:  598;  Dawson's  Lessee 
V.  Godfrey,  4  Cr.  321;  L  2 :  634. 

2"As,  by  incapacity,  under  State  law,  of  aliens  to  take  and  hold 
land.  Dawson's  Lessee  v.  Godfrey,  cited  above;  Smith  v.  Maryland, 
6  Cr.  286;  L  3:  225. 
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Independence  had   no  operation   upon   existing  private 
rights.*^ 

(5)  Subject  to  the  operation  of  qualifying  principles 
considered  above,  the  Colony  Charters  continued  (subject 
to  State  abrogation  or  alteration)  as  local  law  in  and  of 
the  Colonies  respectively^^ 

(6)  Aside  from  modifications  and  enlargements  above 
mentioned,  the  Declaration  of  Independence  had  no  opera- 
tion upon  previously  established  Federal  law,  Organic  or 
non-Organic.  July  4,  after  its  action  in  respect  of  the 
Declaration  of  Independence,  the  Congress  proceeded  with 
the  Order  of  the  Day,  precisely  as  it  would  have  done  had 
no  Declaration  of  Independence  been  enacted.  No  change 
was  thenceforth  made  (except  in  accordance  with  previous 
routine)  in  the  Federal  military  or  civil  organizations  or 
personnel,  outside  of  Congress.  There  was  no  change  in 
the  course  of  dealings  with  the  States  or  with  the  peoples 
of  the  States.  Thenceforth,  for  nearly  five  years — that  is 
to  say,  to  the  taking  effect  (March  1, 1781)  of  the  Articles 
of  Confederation — there  was  no  indication  of  annulment, 
by  the  Declaration  of  Independence,  of  Federal  law  thereto- 
fore existing,  except  in  the  way  of  the  expansion  (and  of 
the  particulars  accompanying  expansion)  above  set  forth. 

§  14.  From  the  Declaration  of  Independence  to  the 
Taking  Effect  (March  1,  1781)  of  the  articles  of  Confed- 
eration:   (a)  General  View. 

During  the  period  from  the  taking  effect  of  the  Declara- 
tion of  Independence  to  the  taking  effect  ( March  1,  1781 ) 
of  the  Articles  of  Confederation,  the  Congress  continued, 
with  expansion,  the  course  of  action  of  the  period  last  above 
considered.^' 

^'^Trustees  of  Dartmouth  College  v.  Woodward,  4  Wh.  518;  L  4: 
629;  Society  for  Promulgation  of  the  Gospel  v.  New  Haven,  8  Wh. 
464;  L  5:  662. 

^^Luther  v.  Borden,  7  How.  1,  35;  L  12:  581. 

'^Federal  Jurisdiction  of  suits  between  States,  (Pennsylvania  v. 
Virginia,  Appendix  to  131  U.  S.,  p.  liii). 

Federal  Appellate  Prize  Admiralty  Jurisdiction  over  State  Courts : 
The  Thistle  (Sept.  9,  1YY6) ;  The  Elizabeth  (Sept.  12,  30,  Oct.  14, 
1776) ;  The  Charming  Peggy  (Oct.  17,  1776) ;  the  Eichmond  ( Jan'y 
4,  1777) ;  The  Phcenix  (Jan'y  11,  June  14,  1777) ;  The  Lydia  (June 
19,  1777);  The  Betsey  (Nov.  7,  1777). 
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During  the  period  (of  nearly  five  years)  now  under  con- 
sideration, the  text  of  the  Articles  of  Confederation 
(framed  and  proposed,  by  the  Congress,  at  about  the  be- 
ginning of  the  period)  was  under  consideration,  by  the 
States,  severally.  In  the  meantime,  events  could  not  await 
the  expected  adoption  of  that  instrument ;  and  there  stead- 
ily proceeded,  through  the  period,  a  broadening  of  Federal 
Unwritten  Organic  law,  along  the  lines  of  such  new  fea- 
tures as  were  proposed  in  the  instrument.  The  result  was, 
that  when  the  Articles  of  Confederation  finally  became  ef- 
fective, at  the  close  of  the  period  now  in  question,  certain  of 
its  matter — which  at  the  outset  had  been  new  matter — had 
become  old  matter;  and,  to  this  extent,  the  instrument, 
when  it  finally  took  effect,  was  merely  declaratory  of  Fed- 
eral Organic  law  then  already  (in  the  form  of  Unwritten 
Organic  law)  existing.'* 

§  15.  The  Same  Period:— (b)  Rise  of  the  Federal 
Plenary  Sovereignty  (Based  upon  Federal  Area). 

With  the  view,  and  for  the  purpose,  of  acquiring  a  fund 
for  the  payment  of  the  great  and  increasing  Federally- 
imposed  indebtedness,  the  Congress  asked  for,  and  pro- 
cured (within  the  period  now  in  question)  from  such  of 
the  States  as  owned,  or  made  claims  to,  the  area  which  ul- 
timately became  the  Northwest  Territory,  grants  or  re- 
See  reports  of  decisions  of  the  Federal  Court  of  Admiralty  Appeals, 
in  1  Dallas,  Pennsylvania  Reports,  pp.  1-42;  "Courts  of  Appeal  in 
Prize  Cases,"  Appendix  to  131  U.  S.  p.  xix. 

Continued  assumption  of  Federal  power  to  bind  the  States  in 
contract  (Congressional  pledge  of  State  Public  lands  to  deserters  from 
the  British  forces,  Aug.  14,  17Y6). 

Elaboration  of  an  Executive  Branch;  (Post  Office  Department 
further  elaborated,  Aug.  30,  1776;  Auditor  General,  Apr.  1,  1776; 
Controller  of  the  Treasury,  Sept.  26,  1776). 

Initiation  of  a  distinct  Judicial  Branch,  by  establishment.  May  14, 
1780,  of  a  Federal  Court  of  Admiralty  Appeal  (from  Admiralty  State 
Courts),  which  took  over  the  functions  theretofore  exercised  by  the 
Congress  itself  (with  the  aid  of  a  Judicial  Conmiittee).  See  1  Dal., 
Pa.,  1-42 ;  Appendix  to  131  U.  S.,  xix,  both  cited  above. 

For  post-Constitutional  retrospective  recognition  of  power  in  the 
Congress,  at  the  time  now  in  question,  to  establish  such  a  Court,  see 
Penhallow  v.  Doane's  Adm'rs,  3  Dal.  54;  L  1:  507;  United  States  v. 
Peters,  5  Cr.  115;  L  3:  53. 

**As  in  the  case  of  the  Admiralty  Court  of  Appeals.  United  States 
V.  Peters,  cited  above. 
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leases  of  the  soil  within  that  area, — in  so  far,  of  course,  as 
it  had  not  been  vested  in  private  individuals.^^ 

The  respective  State  grants  (or  releases)  were  accom- 
panied by  State  cession  (express  or  implied)  to  the  United 
States,  of  Sovereignty  over  the  areas  granted  or  released. 
In  the  course  of,  and  as  a  feature  of,  the  negotiations  in 
that  field,  the  States,  severally,  and  the  Congress,  assumed 
existence  of  Federal  capacity  to  accept  such  cession  of  Sov- 
ereignty, and  to  take  and  to  hold  such  area  under  such  ces- 
sion, in  exclusive  Federal  Sovereignty.  Thus  arose — as 
matter  of  Federal  Unwritten  law — the  doctrine  and  the 
fact  of  Federal  Plenary  Sovereignty  (in  and  over  Federal 
area).  The  doctrine  and  the  fact  have  existed  ever  since, 
as  matter  of  Federal  Unwritten  Organic  law.^° 

§  16,  The  Same  Period:— (c)  The  Articles  of  Confed- 
eration. 

Early  in  the  period  now  in  question,  the  Congress  framed, 
and  promulgated  for  State  ratification,  the  text  of  a  pro- 
posed formal  Written  Federal  Constitution,  under  the  des- 
ignation of  Articles  of  Confederation.^' 

During  the  period  now  under  consideration,  the  instru- 
ment was  in  gradual  progress  of  ratification;  but  during 
the  period.  Federal  usage  gradually  anticipated  ratifica- 
tion, and,  in  certain  particulars,  went  beyond  the  instru- 
ment,''  with  the  result  that  the  instrument,  when  it  finally 
took  effect,  not  only  was  not  exhaustive  of,  but  lagged  far 
behind,  the  actual  Federal  Organic  law. 

§  17.  From  the  Taking  Effect  (March  1, 1781)  of  the 
Articles  of  Confederation,  to  the  Taking  Effect  (March  4, 
1789)  of  the  Constitution  of  the  United  States:— (a)  The 
Ordinance  of  1787.'' 

1.  The  State  grants  or  releases  to  the  United  States,  of 

'^As  to  the  history  of  the  State  grants  or  releases,  see  Howard  v. 
IngersoU,  13  How.  381;  L  14:  189. 

'^§§  39  et  seq.    ^^Appendix. 

'*As  in  the  establishment  (see  the  preceding  section)  of  the  Federal 
Plenary  Sovereignty,  based  upon  Federal  area. 

^'The  Ordinance  of  1787  broadened  and  superseded  (and,  in  terms 
repealed)  the  like  Ordinance  of  1784.  For  the  texts  of  the  two  Ordi- 
nances, see  Appendix. 
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the  Northwest  Territory,*"  were  upon  trust  for  (inter  alia) 
ultimate  establishment  of  States  within  the  area.*^ 

This  trust  was,  in  terms  recognized  and  declared,  and, 
in  some  degree,  particularized,  by  the  Ordinance  of  ITST/" 

2.  So  much  of  the  Ordinance  as  was  a  Frame  of  Govern- 
ment, or  a  Bill  of  Rights,  and  was  of  local  and  temporary 
nature,  was,  by  the  terms,  or  by  the  legal  effect,  of  the 
Ordinance,  to  become  functus  officio  upon  Statehood  of  any 
particular  part  of  the  area.*^ 

3.  The  guarantees  established  by  Congress  in  the  Bills 
of  Rights  clauses  of  the  Ordinance,  and  the  Slavery  clause, 
embody  a  broad  conception  of  the  then  lately  established 
Federal  doctrine  of  Federal  Plenary  Sovereignty  in  and  in 
respect  of  Federal  area. 

§  18.  The  Same  Period:— (b)  Framing  and  Adoption 
of  the  Constitution  of  the  United  States. 

Over  a  period  beginning  shortly  prior  to  the  Declaration 
of  Independence,  most  of  the  States  had,  pursuant  to  ap- 
proval of  Congress,  adopted  Written  State  Constitutions. 
There  was,  over  this  period,  a  gradual  progress  of  elabora- 
tion of  these  instruments,  both  within  particular  States, 
and  among  the  States  as  a  whole.  The  Constitution  of 
Massachusetts,  of  1780,"  may  be  said  to  be  representative 
of  the  most  highly  elaborated  type  of  existing  State  Con- 
stitutions in  the  year  1787.  In  that  year,  at  the  initiation 
of  the  Continental  Congress,  and  pursuant  to  a  provision  in 
the  Articles  of  Confederation,  a  Convention  framed  the 
Constitution  of  the  United  States. 

The  text  was  composed,  in  the  main  by  taking  over  bod- 
ily a  large  part  of  the  text  of  the  Articles  of  Confederation ; 
by  adopting  the  arrangement  and  scheme  of,  and  by  taking 

*"§  15. 

*iSee  Pollard's  Lessee  v.  Hagan,  3  How.  212:  L  11:  565. 

*^As  to  private  Equitable  interests,  in  the  soil,  see  Jackson  v.  Clark, 
1  Pet.  628;  L  7:290;  Hughes  v.  Clarksville,  6  Pet.  369;  L  8:430; 
Wallace  v.  Parker,  6  Pet.  680;  L  8:  543. 

See  Lindsey  v.  Miller's  Lessee,  6  Pet.  666 ;  L  8 :  538. 

*3PermoIi  v.  First  Municipality,  3  How.  589,  610;  L  11:  739;  Jones 
V.  Van  Zandt,  5  How.  215 ;  L  12 :  122 ;  Strader  v.  Graham,  10  How. 
82;  L  13:  337;  Cincinnati  v.  Louisville  &  Nashv.  R.  R.,  223  U.  S. 
890,  401;  S  32:  267;  L  56:  481. 

*^Still,  with  some  Amendments,  in  force. 
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over  a  large  part  of  the  text  of,  the  Massachusetts  Consti- 
tution of  1780,  or  (in  a  less  degree),  of  other  State  Con- 
stitutions, and  was  completed  by  inserting  such  new  matter 
as  was  not  derivable  from  existing  texts.*" 

During  the  period,  July  2,  1787— March  4,  1789,  the 
Articles  of  Confederation  were  practically  viewed  as  re- 
maining in  force,  with  only  such  modification  as  was  in- 
volved in  the  proceedings  of  setting  the  new  system  in  mo- 
tion. Even  such  provisions  of  the  Constitution  as  were,  in 
inherent  character,  self -executory  (as,  the  Impairment 
Clause)  were  not  as  yet  operative.*" 

*'Eor  these  component  textual  elements,  see  Comparative  Table,  Ap- 
pendix. 

"Owings  V.  Speed,  5  Wh.  420;  L  5:  124. 
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PART  II. 

GENERAL  VIEW  OP  THE  CONSTITUTION,  ORIG- 
INALLY, AND  AS  NOW  AMENDED. 
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CHAPTEE  IV. 

The  Constitution  and  the  Amendments,  Collectively  : 
— General  View — Presence  of  Unwritten  Organic 
Law.^ 

§  19.    The  Subject  Generally. 

1.  The  Textual  Aspect. — There  are  two  distinct  tex- 
tual forms  of  Amendment  of  Written  law.  In  the  first 
form,  the  Amending  text  in  terms  collocates  itself  with, 
and  merges  itself  into,  the  earlier  texts,  and  creates  a  new 
text,  textually  unified.^ 

In  the  second  form,  there  is  created  no  textual  unity ; 
but  the  operation,  in  law,  of  the  Amending  text  upon  the 
earlier  text,  is  left  to  Interpretation.'' 

The  Amendments  to  the  Constitution  are,  for  the  most 
part,  of  the  second  class.  Thus,  Amendments  I — VIII* 
left  to  Interpretation  (and  to  grave  controversy)  the  ques- 
tions :  (a)  whether  those  Amendments  were  operative  only 
as  against  Federal  action,  or  as  against  State  action  as 

^For  the  text  of  the  Constitution,  apart  from  Amendments,  see 
Comparative  Table,  Appendix. 

^As,  when  the  Amending  text  in  terms  strikes  out  certain  words  of 
the  earlier  text,  and  substitutes  other  words. 

^There  are,  of  course,  many  possible  intermediate  grades,  between 
these  two  generically  distinct  forms  of  Amendment. 

*I. — Congress  shall  make  no  law  respecting  an  establishment  of  re- 
ligion, or  prohibiting  the  free  exercise  thereof;  or  abridging  the  free- 
dom of  speech  or  of  the  press ;  or  the  right  of  the  people  peaceably  to 
assemble,  and  to  petition  the  government  for  a  redress  of  grievances. 

II. — A  well-regulated  militia  being  necessary  to  the  security  of  a 
free  State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed. 

III. — No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a  man- 
ner to  be  prescribed  by  law. 

IV. — The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  efEects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated,  and  no  warrants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  person  or  things  to  be  seized. 

V. — No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury, 
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well;  (b)  whether,  in  respect  of  Federal  action,  they  were 
operative  only  in  State  area,  or  in  Federal  area  alsof  (c) 
(if  in  some  degree  operative  in  Federal  area)  whether,  or 
how  far,  they  were  operative  only  in  Federal  area  within 
the  United  States  proper,  or  in  Foreign  Possessions  of  the 
United  States  also;  and  (d)  whether,  or  how  far,  they 
were  operative  upon  Federal  action  in  respect  of,  and  in, 
strictly  Foreign  area.' 

§  20.  The  Constitution,  Therefore,  as  now  Amended, 
a  Multi-Textual  Instrument. 

The  Constitution,  therefore,  as  it  now  stands.  Amended, 
is  not  a  textual  unity,  but  is  a  multi-textual  instrument, 
capable  of  unity  in  law  only  through  Interpretation. 

§  21.    Unity,  however,  in  Law. 

Pursuant,  however,  to  Federally  adopted^  Common  Law 
principles  of  Interpretation,  as  applicable  to  inter-related 

except  in  cases  arising  in  the  land  or  naval  forces,  or  in  tlie  militia, 
when  in  actual  service  in  time  of  war  or  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb ;  nor  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,  nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation. 

VI. — ^In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  dis- 
trict wherein  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and  to  be  informed  of 
the  nature  and  cause  of  the  accusation;  to  be  confronted  with  the 
witnesses  against  him;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance  of  counsel  for  his  de- 
fense. 

VII. — ^In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States,  then  according  to  the  rules  of  the  common  law. 

VIII. — Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

''I.  e.,  in  intra-State  Ceded  Places,  Territories,  etc. 

'E.  g.,  in  respect  of,  and  in,  a  Consular  Court,  in  a.  Foreign  Country. 
(See  §  24). 

As  to  these  several  questions,  and  the  ultimate  determination  of 
them,  se^  succeeding  Chapters  of  the  present  Book,  and  specific  heads, 
as  Grand  Jury;   Trial  Jury. 

^§§  341-344. 
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texts,  the  original  Constitution,  and  the  Amendments,  as 
of  any  particular  period,  are,  in  the  aggregate,  a  legal 
unity.' 

§  22.    Presence  of  Unwritten  Organic  Law. 

The  term  "Unwritten  law"  is  applicable  either  (a) 
(broadly)  to  law  existing  but  not  embodied  in  explicit 
text,  and  not  as  yet  (or  perhaps  not  being  capable  of 
being )°  Judicially  authenticated;  or  (b)  (more  narrowly) 
of  law,  if,  when,  and  as,  authenticated  by,  and  embodied  in, 
authoritative  Judicial  decision,^" 

Unwritten  law  of  the  former  class  (as  of  a  particular 
period)  is  none  the  less  law,  by  reason  of  its  mere  await- 
ing, at  such  period  (or  by  its  incapacity  of)  Judicial 
authentication, — Judicial  authentication,  when  made,  be- 
ing not  new  law,  but  simply  recognition  of  law,  as  exist- 
ing. 

§  23.  Federal  Organic  Law  as  Partly  Written  and 
Partly  Unwritten. 

Employing  the  term  "Unwritten  law"  in  these  two 
senses  distributively,  we  may  observe  (a)  that  the  Federal 
Organic  law  (as  of  any  particular  period,  past  or  present) 
in  so  far  as  represented  by  the  original  Constitution  and 
Amendments,  has  been,  and  is,  partly  Written  law,  and 
partly  Unwritten  law;  and  not  only  so,  but  that  (b)  it  has 
been,  and  is,  partly  Unwritten  law  of  the  former  of  the  two 
classes  above  specified :  that  is  to  say.  Unwritten  law  not 
as  yet  (or  not  capable  of  being) ^^  Judicially  authenticated ; 
that  it  is,  consequently,  only  in  a  qualified  sense  that  we 
can  speak  of  the  Federal  Organic  law  (as  represented  by 
the  Constitution  and  the  Amendments  as  of  any  particular 
period,  past  or  present)  as  being  Written  law;  and,  (the 
propositions  above  stated  being  applicable,  mutatis  mu- 
tandis, to  the  State  Constitutions),  that  the  popular  con- 
ception in  this  country  of  a  generic  difference  in  form  be- 
tween (a)  our  American  Written  Constitutions  (Federal 

«See  Prout  v.  Starr,  188  U.  S.  537,  543;  S  23:  398;  L  47:  684. 

»See  Political  Law,  §§  312,  313. 

^"I.  e.,  existing  as  "case-law,"  colloquially  so  called. 

^^See  note,  above:  Political  Law. 
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or  State)  and  (b)  an  Unwritten  Constitution,"  or  a  Con- 
stitution partly  Written  and  partly  Unwritten,  in  form," 
goes  too  far,  and  represents  a  survival  from  the  early 
period  (approximately  1776-1790)  when  textual  ex- 
haustiveness  and  full  explicitness  were  deemed  possible  and 
actual.^* 

^^As,  that  of  Ehode  Island  from  17Y6  to  1842 ;  see  Luther  v.  Borden, 
7How.  1,  35;L12:  581. 

^^As,  that  of  Great  Britain. 

^*The  past  and  the  still  continuing  importance  of  the  considerations 
above  presented  are  shown  (a)  by  the  contest  between  1790  and 
(approximately)  1865,  between  the  close  construction  and  the  liberal 
construction  views  of  the  Constitution  of  the  United  States;  (b)  by 
the  comparatively  recent  controversies  over  the  question  of  scope  of 
operation  of  the  Constitution  in  Foreign  Possessions  of  the  United 
States;  and  (c)  by  a  certain  degree  of  assertion,  even  to  the  present 
day,  of  the  early  view:  see,  for  example.  Arguments  of  Counsel,  and 
Dissenting  Opinions  in  respect  of  the  potential  scope  of  Federal 
Public  Policy,  in  regard  to  Lotteries  in  interstate  Commerce  and  the 
like,  (cases  cited  §§  431-434);  see,  also,  generally,  under  Property; 
Equal  Protection  of  the  Laws,  as  to  broad  or  narrow  Interpretation 
of  the  Federal  Due  Process  texts. 


CHAPTER  V. 

Amendments  I — X  as  a  Bill  of  Rights,  Operative  as 


Against  Federal  Action. 


§  24.    The  Subject  Generally. 

The  Constitution,  as  originally  framed  and  adopted, 

'I. — Congress  shall  make  no  law  respecting  an  establishment  of  re- 
ligion, or  prohibiting  the  free  exercise  thereof;  or  abridging  the  free- 
dom of  speech  or  of  the  press ;  or  the  right  of  the  people  peaceably  to 
assemble,  and  to  petition  the  government  for  a  redress  of  grievances. 

II. — A  well-regulated  militia  being  necessary  to  the  security  of  a 
free  State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed. 

III. — No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a  man- 
uer  to  be  prescribed  by  law. 

IV. — The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated,  and  no  warrants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  person  or  things  to  be  seized. 

V. — No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service  in  time  of  war  or  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb ;  nor  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,  nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation. 

VI. — In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  dis- 
trict wherein  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and  to  be  informed  of 
the  nature  and  cause  of  the  accusation;  to  be  confronted  with  the 
witnesses  against  him ;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance  of  counsel  for  his  de- 
fense. 

VII. — ^In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States,  then  according  to  the  rules  of  the  common  law. 

VIII. — Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 
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contained  certain  texts  of  Bills  of  Rights  character,  oper- 
ative as  against  Federal  action.' 

These  texts  the  framers  of  the  Constitution  deemed  suf- 
ficient, as  matter  of  Bill  of  Rights  as  against  Federal  ac- 
tion; and  they  did  not  include  in  (or  present  separately, 
with)  the  Constitution,  as  framed  by  them,  a  formal  Bill 
of  Rights, — thereby  departing  from  the  practically  univer- 
sal State  practice  of  the  period  in  State  Written  Constitu- 
tions. In  so  doing,  they  mistook — as  the  event  proved — 
the  general  feeling  of  the  country ;  and  the  almost  imme- 
diate initiation  and  adoption  of  Amendments  I — X,  in 
response  to,  and  in  accordance  with,  a  popular  demand  that 
had  become  manifest  in  Resolutions  adopted  in  the  State 
ratifying  Conventions,  simply  made  good  what  was  popu- 
larly viewed  as  a  defect  in  the  original  Constitution.' 

These  Amendments,  therefore,  collectively,  constitute, 
with  slight  exceptions,*  a  Federal  Bill  of  Rights,  having  no 
operation  as  against  State  action,  but  operative  only  as 
against  Federal  (chiefly  Congressional)  action." 

As  a  Federal  Bill  of  Rights,  (operative  against  Federal 
action),  Amendments  I — X  collectively  are  not  exclusive, 

IX. — The  enumeration  in  the  Constitution  of  certain  rights  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the  people. 

X. — The  powers  not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively  or  to  the  people. 

^E.  g.,  the  Habeas  Corpus,  Attainder,  and  Ex  Post  Eacto  clauses  of 
Art.  I,  §  9;  the  Jury  Trial  text  (for  Criminal  causes)  of  Art.  IH,  § 
2,  and  the  limitative  clause  of  the  Treason  text.  Art.  IH,  §  3. 

'As  to  continuing  operation,  up  to  the  first  ten  Amendments,  of  the 
Declaration  of  Independence,  as  a  Federal  BiU  of  Eights,  covering 
vrhoUy  or  largely  the  field  of  those  Amendments,  see  §  13,  par.  (1), 
and  •cases  there  cited. 

*See  Seventh  Amendment,  in  its  dealing  (in  legal  effect)  with 
finality  of  State  Court  verdicts. 

"Of  a  great  number  of  cases,  we  may  here  cite  a  limited  number: 
— Hurtado  v.  California,  110  XJ.  S.  516;  S  4:  111;  L  28:  232;  BoUn  v. 
Nebraska,  176  TJ.  S.  83;  S  20:  28Y;  L  44:  382;  Howard  v.  Kentucky, 
200  U.  S.  164;  S  26 :  189 ;  L  50 :  421 ;  Walker  v.  Sauvinet,  92  U.  S.  90; 
L  23 :  678;  Pearson  v.  Yewdall,  95  U.  S.  294;  L  24:  436;  In  re  Sawyer, 
124  TJ.  S.  200;  S  8:  482;  L  31:  402;  Brooks  v.  Missouri,  124  F.  S. 
394;  S  8:  443;  L  31:  454;  Eilenbecker  v.  Plymouth  County,  134  U.  S. 
31 ;  S  10 :  425 ;  L  33 :  801 ;  Davis  v.  Texas,  139  U.  S.  651 ;  S  11 :  675 ;  L 
35:  300;  Iowa  Centr.  Ey.  v.  Iowa,  160  TJ.  S.  389;  S  16:  344;  L  40:  467. 
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but  are  supplemental  to  the  Federal  Bill  of  Eights  texts 
(above  referred  to)  in  the  original  text  of  the  Constitu- 
tion; and  constitute,  with  such  other  texts,  a  complete 
Federal  Bill  of  Eights  (operative  as  against  Federal  ac- 
tion). 

The  language  of  these  Amendments  is  the  traditional 
language  of  American  Bills  of  Eights,  Federal  and  State, 
of  the  period  1776-1791 — such  language  of  that  period  be- 
ing itself,  in  large  part,  traditional  f  and  the  language  of 
Amendments  I — X  is  interpreted  from  that  point  of  view.' 

In  so  far  as,  in  the  nature  of  the  case,  capable  of  opera- 
tion in  Federal  area,  (intra-State  or  extra-State),  within 
the  United  States  proper,  these  Amendments  are  operative 
in  such  area.* 

Certain  particulars  of  Judicial  Procedure,  of  those 
Amendments,  are  operative  only  in  the  United  States 
proper,  and  not  (a)  in  Foreign  Possessions,'  or  (b)  in  Fed- 
eral Consular  Courts,  or  other  Federal  Treaty  Courts,  sit- 
ting in  a  Foreign  country.^" 

^E.  g.,  of  English  origin  prior  to,  and  in,  Magna  Charta ;  or  of  early 
American  Colonial  origin. 

^See  cases,  generally,  cited  under  specific  heads. 

*As,  in  the  District  of  Columbia;  in  intra-State  Ceded  or  Reserved 
Places,  generally ;  and  in  Territories  within  the  United  States  proper. 
See  Trial  by  Jury;  Grand  Jury;  Common  Law  and  Equity,  and 
other  specific  heads,  and  cases  there  cited. 

°See  Grand  Jury;  Trial  Jury,  and  cases  there  cited. 

"In  re  Eoss,  140  U.  S.  453;  S  11:  897;  L  35:  581. 


CHAPTER  VI. 

The  Amendments  (I — XVII)  Severally: — General 

VlEW.^ 

§  25.    The  Subject  Generally. 

Amendment  I.^ — In  the  field  now  in  question/  Liberty 
is  a  matter  of  Common  Law  definition  and  limitation,  and 
is  subject  to  principles  of  Federal  Public  Policy.* 

Amendment  II.' — The  term  "State"  is,  of  course,  here 
employed  in  the  broad  and  general  sense,  and  does  not  in- 
tend a  State  of  the  Union,  but,  if  or  so  far  as  specific,  in- 
tends the  United  States.^ 

The  Amendment  seems  to  have  no  relation  to  private 
carrying  of  weapons.' 

Amendment  III.^ — This  Amendment  deals  only  with 
troops  in  the  Federal  service." 

Amendment  IV.^" — 

^As  to  Amendments  I-X,  see  also  preceding  Chapter. 

^Congress  shall  make  no  law  *  *  *  abridging  the  freedom  of 
speech  or  of  the  press;    *  *  *  . 

^As  in  other  fields,  generally;   see  Liberty. 

*Gompers  v.  Buck  Stove  Co.,  221  U.  S.  418;  S  31:  492;  L  55:  797; 
Gompers  v.  United  States,  233  U.  S.  605;  S  34:  693;  L  58:  1115.  See 
Sects.  490-496. 

^A  well-regulated  militia  being  necessary  to  the  security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
,  fringed. 

oPresser  v.  Illinois,  116  U.  S.  252,  265;  S  6 :  580;  L  29 :  615 :  "But  a 
conclusive"  *    *    * 

'Case  last  above  cited,  Opinion,  passim. 

^No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  with- 
out the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a  manner  to 
be  prescribed  by  law. 

"See  §  24,  generally. 

^"The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures  shall 
not  be  violated,  and  no  warrants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  person  or  things  to  be  seized. 

See  §  675. 
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Amendment  V." — In  its  more  general  aspects,  this 
Amendment  has  been  considered  in  the  preceding  Chapters. 
In  its  specific  features,  it  is  considered  elsewhere,  under 
specific  heads.^^ 

Amendment  VI." — To  a  certain  extent,  this  Amendment 
is  a  re-draft  of,  and  overlaps,  a  text  of  the  original  Consti- 
tution.^* 

The  limitative  Venue  clause  of  the  Amendment,"  re- 
quires, in  case  of  a  crime  committed  in  Federal  area  (at 
least  in  extra-State  Federal  area),  only  ascertainment  pre- 
vious to  trial, — not  ascertainment  previous  to  the  crime.^' 

Amendment  VII." — The  different  features  of  this 
Amendment  are  considered,  respectively,  at  other  points." 

^'^No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service  in  time  of  war  or  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb ;  nor  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law ;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation. 

^^E.  g.,  Due  Process  of  Law;  Grand  Jury;  Property;  Liberty;  Em- 
inent Domain,  etc. 

In  respect  of  the  generic  correspondence  of  its  Due  Process  clause 
with  the  Due  Process  clause  of  the  Fourteenth  Amendment,  see  §  42Y. 

^^In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  dis- 
trict wherein  the  crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation;  to  be  confronted  with  the  wit- 
nesses against  him;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance  of  counsel  for  his  de- 
fense. 

^*Art.  Ill,  §  2 : — The  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury ;  and  such  trial  shall  be  held  in  the  State  where 
the  said  crimes  shall  have  been  committed ;  but  when  not  committed 
within  .any  State,  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may  by  law  have  directed. 

15*  *  *  ^liich  district  shall  have  been  previously  ascertained  by 
law  *  *  *. 

"Cook  V.  United  States,  138  TJ.  S.  15Y;  S  11 :  268;  L  34:  906. 

^'In  suits  at  common  law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of 
the  United  States,  than  according  to  the  rules  of  the  common  law. 

"Common  Law  and  Ekjuity,  §§  509-51Y;  Jury  Trial,  §§  666-668; 
Finality  of  Verdicts,  §§  658,  659;  Error  to  State  Court,  §§  Y96,  et  seq. 
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Amendment  VIII/' — This  Amendment,  in  respect  of 
fines  and  other  punishment,  would  appear  to  add  nothing 
to  the  Due  Process  text  of  the  Seventh  Amendment ;  inas- 
much as  the  Due  Process  text  of  the  Fourteenth  Amend- 
ment (operative  upon  the  States)  seems  to  be  viewed  as,  in 
legal  effect,  covering  this  ground.^"  We  therefore  treat  of 
the  matter  elsewhere,  from  the  point  of  view  of  Due  Process 
in  Legislative  Procedure,  Federal  or  State. 

Amendments  IX  and  X." — These  Amendments  seem  to 
add  nothing  to  the  legal  effect  of  the  original  Constitution, 
but  to  have  been  demanded  and  adopted  merely  ex  in- 
dustria. 

Amendment  XI." — The  Judiciary  Article  of  the  Con- 
stitution vested  potential  Federal  Judicial  Jurisdiction  of 
suits  textually  described  as  controversies  "between  a 
State  and  citizens  of  another  State"  *  *  *  and  "between  a 
State  *  ♦  ♦  and  foreign  States,  citizens  or  subjects."  The 
language  was  verbally  capable  of  either  of  two  construc- 
tions (a)  one  not  recognizing,  (b)  the  other  recognizing, 
liability  of  a  State  to  suit  by  private  individuals.  The  lat- 
ter construction  was  adopted.^' 

Shortly  thereafter,  (1794)  the  Amendment  in  question 
was  proposed;  and  in  1798  it  took  effect. 

It  took  effect  not  merely  in  respect  of  future  suits,  but 
upon  suits  pending  at  the  time  of  its  adoption,''*  and,  there- 
fore, upon  then  existing  claims  not  as  yet  in  suit,  against  a 
State. 

^'Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  inflicted. 

""Cases  cited  in  §  338. 

^"^The  enumeration  in  the  Constitution  of  certain  rights  shall  not 
be  construed  to  deny  or  disparage  others  retained  by  the  people. 

The  powers  not  delegated  to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively  or  to  the  people. 

"^The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
of  the  United  States  by  citizens  of  another  State,  or  by  citizens  or 
subjects  of  any  foreign  State. 

"Oswald  V.  New  York,  2  Dal.  402  and  415  (1793);  L  1:  433; 
Chisholm  Ex'or  v.  Georgia,  2  Dal.  419  (1793)  ;  L  1 :  440. 

"HoUingsworth  v.  Virginia,  3  Dal.  378;  L  1:644;  Chisholm  v. 
Georgia,  cited  above. 
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Amendment  XII.^^ — 

Amendment  XIII/° — 1.  The  Thirteenth  Amendment  is 
of  broad  and  sweeping  operation." 

2.  In  respect  of  slavery  proper,  controversy  upon  this 
Amendment  (with  the  exception  just  mentioned)  been  lim- 
ited to  certain  questions  of  Incidental  operation  of  it.^* 

3.  A  typical  form  of  modified  slavery  is  peonage.  The 
terms  peon,  and  peonage,  and  the  institution  which  they 
represent,  in  this  country,  are  derived  from  Spanish  Amer- 
ica. There  is,  however,  in  peonage,  nothing  peculiar  to 
Spanish  America.  Peonage  has  existed  from  the  earliest 
historical  times.  It  is  slavery  conditioned  upon  existence 
and  continuance  of  indebtedness.  It  consists  of  a  lien 
upon  a  debtor's  body  and  upon  his  labor  as  security  for  a 
debt.  Peonage  is  prohibited  by  the  Thirteenth  Amend- 
ment.^° 

Holding  in  peonage  is,  by  Act  of  Congress,  an  indictable 
crime.^" 
Amendment  XIV.^^ — 1.  The  Amendment  deals,  in  its 

'"Amendatory  of  Art.  II,  §  1  of  the  Const.,  in  respect  of  election  of 
President  and  Vice-President.  See  McPherson  v.  Blacker,  146  U.  S. 
1;   S  13:3;  L  36:869. 

'*§  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  pun- 
ishment for  crime  whereof  the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States  or  any  place  subject  to  their 
jurisdiction. 

§  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

2^t  operates  upon  Indian  Tribes.  Alberty  v.  United  States,  162 
U.  S.  499;  S  16:  864;  L  40:  1051.  (Prior  to,  and  down  to,  this 
Amendment,  African  slavery  had  existed  in  certain  Indian  Tribes  or 
nations.    See  case  cited). 

'*See  Contract:  Consideration  (§  463). 

^"Clyatt  V.  United  States,  197  U.  S.  207;  S  25:  429;  L  49:  726; 
Bailey  v.  Alabama,  219  U.  S.  219 ;  S  31 :  145 ;  L  55 :  191 ;  United  States 
V.  Eeynolds,  235  U.  S.  133;  S  35:  86;  L  59:  162. 

'"As  to  particulars,  see  cases  cited  above. 

We  may  observe  that  prior  to,  and  apart  from,  the  Thirteenth 
Aifiendment,  Congress  had,  under  the  Bankruptcy  clause  of  the  Consti- 
tution, power  of  control,  and  of  inhibition,  of  peonage ;  since  status  of 
peonage  rested,  in  each  instance,  upon  debt,  with  inability  to  pay; 
and  Congress  had  general  power,  in  such  situation,  of  control,  and  of 
annulment,  of  indebtedness. 

^^§  1.  All  persons  born  or  naturalized  in  the  United  States,  and 
subject,  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
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citizenship  clause,  indirectly  with  individual  Tribal  In- 
dians (in  so  far  as  they  may  have  become  citizens  of  the 
United  States,  and  domiciled  within  a  State),  by  making 
them,  thereby,  citizens  of  such  State. 

2.  An  Indian  Tribe  (or  "nation")  is  not  a  "State"  within 
the  Amendment.^^ 

The  Amendment,  in  its  Due  Process  clause,  deals  (a) 
only  with  action  of  a  State,  and  its  officials,  not  (b)  with 
action  of  private  individuals.^' 

3.  In  its  Due  Process  clause,  it  operates  (although  in 
different  modes)  upon  Legislative,  Executive,  and  Judicial 
State  action.'* 

Amendment  XV." — The  Amendment  deals  indirectly 
with  Indians  in  that  it  includes  within  its  scope  such  In- 
dians as  may  have  become  citizens  of  the  United  States. 

Amendment  XVI.'° — This  Amendment  operates  to  take 
intra-State  income  from  land  out  of  the  "direct  taxes" 

and  of  the  State  wherein  they  reside.  No  State  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

§  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legis- 
lation, the  provisions  of  this  article. 

'^See  Cherokee  Nation  v.  Georgia,  5  Pet.  1 ;  L  8 :  25. 

s3§§  437-443.     34§§437.443. 

As  to  the  Citizenship  clause,  generally,  see  §§  301-303. 

As  to  generic. equivalency,  in  their  respective  spheres  (Federal  and 
State)  of  the  Due  Process  clause  of  the  Fourteenth  and  that  of  the 
Fifth  Amendment,  notwithstanding  their  textual  differences,  see 
§§  425-430. 

As  to  particulars  of  Interpretation  of  the  Due  Process  clause  of  the 
Fourteenth  Amendment,  see  particular  heads;  as:  Due  Process  of 
Law;  Property;  Contract;  Liberty;  Equal  Protection  of  the  Laws; 
Eemedy,  etc. 

'=§  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States  or  by  any  State  on  ac- 
count of  race,  color,  or  previous  condition  of  servitude. 

§  2.  The  Congress  shall  have  power  to  enforce  this  article  by  ap- 
propriate legislation. 

See  under  specific  heads ;  as :  Civil  Eights ;  Voters ;  Eace  or  Color. 

^°The  Congress  shall  have  power  to  lay  and  collect  taxes  on  in- 
comes, from  whatever  source  derived,  without  apportionment  among 
the  several  States,  and  without  regard  to  any  census  or  enumeration. 
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clause  of  the  Constitution/'  and  to  put  Federal  intra-State 
income  tax  on  the  footing  of  "taxes,  duties,  imposts  and 
excises."^' 

Amendment  XVII.^' — This  Amendment  lies  largely,  if 
not  wholly,  in  the  field  of  Political  law.*" 

^'Const.  Art.  I,  §  2 : — ^Kepresentatives  and  direct  taxes  shall  be  ap- 
portioned among  the  several  States  which  may  be  included  within  this 
Union,  according  to  their  respective  numbers. 

Ibid.,  §  9. — No  capitation  or  other  direct  tax  shall  be  laid,  unless 
in  proportion  to  the  census  or  enumeration  hereinbefore  directed  to 
be  taken. 

=8Const.,  Art.  I,  §  8:— 

The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises,  to  pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  United  States ;  but  all  duties, 
imposts,  and  excises  shall  be  uniform  throughout  the  United 
States. 

See,  generally,  Taxation  (§§  355-382). 

"The  Senate  of  the  United  States  shall  be  composed  of  two  Sena' 
tors  from  each  State,  elected  by  the  people  thereof,  for  six  years ;  and 
each  Senator  shall  have  one  vote.  The  electors  in  each  State  shall 
have  the  qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  State  legislatures. 

When  vacancies  happen  in  the  representation  of  any  State  in  the 
Senate,  the  executive  authority  of  such  State  shall  issue  writs  of 
election  to  fill  such  vacancies :  Provided,  That  the  legislature  of  any 
State  may  empower  the  executive  thereof  to  make  temporary  appoint- 
ments until  the  people  fill  the  vacancies  by  election  as  the  legislature 
may  direct. 

This  amendment  shall  not  be  so  construed  as  to  affect  the  election 
or  term  of  any  Senator  chosen  before  it  becomes  valid  as  part  of  the 
Constitution. 

^''As  to  which,  see  §§  312,  313. 


CHAPTEE  VII. 

The  Constitution  (as  of  Past  Periods  or  as  of  the  Pres- 
ent Time)  not  Exhaustive  of  Federal  Organic  Law/ 

§  26.  A  Multi-Textual  Federal  Constitution  (in  the 
Broad  Sense  of  the  Term)  as  of  Certain  Past  Periods. 

1.  Simply  for  completeness,  we  here  allude  to  the  matter 
(considered  at  earlier  points)^  of  the  view  that  up  to  the 
taking  effect  of  the  first  ten  Amendments,  (in  their  aspect 
of  a  Federal  Bill  of  Eights),  the  Declaration  of  Independ- 
ence continued  in  operation,  as  such  a  Bill  of  Eights,  cov- 
ering a  considerable  portion  of  the  field  of  those  Amend- 
ments. If  this  view  be  sound,  the  Declaration  of  Independ- 
ence was,  from  the  taking  effect  of  the  Constitution  to  the 
taking  effect  of  those  Amendments,  one  text  of  a  multi- 
textual  Federal  Written  Constitution,  of  which  the  Con- 
stitution of  the  United  States,  strictly  so  designated,  was 
another  text. 

2.  From  the  taking  effect  of  the  Constitution  up  to  State- 
hood of  the  whole  of  the  original  Northwest  Territory,  so- 
called,  the  Ordinance  of  1787  (with  gradually  diminishing 
areal  scope,  as  State  after  State  was  established  from  that 
Territory),  was,  in  the  strictest  sense.  Federal  Written  Or- 
ganic law,  and  was,  therefore,  one  text  of  a  multi-textual 
(or  tri-textual)  Federal  Written  Constitution. 

§  27,    Unwritten  Federal  Organic  Law. 

1.  There  are  various  important  propositions  now  Ju- 
dicially established,  which  are  most  naturally  to  be  viewed 
as  resting  not  upon  Interpretation  of  Constitutional  text,* 
but  rather  upon  the  view  of  a  passing  on,  into  the  period  of 
the  Constitution,  of  settled  pre-Constitution  doctrines  of 
Federal  Organic  law:    as,  the  doctrine  of  power  of  the 

'^We  here  use  the  term  "Constitution"  as  including  not  (a)  the  mere 
letter  of  the  Constitution,  but  (b)  whatever  has  in  the  past  been,  or 
now  is,  fairly  derivable  from  the  text  of  the  Constitution  (as,  at  any 
particular  period,  Amended) ;  and  including,  thereby,  a  great  body 
of  specific  propositions  originally  matter  of  difficulty,  but  now  settled 
by  Federal  Judicial  decision. 

2§§13,  par.  (1)  ;  24. 

*See  first  note  of  the  preceding  section. 
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United  States  to  accept  cession  of  Sovereignty  over  terri- 
tory, and  to  hold  and  to  exercise  Plenary  Sovereignty 
therein;*  the  doctrine  of  inter-Treaty  power  between  the 
United  States  and  a  State ;°  and  the  doctrine  of  Federal 
Legal  Tender  power." 

2.  There  are  various  doctrines,  now  established,  which 
can  in  a  forced  sense  alone  be  said  to  have  been  derivable 
from  the  text  of  the  Constitution  -^  and  it  is  impossible  to 
say  that  the  field  is  now  completely  exhausted.  Unless, 
therefore,  a  forced  breadth  is  to  be  given  to  the  conception 
of  Interpretation,  there  has  in  the  past  existed,  and  there 
still  exists,  latent,  a  body  of  Unwritten  Federal  Organic 
law. 

3.  It  is  to  be  borne  in  mind,  in  this  connection,  that  there 
is  a  broad  field  of  Federal  Organic  law — included  within 
the  field  of  Political  law^ — from  which  Judicial  action  is 
barred;  and  that  in  that  field,  particulars  of  Federal  Or- 
ganic law  not  specifically  and  perspicuously  set  forth  in  the 
text  of  the  Constitution,  are,  and  must  remain.  Unwritten 
law,  in  any  sense  of  that  term;  as,  for  example,  in  the  case 
of  the  much-debated  question  whether  the  two-thirds  re- 
quirement in  respect  of  expulsion  of  a  member  of  Con- 
gress,' extends  to  the  vacating  ( for  election  frauds,  and  the 
like)  of  the  original  seating  of  a  member.^" 

*See  Federal  Area.    ^See  under  that  head  (§§  143-149). 

'Eeading,  for  example,  of  the  latter  power  into  the  text  of  the  Con- 
stitution, by  pre-Oonstitution  practice,  as  a  historical  argument, 
(Legal  Tender  Oases,  12  Wall.  457,  L  20:  287,  Concurring  Opinion, 
pp.  556,  et  seq.),  appears  to  us  a  much  less  conservative  and  systematic 
course  than  adoption  of  the  view  of  our  text.  Upon  that  view,  the 
force  of  the  dissenting  Opinion  in  the  case  cited  would  be  much  weak- 
ened,— established  pre-Constitutional  Federal  Organic  law  (viewed  as 
continuing  under  the  Constitution)  providing  a  more  definite  footing 
than  mere  reasoning  can  ordinarily  present. 

'E.  g.,  certain  doctrines  relating  peculiarly  to  Foreign  Possessions. 
See  under  that  head,  §  81. 

8§§  312,  313. 

'Const.,  Art.  I,  §  6  :— 

Each  house  may  determine  the  rules  of  its  proceeding,  punish 
its  members  for  disorderly  behavior,  and  with  the  concurrence 
of  two-thirds,  expel  a  member. 

^"Upon  questions  of  this  character,  a  considerable  degree  of  weight, 
in  practice,  attaches  to  Legislative  Precedent  (as  also,  in  the  Ex- 
ecutive field,  to  Executive  Precedent) ;  but  such  Precedent  is  not 
binding,  in  the  sense  of  Judicial  Precedent,  and  is  often  disregarded. 
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PART  I. 

THE  FEDERAL  PARAMOUNT  SOVEREIGNTY  (EX- 
TRA-STATE AND  INTRASTATE)  OVER,  AND 
IN  RESPECT  OF,  INDIAN  TRIBES.^ 


^As  to  the  relative  order  of  the  Parts  of  Book  II,  see  Table  of 
Contents,  Book  11,  ad  init.,  note. 
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CHAPTER  VIII. 

E£isuMfi.  """■ 

§  28.    Prior  to  the  Constitution. 

We  will,  in  the  present  Chapter,  collate  and  summarize 
what  has  been  said  at  various  other  points  and  in  various 
connections,  upon  the  subject  matter  of  the  present  Part.^ 

A  political  conception  of  indefinite  antiquity — in  its 
germ,  we  may  assume,  the  earliest  political  conception — 
is  that  of  Race,  Tribe  or  other  such  class  relation,  and  not 
a  territorial  area,  as  the  political  deflnitory  feature.  Under 
that  conception,  a  Sovereign  political  society  defined  by  a 
fixed  territorial  area,  had,  within  its  borders,  nomadic  or 
settled  Tribes,  of  recognized  quasi-Sovereignty.  In  the 
greater  part  of  Europe,  the  conception  and  the  practice 
now  exist  only  in  fragmentary  survivals.  In  the  United 
States,  however, — in  the  case  of  the  Indian  Tribes — ^the 
conception  and  the  practice  still  exist  in  a  broad  operation. 

The  conception  and  the  practice,  in  North  America, 
among  white  men,  began  almost  immediately  upon  the  first 
settlements.  They  were  in  full  force — as  British  law  and 
practice,  and  as  Colony  law  and  practice — at  the  time  of 
the  Revolution.  Upon  the  establishment  of  American  In- 
dependence, this  field  of  law  and  of  practice  was  recognized 
as  having  vested  exclusively  or  predominantly  in  the  Unit- 
ed States;  the  United  States,  as  successor  to  Great  Brit- 
ain, became  the  Paramount  Sovereign  of  the  Indian  Tribes, 
intra-State  and  extra-State;  the  Tribes  became  servient 
nations, — of  limited  Sovereignty,  but  nations,  nevertheless, 
within  the  view  of  the  Law  of  Nations. 

This  view  involved,  as  an  incident.  Treaty-making  ca- 
pacity, as  between  the  United  States  and  an  Indian  Tribe.' 

^For  a  historical  review  of  the  subject,  see  Opinions  in  Cherokee 
Nation  r.  Georgia,  5  Pet.  1;  L  8:  25;  "Worcester  v.  Georgia,  6  Pet. 
515;  L  8:483;  United  States  v.  Porty-Three  Gallons  of  Whiskey,  93 
U.  S.  188;  L  23:  846. 

^Worcester  r.  Georgia,  cited  above  (dealing  with  pre-Constitution 
Indian  Treaties). 
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Although  nations,  the  Indian  Tribes  were  not  Foreign 
nations,  in  the  sense  of  the  Law  of  Nations,  but  were  do- 
mestic dependent  nations.' 

The  doctrines  above  stated  were  constantly  acted  upon 
by  the  United  States  during  the  period  preceding  the  tak- 
ing effect  (March  4, 1789)  of  the  Constitution  of  the  United 
States. 

§  29,    The  Constitution. 

The  Constitution  makes  no  specific  textual  reference  to 
the  matter  in  question.  It  deals  with  it  indirectly  as  fol- 
lows: 

(1)  Its  specific  Treaty  provisions  were  operative  upon 
Indian  Treaties  whether  made  prior  to  the  Constitution,  or 
thereafter  to  be  made,  and  made  them  Law  of  the  Land,  in 
State  area,  and  in  extra-State  area,  alike.* 

(2)  The  then  present,  and  then  future,  presence  of  set- 
tled Indian  Tribes,  within  the  limits  of  one  or  another 
State,  but  outside  the  field  of  State  action,  was  recognized,' 
as  it  still  is  recognized.' 

(3)  The  Constitution  gave,  in  terms  (or  recognized  and 
declared)  power  in  Congress  "to  regulate  commerce  •  *  * 
with  the  Indian  Tribes." 

(4)  Certain  Judicial  Procedure  provisions  of  the  orig- 
inal Constitution  and  of  Amendments,  are  not  operative  in 
respect  of  Indian  Tribes.^ 

'Cherokee  Nation  v.  Georgia,  cited  above  (a  case  interpretative  of 
the  Constitution,  but  involving,  retrospectively,  the  proposition  of 
the  text). 
*§§  314-322. 
"Constitution,  Art.  I,  §  2  :— 

Eepresentatives  and  direct  taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  this  Union  ac- 
cording to  their  respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  persons,  including  those 
bound  to  service  for  a  term  of  years,  and  excluding  Indians  not 
taxed,  three  fifths  of  all  other  persons. 
^Fourteenth  Amendment,  §  2 : — 

Representatives  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  counting  the  whole  num- 
ber of  persons  in  each  State,  excluding  Indians  not  taxed. 
'See  Grand  Jury;  Jury  Trial. 


CHAPTEE  IX. 

Elaborations  and  Applications,  Under  the  Constitu- 
tion, OF  These  Principles. 

§  30.    General  Statement. 

Since  the  adoption  of  the  Constitution,  the  principles 
above  stated  have  been  elaborated  and  applied  in  great 
variety  (a)  in  and  by  Indian  Treaties;  (b)  in  and  by,  or 
under,  Acts  of  Congress;  and  (c)  in  and  by  Federal  Judi- 
cial decisions. 

It  is  not  within  the  scope  of  the  present  Treatise  to  deal 
with  this  field  in  detail.  We  will  simply — in  succeeding 
sections — cite  typical  illustrative  examples. 

We  may  here  observe  that  particular  requirements  of  the 
Constitution,  or  of  Amendments,  in  respect  of  Judicial 
Procedure,  are  not  operative  in  respect  of  Indian  Tribes 
or  their  members :  as,  in  the  case  of  Jury  and  Grand  Jury 
provisions.^ 

§  31.    Treaty. 

The  practice  of  Indian  Treaty  has  been  maintained  on 
an  extensive  scale.  The  boundary-lines,  and  the  actual 
jurisdiction  of,  numerous  States,  and  a  vast  number  of  pri- 
vate land-titles,  rest,  in  the  last  resort,  upon,  and  are 
defined  by,  Indian  Treaties.^ 

Thus,  an  Indian  fishery  right  in  a  river  may  exist  in  a 
State  formed  out  of  Federal  area ;  limiting,  pro  tanto,  the 
Sovereignty  of  the  State.' 

Title  to  land  may  pass  to  an  Indian  by  Treaty.* 

iTalton  V.  Mayes,  163  TJ.  S.  376 ;  S  16 :  986 ;  L  41 :  196  (a  case  upon 
the  grand  jury  feature  of  the  Fifth  Amendment,  but  pertinent  to  the 
original  Constitution) . 

^Fellows  V.  Blacksmith,  19  How.  366 ;  L  15 :  684;  New  York  Indians 
V.  United  States,  170  U.  S.  1;  S  18:  531;  L  42:  927;  United  States  t. 
New  York  Indians,  173  U.  S.  464;  S  19:  464;  L  43:  769. 

^United  States  v.  Winans,  198  U.  S.  371;  S  25:  662;  L  49:  1089;  so 
of  a  reservation  to  Indians  of  water  rights  in  a  river.  Winters  v. 
United  States,  207  U.  S.  564;  S  28:  207;  L  52:  340. 

*  Jones  V.  Meehan,  175  U.  S.  1;  S  20:  1;  L  44:  49;  Francis  v. 
Francis,  203  U.  S.  233;  S  27:  129;  L  51:  165. 
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§  32.    Indian  Reservations  in  New  States. 

In  the  creation,  from  Federal  area,  of  new  States,  Con- 
gress has,  in  many  instances,  reserved,  from  State  Sov- 
ereignty, portions  occupied  by  Indian  Tribes." 

In  such  case,  the  Federal  Sovereignty  extends  broadly  to 
white  men  acting  within  such  Keservation.' 

In  various  such  instances,  the  Federal  reservation  of 
Sovereignty  has  not  been  full  and  exhaustive;  but  has 
placed  such  Eeservations  and  their  (Indian)  inhabitants 
within  the  Sovereignty  of  the  State,  except  in  matters  pe- 
culiarly of  Indian  character.  In  such  case,  the  State  has, 
for  example,  been  given  jurisdiction  (and  exclusive  juris- 
diction) over  crimes  committed,  in  such  a  Keservation,  by 
white  men  against  white  men.^ 

The  United  States  may  reserve  Jurisdiction  over  crimes 
committed  in  such  a  Keservation  by  Indians  who  may  have 
become  citizens  of  the  United  States,  and  of  the  State  with- 
in which  the  Reservation  may  lie." 

§  33.  Congressional  Legislation  of  Intra-State  Oper- 
ation. 

Congress  has  legislated  broadly  in  respect  of  intra-State 
(as  well  as  extra-State)  area,  under  the  Federal  Para- 
mount Sovereignty  over  and  in  respect  of  Indians.  It  has 
penalized  sales  within  State  area  proper  (outside  of  Fed- 
eral Indian  Reservations)  of  intoxicating  liquor  to  Tribal 
Indians,*  and  the  introduction,  from  State  area  proper, 

^See  United  States  v.  Kagama,  118  U.  S.  375;  S  6:  1109;  L  30: 
228. 

^Worcester  v.  Georgia,  6  Pet.  515;  L  8:  483;  United  States  v. 
Forty-Three  Gallons  of  Whiskey,  93  U.  S.  188;  L  23:  846;  Dick  v. 
United  States,  208  U.  S.  340;  S  28:399;  L  52:520;  Donnelly  v. 
United  States,  228  U.  S.  243;  8  33:449;  L5Y:820;  228U.  S.  Y08;  S 
33: 1024;  L  5Y:  1035;  United  States  v.  Sandoval,  231  U.  S.  28;  S  34: 
1 ;  L  58 :  lOT ;  United  States  v.  Pelican,  232  U.  S.  442 ;  S  34 :  390 ;  L.  58 : 
676;  Perrin  v.  United  States,  232  U.  S.  478;  S  34:  387;  L  58:  691; 
Provonost  v.  United  States,  232  U.  S.  487;   S  34:  391;  L  58:  696. 

■'United  States  v.  McBratney,  104  U.  S.  621;  L  26:  869;  Draper  v. 
United  States,  164  U.  S.  240;  S  17:  107;  L  41:  419. 

*Cases  cited  above.    See  also  succeeding  sections. 

'United  States  v.  Holliday,  3  Wall.  407;  L  18:  182. 
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into  Federal  intra-State   Indian    Reservations,   of   such 
liquor,  even  by  white  men.^° 
So,  in  other  fields :  as,  that  of  Contract." 

§  34,    Change  from  Tribal  Status  to  Citizenship. 

Tribal  Indians  are  constantly  being  vested  by  Congress 
with  Federal  citizenship.^^ 

Tribal  status,  however,  is  not  lost,  but  Federal  (Para- 
mount) Sovereignty  over  individuals  in  question  con- 
tinues." 

§  35.    Tribes  of  High  Internal  Organization. 

In  certain  Indian  Tribes  there  long  existed,  under  Acts 
of  Congress,  a  domestic  political  organization  akin  to  that 
of  our  most  highly  organized  Federal  Territories  of  the 
past  and  of  the  present.  Such  organization  did  not  affect 
the  generic  political  status  of  such  Tribes  or  of  their  mem- 
bers." 

§  36.    Citizenship  and  Private  Land  Title. 

The  question  of  individual  land  title,  and  the  question  of 
citizenship  (Federal  or  Federal  and  State),  are  distinct 
and  separate  questions.  Congress  frequently  provides  for 
continuance,  after  vesting  of  citizenship,  of  a  certain  degree 
of  tutelary  power  over  intra-State  land  alloted  to  an  Indian 
in  severalty. 

The  mere  fact  of  citizenship  does  not  necessarily  involve 
power  to  sell  such  land.^° 

^"Cases  first  cited  in  the  preceding  section;  United  States  v. 
Wright,  229  U.  S.  226;  S  33:  630;  L  57: 1160. 

"Sage  V.  Hampe,  235  F.  S.  99;  S  35:  94;  L  59:  147. 

^'And,  thereby,  where  they  are  inhabitants  of  States,  into  State 
citizenship  (Fourteenth  Amendment) ;  and  with  the  protection  of  the 
Fifth  Amendment. 

"United  States  v.  Nice,  241  U.  S.  591;  S  36:696;  L  60:1192, 
overruling  Matter  of  Heff,  197  U.  S.  488;   S  25:  506;  L  49:  848. 

"United  States  v.  Forty-Three  Gallons  of  Whiskey,  93  U.  S.  188; 
L  23:  846;  Heckman  v.  United  States,  224  U.  S.  413,  428;  S  32:  424; 
L  56:  820. 

"Tiger  v.  Western  Investment  Co.,  221  U.  S.  286;  S  31:  578;  L 
55:  738;  Hallowell  v.  United  States,  221  U.  S.  317;  S  31:  587;  L  55: 
750. 
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§  37.  Adoption  into  a  Tribe:— Creation  thereby  of 
Tribal  States. 

One  who  is  not  by  birth  an  Indian  may  (in  the  absence 
of  affirmative  Federal  action  to  the  contrary,  and  in  gen- 
eral, as  the  Federal  law  now  stands),  be  adopted  by  and 
into  a  Tribe,  and  thereby  acquire  Indian  status." 

§  38.    Federal  Power  of  Direct  Government. 

It  is  competent  to  Congress  to  provide  directly  particu- 
lars of  law,  Civil  and  Criminal,  for  Indian  Tribes,  and  for 
Judicial  Jurisdiction  in  Federal  Courts.^' 

Various  matters  of  internal  importance  have,  however, 
thus  far,  been  left  to  Tribal  power  and  Tribal  dealing." 

"Lucas  V.  United  States,  163  U.  S.  612;  S  16:  1168;  L  41:  282. 

"United  States  v.  Kagama,  118  U.  S.  3Y5;  S  6:  1109;  L  30:  228; 
In  re  Mayfield,  141  U.  S.  107;  S  11:  939;  L  35:  638,  and  cases  there 
cited;  Lucas  v.  United  States,  163  U.  S.  612;  S  16:  1168;  L  41:  282; 
other  cases  cited  in  this  Chapter. 

"See  United  States  v.  Quiver,  241  U.  S.  602;  S  36:  699;  L  60:  1196. 


(BOOK  n.) 


PART  II. 

THE  FEDERAL  PLENARY  SOVEREIGNTY  IN,  AND 
IN  RESPECT  OF,  FEDERAL  AREA,  EXTRA- 
STATE  AND  INTRASTATE.^ 


^As  to  the  relative  order  of  the  Parts  of  Book  II,  see  Table  of  Con- 
tents, Book  n,  ad  init.,  note. 
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CHAPTER  X. 

Principles  of  General  Character. 

§  39.    The  Specific  Constitutional  Text.^ 

1.  The  term  "Territory"  was,  in  the  text  cited,  employed 
primarily  in  the  sense  of  land,  as  land ;  and  with  reference 
to  that  vastly  predominant  proportion  of  land  in  Federal 
area,  not,  in  1787-9  in  private  ownership;^ — the  land  spe- 
cifically in  mind,  in  the  framing  of  this  text  being,  of 
course,  land  within  the  Northwest  Territory. 

The  earlier  portion  of  the  text  is  hardly  more  than  de- 
claratory of  the  general  principle  of  Congressional  power 
of  care  and  of  disposal  of  land,  extra-State  or  intra-State, 
belonging  to  the  United  States.^ 

It  may,  however,  have  been  introduced  to  meet  a  possible 
contention  to  the  effect  that  the  United  States,  being  bound 
by  a  trust  ultimately  to  establish  Statehood  in  the  North- 
west Territory,*  was  under  obligation  to  hold  and  retain 
land  in  that  area,  not  privately  owned ;  and  to  convey  it, 
as  land,  to  States  created  from  that  area. 

2.  The  text  cited  recognizes  the  Federal  Sovereignty 
(carried  over  from  the  pre-Constitution  period)  in  Fed- 
eral area." 

3.  Apart  from  actual  private  ownership,  as  of  a  particu- 
lar period,  the  United  States,  in  respect  of  such  land  as 
is  now  in  question,  may  make  disposal  of  it  in  any  form : 
as,  by  lease  or  license ;'  by  land  grant  for  projected  rail- 

^Art.  IV,  §3:— 

The  Congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  TJnited  States;  and  nothing  in  this 
Constitution  shall  be  so  construed  as  to  prejudice  any  claims  of 
the  United  States  or  of  any  particular  State. 

^United  States  v.  Gratiot,  14  Pet.  526,  537;  L  10:  573. 

•See  §§  111-115;  116-121.    *See  Northwest  Territory. 

"See  §  15.    ^United  States  v.  Gratiot,  cited  above. 
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roads  ;^   or  in  satisfaction  of  unalloted  grants  of  a  prior 
Sovereignty.* 
The  power  extends  to  land  flowed  by  tidal  waters." 

§  40.  Absence  of  Federal  Organic  Requirement  of 
Uniformity  as  among  Different  Federal  Areas. 

Congressional  legislation,  of  local  operation,  for  Federal 
areas,  and  locally  established  laws  of  such  areas,  are  not 
required  by  the  Federal  Organic  law  to  be  uniform  as 
among  different  such  areas." 

§  41.  Inter-Relation  of  General,  and  Local,  Federal 
Law,  in  Federal  Areas. 

As  a  result  of  the  Federal  policy  of  localization  of  Fed- 
eral law,  in  and  according  to  different  Federal  areas,  there 
prevail,  broadly,  within  every  Federal  area,  two  distinct 
bodies  of  Federal  law :  the  one  dealing  with  matters  pure- 
ly or  predominantly  of  local  interest  and  concern;  the 
other,  with  matters  purely  or  predominantly  of  general 
Federal  interest  and  concern. 

Thus,  a  contract  to  which  the  United  States  is  a  party, 
made  in  a  Federal  area,  is  governed,  not  by  features  of 
local  Contract  law  prevailing  within  that  area,  but  by  the 
general  principles  of  the  Common  Law  of  Contract.^^ 

Unlawful  refusal  to  testify  in  the  District  of  Columbia, 
before  a  Committee  of  Congress,  in  respect  of  matters  not 
of  local  concern,  has  been  made  an  offence  triable  and  pun- 
ishable in  the  District  of  Columbia." 

^Atlantic  and  Pac.  E.  E.  v.  Mingus,  165  U.  S.  413;  S  17:  348;  L  41: 
770. 

^Sliaw  V.  Kellogg,  170  U.  S.  312;  S  18:  632;  L  42:  1050. 

^Shively  v.  Bowlby,  152  U.  S.  1;  S  14:  548;  L  38:  331. 

"Binns  v.  United  States,  194  U.  S.  486  (a  case  of  a  local  license 
tax);  S  24:  816;  L  48:  1087;  Serralles'  Succession  v.  Esbri,  200  U.  S. 
103;  S  26:  176;  L  50:  391  (local  money  system).  See  Equal  Protec- 
tion of  the  Laws,  (§§  497-499). 

"Trist  V.  Child,  21  Wall.  441;  L  22:  623;  Atlantic,  Gulf  &  Pac. 
Co.  v.  Philippine  Islands,  219  U.  S.  17;  S  31:  138;  L  55:  70.  See  §§ 
408,  409. 

"In  re  Chapman,  166  U.  S.  661;  S  17:  677;  L  41:  1154. 

See  also,  Crawford  v.  United  States,  212  U.  S.  183;  S  29:  260; 
L  53 :  465  (a  case'  of  prosecution  in  the  District  of  Columbia  for  an 
ofiense  against  general  Federal  Criminal  law). 
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In  State  area  proper,  an  act  may  have  a  two-fold  aspect : 
(a)  of  a  crime  against  a  State;  and  (b)  of  a  crime  against 
the  United  States." 

In  Federal  area,  since  there  is  but  a  single  Sovereignty, 
no  corresponding  situation  exists.  That  is  to  say,  an  act 
violative  (a)  of  locally  established  penal  law  of  a  specific 
organized  Federal  area  and  also  (b)  of  general  Federal 
penal  law,  is,  in  either  aspect,  a  crime  against  the  United 
States. 

This  principle  receives  application  in,  and  is  illustrated 
by,  the  proposition  that  a  conviction  by  a  Federal  general 
Military  Court,  sitting  within  a  particular  Federal  State, 
is  a  bar  to  subsequent  Criminal  prosecution  (based  upon 
the  same  act)  in  a  local  Civil  (non-Military)  Court." 

§  42.  All  Federal  Area  Law  as,  in  a  Broad  Sense,  Law 
of  the  United  States. 

Notwithstanding  the  distinctions  above  referred  to,  creat- 
ed by  Congress,  between  general  law,  and  local  law,  of  a 
Federal  area, — nevertheless,  in  a  broad  sense,  all  such  law 
is  law  of  the  United  States." 

That  is  to  say,  it  is  only  by,  and  to  the  extent  of.  Con- 
gressional action,  that  a  material  distinction  between  local 
and  general  law,  in  a  Federal  area,  exists.^' 

§  43.  Essential  Unity  of  all  Federal  Law  in  a  Federal 
Area. 

Notwithstanding  the  division  of  the  Federal  law,  within 
a  Federal  area,  into  two  bodies  of  law, — local  and  general, 
— an  essential  unity  exists :  in  that  both  bodies  of  law  are 
of  the  same  ultimate  sanction.  Thus,  an  act  committed  in 
a  Federal  area,  violative,  in  character,  both  of  local  Crim- 
inal law,  and  of  the  general  Federal  Military  law,  is  es- 
sentially a  single  offence;  and  its  liability  to  prosecution 
and  punishment,  under  either  the  local  law,  or  the  general 

"§  521,  par.  3. 

"Grafton  v.  United  States,  206  TI.  S.  333;  S  27:  749;  L  51:  1084. 

"Thompson  v.  Eoe,  Lessee  of  Carroll,  22  How.  422;  L  16:  387; 
District  of  Columbia  v.  Bailey,  171  U.  S.  161,  176;  S  18:  868;  L  43: 
118;  Atchison,  T.  &  S.  F.  Ky.  v.  Sowers,  213  U.  S.  55;  S  29:  397;  L 
53:  695;  El  Paso  etc.  Ky.  v.  Gutierrez,  215  U.  S.  87;  S  30:  21;  L  54: 
106. 

^*As  to  such  law  as  being,  or  as  not  being,  law  of  the  TJnited  States 
in  the  narrow  (Federal  question)  sense,  see  §  682,  par.  2 ;  §  683,  par.  9. 
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Military  law,  at  the  option  of  the  United  States,  is  mere 
matter  of  procedure.  This  conclusion  results  from  the  doc- 
trine that  an  acquittal  by  a  Federal  Court  Martial  is  a 
bar  to  a  local  prosecution  based  on  the  local  Criminal 
law." 

§  44.  Power  and  Practice  of  Congressional  Adoption, 
for  a  Federal  Area,  of  Law  of  a  State. 

It  has  been  common  for  Congress,  by  enactment  in  gen- 
eral terms,  to  adopt  for,  and  apply  to,  a  Federal  area,  the 
existing  laws  of  some  State.  Such  an  enactment  carries 
with  it  into  the  area  (under  a  familiar  principle),  not 
merely  the  statute  law,  but  the  general  legal  system  of  the 
State,  and  existing  Judicial  Precedent  in  decisions  of  the 
Courts  of  such  State." 

There  is  no  distinction,  in  this  respect,  between  Civil  and 
Criminal  law.^° 

§  45.    Existing  Law  of  Newly  Acquired  Federal  Area. 

1.  In  accordance  with  a  familiar  doctrine  of  the  Law  of 
Nations,  Foreign  area,  acquired  as  Federal  area  of  any 
class,  brings  with  it — ^in  absence  of  afflrmative  provision  to 
the  contrary,  and  subject  to  a  qualification  stated  below — 
the  local  law  of  the  area,  existing  at  the  time  of  Federal 
acquisition.^" 

As  an  incident  of  the  change  of  Sovereignty,  such  law 
ceases  to  be  "foreign  law,"  in  the  technical  sense  of  that 
term,  and  becomes  domestic  law  (local  law  of  the  Federal 
area).^^ 

2.  The  qualification  above  referred  to  is  as  follows: 
Where  such  law  is  in  any  part  inconsistent  (a)  with  Fed- 

"Grafton  v.  United  States,  206  U.  S.  333;  S  2Y:  749;  L  51:  1084. 
(The  defence  was  rested  upon  the  autrefois  acquit  provision  of  the 
so-called  Philippine  Bill  of  Eights). 

"Robinson  &  Co.  v.  Belt,  187  U.  S.  41;  S  23:  16;  L  47:  65;  Kealoha 
V.  Castle,  210  U.  S.  149;   S  28:  684;  L  52:  998. 

"Franklin  v.  United  States,  216  U.  S.  559;  S  30:  434;  L  54:  615. 

"Ponce  V.  Eoman  Cath.  Church,  210  U.  S.  296;  S  28:  737;  L  52: 
1068;  Honolulu  Transit  Co.  v.  Wilder,  211  U.  S.  137;  S  29:  44;  L 
53 :  121. 

See  Perez  v.  Fernandez,  202  U.  S.  80 ;  S  26 :  561 ;  L  50 :  942 ;  Ortega 
V.  Lara,  202  U.  S.  339;  S  26:  707;  L  50: 1055;  Garrozi  v.  Dastas,  204 
U.  S.  64;  S  27:  224;  L  51:  369. 

"^It  is,  for  example.  Judicially  known  to  the  Federal  Courts,  of 
all  characters  and  of  all  classes.    Cases  above  cited. 
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eral  Organic  law  operative  in  respect  of  it;  or  (b)  with 
Federal  non-Organic  law  of  general  aim  and  scope;  or  (c) 
with  Federal  policy  of  law,  the  presumption  of  Federal 
adoption  and  continuance  of  it,  fails,  and  such  part  ceases 
to  exist  as  law.^^ 

3.  The  principles  above  stated  are  applicable  to  the  case 
of  conversion  of  State  area  proper  into  Federal  area :  as, 
in  the  case  of  cession  by  Maryland  and  Virginia  of  area  for 
the  Federal  Seat  of  Government.^' 

§  46.  Incidental  Federal  Adoption  of  Judicial  Prece- 
dent. 

When,  in  any  form,"  there  is  adopted,  as  local  law  of  a 
Federal  area,  law  of  another  political  society,  the  general 
rule  applies,  of  presumptive  adoption  (as  an  Incident)  of 
pertinent  Judicial  Precedent  of  the  parent  area.^° 

§  47.  Presumption  of  Existence  (as  Local  Law)  of  the 
Common  Law. 

In  a  Federal  area,  not  of  exceptional  historical  origin, 
the  Common  Law  presumptively  prevails,^"  unless,  or  until, 
altered,  either  (a)  by  Congress,  or  (b)  by  local  action 
under  delegated  power. 

There  is  no  distinction,  in  this  respect,  between  Civil 
and  Criminal  law." 

§  48.  Operation  of  General  Law,  as  Repeal  of  Local 
Federal  Law. 

It  not  infrequently  happens  that  a  general  Act  of  Con- 
gress is  not  to  be  harmonized  with  the  local  law,  of  a  Fed- 
eral area,  or  of  a  class  of  such  areas.    In  such  case,  the 

^2 As  in  the  case  of  the  doctrine  of  law,  prevailing  in  Porto  Eico 
under  the  Spanish  rule,  that  a  public  office,  or  its  emoluments,  may  be 
private  property.  Sanchez  v.  United  States,  216  U.  S.  167;  S  30:  367; 
L  54:  482. 

See  Eomeu  v.  Todd,  206  U.  S.  368;  S  27:  724;  L  51:  1093;  Bosque 
V.  United  States,  209  U.  S.  91;  S  28:  501;  L  52:  698;  Ker  v.  Couden, 
223  U.  S.  268;  S  32:  284;  L  56:  432. 

=3Kom  v.  Mutual  Assurance  Soc'y,  6  Cr.  192;  L  3:  195;  Mutual 
Assurance  Soc'y  v.  Watts's  Ex'or,  1  Wh.  279;  L  4:  91.    See  §  78. 

^*E.  g.,  by  Acquisition  of  Foreign  area,  or  by  Congressional  adop- 
tion for  a  Federal  area  of  State  law. 

2=Robinson  &  Co.  v.  Belt,  187  U.  S.  41;  S  23:  16;  L  47:  65. 

2»Huntley  v.  Kingman,  152  U.  S.  527;  S  14:  688;  L  38:  540. 

"Franklin  v.  United  States,  216  U.  S.  559;  S  30:  434;  L  54:  618. 
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general  Act  is  viewed  as  a  repeal,  pro  tanto,  of  such  local 
law.^' 

§  49.  Congressional  Power  of  Taxation  in  Specific 
Federal  Areas,  Severally. 

Congress  may  directly,  by  its  own  action,  tax  ajiy  spe- 
cific Federal  Area  (without  regard  to  other  Federal  Areas) 
for  local  requirements,  (as  determined  by  Congress),  of 
maintenance  (as  fixed  by  Congress)  of  local  government  of 
such  Area,"  and  for  general  purposes  of  the  Eealm.^" 

§  50.  Acquisition  of  Strictly  Foreign  Area  as  Federal 
Area:    Incorporation  by  Treaty,  into  the  United  States. 

It  is  competent  to  the  Federal  Treaty-making  authority, 
in  acquiring  strictly  Foreign  area,  not  to  acquire  such 
area  as  a  Foreign  Possession  of  the  United  States,  but  to 
incorporate  such  area,  as  of  and  from  taking  effect  of  the 
Treaty,  in  this  respect,  into  the  United  States.'^ 

I  51.  Intra-State  Operation  of  the  Federal  Plenary 
Sovereignty. 

While  the  Federal  Plenary  Sovereignty,  in  its  primary 
aspect,  is  based  upon,  and  is  limited  to,  Federal  areas,  and 
does  not,  in  this  aspect,  exist  in  State  area  proper,  as  such, 
it  haSj  nevertheless,  in  State  area  proper,  an  important 
secondary  and  incidental  operation.  The  general  doctrine 
of  the  matter  may  be  stated  as  follows:  In  as  far  as  is 
necessary  or  convenient  to  the  exercise  of  the  Federal 
Plenary  Sovereignty,  that  Federal  Sovereignty  exists  and 

=isEl  Paso  etc.  Ey.  v.  Gutierrez,  215  TJ.  S.  87;  S  30:  21;  L  54:  106. 

"'Binns  v.  United  States,  194  U.  S.  486;  S  24:  816;  L  48:  1087. 

'"Loughborough  v.  Blake,  5  Wh.  317;  L  5:  98. 

"As  in  the  case  of  Texas;  Hawaii;  the  Louisiana  Purchase;  and 
of  Alaska.  In  such  situation,  the  Constitution  of  the  United  States 
takes  operation,  in  such  area,  to  the  same  effect  as  in  other  Federal 
area  within  and  part  of  the  United  States:  with  the  result,  for  ex- 
ample, of  right  of  Common  Law  jury  trial  in  Criminal  cases,  and 
incapacity  of  Congress  to  provide  for  a  jury  of  less  than  twelve. 
Easmussen  v.  United  States,  197  U.  S.  516;  S  25:  514;  L  49:862 
(Alaska) . 

Acquisition,  and  incorporation  into,  the  United  States,  may  pro- 
ceed by  stages,  certain  features  of  Federal  law  (as.  Constitutional 
right  of  trial  by  jury),  becoming  operative  at  a  stage  later  than  that 
of  other  features.  Hawaii  v.  Mankichi,  190  U.  S.  197;  S  23:  787;  L 
47:  1016. 
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prevails  in  State  area  proper,  along  with,  and  supplemental 
to,  and  expansive  of,  the  primary  intra-State  Federal  Sov- 
ereignty. 

Applications  of  the  doctrine  have  been  made  (and  the 
proper  definition  and  delimitation  of  the  doctrine  are  there- 
by indicated)  as  follows: 

It  was  held  competent  to  Congress,  in  establishing  in  the 
Seat  of  Government  (the  District  of  Columbia),  a  munic- 
ipal lottery  for  municipal  improvements,  to  provide  for  the 
sale  of  tickets  in  State  area  proper,  even  where  there  was 
a  State  policy  of  law  to  the  contrary;  with  the  effect  of 
Federal  repeal,  pro  tanto,  of  State  laws  forbidding  and 
penalizing  the  sale  of  lottery  tickets.'^ 

The  United  States  may,  within  a  State,  hold  a  Federal 
Court  for  the  indictment  and  trial  of  offences  committed  in 
a  Federal  area;  and,  as  a  necessary  incident,  may  sum- 
mon jurors  and  witnesses  from  within  State  area.'' 

So,  Federal  Appellate  Courts,  in  a  State,  may  be  given 
Jurisdiction  of  Appeals  from  Federal  areas." 

The  intra-State  power  of  the  Plenary  Sovereignty  in- 
cludes power  of  Federal  intra-State  taxation  for  require- 
ments of  the  Plenary  Sovereignty  (that  is,  for  require- 
ments of  Federal  area) ." 

The  States,  severally,  are,  by  action  of  Congress,  subject 
to  law  of  Privileges  and  Immunities,  of  domestic  Extradi- 
tion, and  of  Faith  and  Credit  to  judgments  and  records,  in 
favor  of  Federal  area.'® 

«2Cohens  v.  Virginia,  6  Wh.  264,  423-430;  L  5:  257  (on  the  motion 
to  dismiss). 

"United  States  v.  Celestine,  215  TJ.  S.  278;  S  30:  93;  L  54:  195; 
United  States  v.  Sutton,  215  U.  S.  291;  S  30:  116;  L  54:  200;  The 
Cherokee  Tobacco,  11  "Wall.  616;  L  20:227;  Caha  v.  United  States, 
152U.  S.  211;  8  14:513;  L  38:  415. 

"Laurel  Oil  Co.  v.  Morrison,  212  U.  S.  291;   S  29:  394;  L  63:  517. 

'"This  principle  is  in  familiar  operation  in  Federal  intra-State 
taxation. 

"§§  213-219;  293,  294;  644-650. 

As  to  pre-Constitution  origin  of  the  doctrine,  see  §§  12-18,  and,  in 
particular,  as  to  the  Ordinance  of  1787. 


CHAPTER  XI. 

Organized  Federal  Areas: — "Federal  States." 

§  52.    The  General  Principle. 

A  specific  portion  of  Federal  area  may  be  Organized,  or 
not  Organized.  Organization  consists  in  tlie  setting  apart 
of  a  specific  portion  of  Federal  area,  as  a  distinct  political 
society.^ 

Federal  areas,  of  this  class,  we  characterize,  in  general, 
as  "Federal  States.'"" 

§  53.  The  Terms  "Territory,"  and  "State,"  in  Respect 
of  Organized  Federal  Areas. 

1.  "Territory." — Prior  to  the  War  with  Spain,  the  use 
of  the  term  "Territory,"  in  respect  of  organized  Federal 
areas,  had,  from  the  nature  of  the  case,  been  confined  to 
extra-State  area  within,  and  part  of,  the  United  States. 
That  limitation  has  now  disappeared.  Thus,  Porto  Rico, 
although  a  Foreign  Possession,  and  not  part  of  the  United 
States,  is  designated  a  "Territory."' 

2.  "State." — In  the  general  sense  of  the  word  "State," 
the  several  organized  Federal  areas  are  States,  (although 
not  States  of  the  Federal  Union)  ;  and  they  are  sometimes 
so  characterized  in  the  Federal  law.  Thus,  an  Act  of  Con- 
gress permitting  the  taxation  of  shares  of  national  banks  by 
a  "State,"  is  construed  to  include,  under  that  term,  an  or- 
ganized Territory.* 

Indeed,  such  a  Federal  area  is  sometimes  characterized, 
in  the  Federal  law,  as  (for  certain  purposes)  one  of  the 
"States  of  the  Union."  Thus,  the  District  of  Columbia  is 
held  to  be  one  of  the  "States  of  the  Union"  within  the 
meaning  of  the  so-called  Consular  Convention  of  1853  be- 
tween the  United  States  and  France,  providing  for  equal- 

^I.  e.,  as  a  "State"  in  the  broad  sense. 

As  to  pre-Conatitution  origin  of  the  doctrine  and  pre-Constitution 
practice,  see  Northwest  Ordinance. 
''See  §  53. 

»Kopel  V.  Bingham,  211  TT.  S.  468;  S  29:  190;  L  53:  286. 
*Talbott  V.  Silver  Bow  County,  139  U.  S.  438 ;  S  11 :  594 ;  L  35 :  210. 

60 


Organized  Federal  Areas: — "Federal  States."  61 

ity  of  rights  of  citizens  of  France  with  citizens  of  the 
United  States  "in  all  the  states  of  the  union."" 

§  54.    Indian  Tribes. 

A  settled  Indian  Tribe,  in  an  area  (or  reservation)  of  its 
own,  may  be  viewed  as,  to  certain  intents,  a  Federal  State.' 

§  55.    "Organic  Acts." 

An  Act  of  Congress,  establishing  and  organizing  a  Fed- 
eral State,  is  commonly  called  the  "Organic  Act"  of  the 
State,  and  is  a  sort  of  Constitution  for  the  Federal  State, 
not  being  alterable  by  the  Territory,  although  alterable  by 
Congress ;  and  being,  therefore,  for  the  Federal  State,  law 
to  which  (as,  in  a  higher  degree,  to  the  Constitution  of  the 
United  States),  all  local  legislation  must  conform.' 

A  local  Act  may  be  severable ;  and  one  provision  may  be 
valid,  and  another  (by  conflict  with  the  Organic  Act)  in- 
valid.' 

§  56.  Delegation,  by  Congress,  of  Local  Governmental 
Powers. 

It  is  competent  to  Congress  to  delegate,  to  a  very  consid- 
erable extent,  to  the  inhabitants  of  any  given  portion  of 
Federal  area,  local  governmental  power.    Organization  is, 

^Geofroy  v.  Eiggs,  133  U.  S.  258,  262;  S  10:  295;  L  33:  642.  See 
also,  Metropolitan  E.  E.  v.  District  of  Columbia,  132  U.  S.  1,  9;  S  10: 
19;  L  33:  231;  Hepburn  v.  Ellzey,  2  Cr.  445,  452;  L  2:  332;  Bank  of 
Alexandria  v.  Dyer,  14  Pet.  141,  146;  L  10:  391;  Cherokee  Nation  v. 
Georgia,  5  Pet.  1;  L  8:  25.  See,  as  to  a  narrower  use  of  the  term 
"State",  Wynne  v.  United  States,  21Y  U.  S.  234;  S  30:  447;  L  54: 
748  (Hawaii). 

«Holden  v.  Joy,  17  Wall.  211,  242;  L  21:  523. 

Such  a  Tribe  is  not,  however,  a  "State"  within  the  meaning  of  the 
Judiciary  Article  of  the  Constitution.  Cherokee  Nation  v.  Georgia, 
5  Pet.  1;  L  8:  25. 

^National  Bank  t.  County  of  Yankton,  101  TJ.  S.  129,  133 ;  L  25 : 
1046;  Clayton  v.  Utah  Territory,  132  U.  S.  632;  S  10:  190;  L  33: 
455;  Guthrie  Bank  v.  Guthrie,  173  U.  S.  528;  S  19:513;  L  43:796. 
Thus,  in  Ferris  v.  Higley,  20  Wall.  375 ;  L  22 :  383,  it  was  held  that  the 
Organic  Act  of  a  Territory,  in  granting  authority  for  the  establishment 
of  Common  Law,  Chancery  and  Probate  Courts,  had  made  a  fixed  dis- 
tinction, according  to  the  Common  Law  definitions ;  and  that,  there- 
fore, a  Territorial  Act,  vesting  Criminal  Jurisdiction  in  a  Probate 
Court,  was  in  violation  of  the  Organic  Act,  and,  therefore,  null  and 
void. 

*Clayton  v.  Utah  Territory,  cited  above. 
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in  practice,  accompanied,  in  general,  by  delegation  of  such 
power;  but  Organized  status  exists,  in  some  instances, 
without  such  delegation  of  power.' 

Organized  status,  with  or  without  such  delegation  of 
local  power,  is  not  limited,  by  Federal  Organic  law  ( and  is 
not  limited  in  practice)  to  the  United  States  proper,  but 
may  be  established  in  a  Foreign  Possession  of  the  United 
States." 

§  57.  The  Question  of  the  Potential  Scope  of  Such 
Delegation  of  Power. 

The  potential  scope  of  such  delegation  is  not  capable  of 
particular  and  exact  doctrinal  statement.  It  may  be  de- 
fined, in  general  terms,  as  extending  to  matters  primarily 
of  pure  local  concern.  It  includes  power  of  local  taxation, 
for  local  purposes ;^^  power  over  Marriage  and  Divorce;" 
power  over  descent  and  succession  and  the  like;"  power 
over  the  matter  of  the  form  of  capital  punishment  ;^*  power 
of  creation  of  corporations  ;^°  power  of  escheat  of  land,  to 
the  Federal  State  in  question,  or  to  a  political  subdivision 
thereof,  for  locally  adjudicated  lack  of  heirs  ;^'  power  of 
establishment  of  Courts,  and  of  fixing  of  their  jurisdic- 

^As  in  the  District  of  Columbia  (q.  v.). 

See  Interstate  Com.  Comm.  v.  Humboldt  S.  S.  Co.,  224  U.  S.  474; 
S  32:556;  L  56:849. 

"Kopel  V.  Bingham,  211  IT.  S.  468;  S  29:  190;  L  53:  286. 

"Linford  v.  Ellison,  155  TJ.  S.  503;  S  15:  1Y9;  L  39:  239;  Murphy 
V.  Utter,  186  U.  S.  95;  S  22:  Y76;  L  46:  1070;  Copper  Queen  Co.  v. 
Arizona,  206  U.  S.  474;  S  27:  695;  L  51:  1143. 

"Maynard  v.  Hill,  125  F.  S.  190;  S  8:  723;  L  31:  654.  See  De  La 
Rama  v.  De  La  Eama,  201  U.  S.  303;  S  26:  485;  L  50:  765. 

"Cope  V.  Cope,  137  U.  S.  682;  S  11:222;  L  34:832  (inheritance 
of  illegitimate  children,  from  father  Judicially  ascertained). 

"Wilkerson  v.  Utah,  99  U.  S.  130;  L  25:  345. 

^"Vincennes  University  v.  Indiana,  14  How.  268;  L  14:  416. 

Where  there  is  no  specific  provision,  this  power  is  easily  implied. 
Thus,  where  Congress  set  apart  land  in  a  Territory  for  a  seminary 
of  learning,  it  was  held  competent  to  the  Territory  to  incorporate  a 
University  to  take  the  land.    (Case  cited). 

"Christiansen  v.  King  County,  239  U.  S.  356;  S  36:  114;  L  60: 
327. 
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tion;"  power  of  broad  regulation  of  Judicial  Procedure;" 
power  of  abolition  of  existing  broad  Common  Law  doc- 
trines of  real  estate  title  ;^°  and,  in  general,  the  regulation 
of  land  title  ;^"  power,  a  fortiori,  over  personal  rights  of 
action  f^  and  power  of  definition,  to  a  certain  extent,  of  the 
Congressional  delegation  of  power." 

Congress  may  reserve  any  given  phase  to  itself,  and  dele- 
gate the  remainder.  It  may,  for  example,  directly  estab- 
lish and  maintain  Courts  with  jurisdiction  over  contro- 
versies arising  under  the  Constitution  and  the  general  laws 
of  the  United  States,  or  over  controversies  arising  under 
Territorial  laws,  with  Judges  appointed  by  the  President,^' 

"Clough  V.  Curtis,  134  IJ.  S.  361;  S  10:  573;  L  33:  945;  American 
Ins.  Co.  T.  Canter,  1  Pet  511;  L  7:  242.  (Territorial  Admiralty 
Court). 

"Beall  V.  New  Mexico,  16  Wall.  535;  L  21 :  292.  (Territorial  legis- 
lation, under  the  usual  form  of  Organic  Act,  may  provide  that  if  ap- 
peal bond,  with  surety,  be  given,  and  judgment  be  against  the  ap- 
pellant, it  shall  operate  against  the  sureties).  So,  a  Territorial  Legis- 
lature may  provide  for  specific  questions  to  the  jury,  in  a  Common 
Law  action.  "Walker  v.  New  Mexico  &  So.  Pac.  E.  E.,  165  TJ.  S.  593; 
S  17:  421;  L  41:  837. 

^^E.  g.,  of  abolition,  in  futuro,  of  riparian  rights  in  a  non-navigable 
stream,  with  substitution  therefor  of  a  rule  of  earliest  appropriation 
of  the  water.  BoquiUas  Cattle  Co.  v.  Curtis,  213  U.  S.  339;  S  29: 
493 ;  L  53 :  822.  So,  as  to  appropriation  of  water,  generally.  Arizona 
Copper  Co.  V.  Gillespie,  230  U.  S.  46;  S  33:  1004;  L  57:  1384. 

^"As,  in  the  matter  of  a  Statute  of  Frauds,  (Halsell  v.  Eenfrow,  202 
TJ.  S.  278;  S  26 :  610;  L  50: 1032)  ;  and  in  the  matter  of  mining  ease- 
ments, mine  development,  and  kindred  matters  (Sparrow  v.  Strong,  3 
Wall.  97 ;  L  18 :  49) ;  and  power  of  recognition  and  validation,  ab 
initio,  of  a  system  of  easements  which  has  come  into  existence  in- 
formally, and  without  authority  of  law,  but  by  common  consent  and 
spontaneous  action  of  an  unorganized  community,  in  the  absence 
of  effective  governmental  provision.    Sparrow  v.  Strong,  cited  above. 

"^Atchison,  T.  &  S.  T.  Ey.  v.  Sowers,  213  U.  S.  55;  S  29:  397;  L 
53:  695  (legislation  as  to  liability  for  personal  injuries). 

22See  Guthrie  Bank  v.  Guthrie,  173  TJ.  S.  528;  S  19:  513;  L  43:  796. 
In  this  case,  the  Organic  Act  of  a  certain  Territory  prohibited,  in 
terms,  special  legislation.  The  Supreme  Court — acting  upon  what 
appeared  to  be  the  intent  of  Congress — accepted,  and  followed,  a  de- 
cision of  the  highest  Court  of  the  Territory,  to  the  effect  that  the 
creation  of  a  special  tribunal  to  try  and  enforce  claims  founded  in 
natural  justice,  but  not  legally  binding,  against  local  municipalities, 
was  not  special  legislation  within  the  meaning  of  the  Organic  Act. 

2=0ity  of  Panama,  101  U.  S.  453;  L  25:  1061. 
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and  with  jurisdiction  over  Admiralty  cases  f*  or  it  may  es- 
tablish, within  and  for  such  a  Federal  area,  Courts  having 
jurisdiction  over  controversies  arising  directly  under  the 
Constitution  and  general  laws  of  the  United  States,  and 
grant  to  the  Territory  power  to  establish  other  Courts,  for 
controversies  arising  under  Territorial  laws:  with  corre- 
sponding provision  for  the  appointment,  terms,  and  duties 
of  the  Judges,  clerks  and  law  officers  of,  or  connected  with, 
the  two  classes  of  Courts  -^^  or,  in  general,  leave  particulars 
to  be  provided  for  by  supplemental  local  legislation,^" — 
power  of  such  supplemental  legislation  being  presumptive- 
ly granted,  in  the  absence  of  Congressional  provision  to  the 
contrary." 

It  is  not  competent  to  Congress  to  delegate  to  a  Federal 
area  power  of  regulation  of  Commerce  between  the  States, 
or  between  a  State  and  such  Federal  area.^' 

Such  a  Federal  area  has,  presumptively,  power  of  taxa- 
tion of  a  local  railroad  established  by  Congress  within  the 
area.^" 

§  58.    Implied  Limitation  by  Federal  Policy  of  Law. 

A  Congressional  delegation  of  local  power  is  subject  to 
a  variety  of  qualifications  based  upon  Federal  Policy  of 
Law." 

§  59.  The  Practice  of  Subjection  to  Approval  by  Con- 
gress. 

An  Organic  Act  often  contains  a  provision  that  local 
Acts,  if  disapproved  by  Congress,  "shall  be  null  and  of 

^*City  of  Panama,  cited  above ;  Steamer  Coquitlam  v.  United  States, 
163  U.  S.  346;  S  16:  1117;  L  41:  184. 

"Snow  V.  United  States,  18  Wall.  317;  L  21:  784. 

=«Scully  V.  Squier,  215  U.  S.  144;  S  30:  51;  L  54:  131. 

^'Scully  V.  Squier,  cited  above. 

"'Stoutenburgh  v.  Hemmick,  129  U.  S.  141,  149;  S  9:  256;  L  32: 
637. 

**Murphy  v.  Utter,  cited  above. 

'"Thus,  it  is  violative  of  a  general  Federal  policy  of  Comity,  for 
the  local  authority  of  a  Federal  area  (under  a  delegation  in  general 
terms),  to  provide  in  respect  of  a  class  of  personal  causes  of  action 
arising  within  such  area,  that  suit  can  be  brought  thereon  only  in 
the  Courts  of  the  area,  to  the  exclusion  of  Courts  of  other  Federal 
areas  and  of  State  courts.  Atchison,  T.  &  S.  F.  Ey.  v.  Sowers,  213 
U.  S.  55;  S  29:  397;  L  53:  695. 
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no  efifect" ;  or  that  all  such  Territorial  Acts  shall  be  sub- 
mitted to  Congress,  and,  if  disapproved,  "shall  be  null 
and  of  no  effect."  Even  the  latter  form  of  expression  is 
construed  as  intended  to  invalidate  such  Territorial  legis- 
lation, (if  otherwise  valid) ,  not  ab  initio,  but  only  from  the 
time  of  disapproval.^^ 

§  60.  Congressional  Revocation  of  Delegation  of  Local 
Powers. 

Delegation  of  power  to  (or  to  Federal  officials  in  respect 
of)  a  Federal  area,  is  nothing  but  legislation,  and  partakes 
in  no  degree  of  the  feature  of  grant,  or  contract;  and  it 
may  be  revoked,  in  all  or  in  certain  particulars,  by  Con- 
gress, at  will.^^ 

§  61.    Retroactive  Delegation— Validation. 
Congress  may  retroactively  validate  local  action  incon- 
sistent, when  originally  taken,  with  Federal  law.^^ 

§  62.    Federal  Area  Within  Federal  Area. 

It  has  been  a  common  practice  with  Congress,  in  estab- 
lishing a  specific  Organized  Federal  Area  with  delegated 
powers  of  local  government,  to  except,  within  the  outer 
boundary  lines,  a  certain  portion,  with  a  different  plan  of 
local  government  therefor.^* 

§  63.    Assimilation  to  Statehood  Status. 

The  uniform  policy  of  Congress  has  been  to  put  Federal 
States  of  delegated  local  representative  government,  upon 
the  footing, — as  far  as  it  is  legally  possible,  and  as  far  as  is 
deemed  practicable — of  States  of  the  Union.  This  policy 
may  be  said  to  rest  upon  two  grounds:   first,  regard  for 

"Atchison,  T.  &  S.  F.  Ey.  v.  Sowers,  213  U.  S.  55;  S  29:  397;  L  53; 
695;  Miners'  Bank  v.  Iowa,  12  How.  1;  L  13:  867. 

^^National  Bank  v.  County  of  Yankton,  101  IJ.  S.  129;  L  25:  1046. 
The  annulment  power  of  Congress  extends  to  the  annulment  of  a 
lawful  Territorial  Act  of  Incorporation  of  a  religious  or  charitable 
corporation.  Mormon  Church  v.  United  States,  136  U.  S.  1;  S  10: 
792;  L  34:  478. 

^^National  Bank  v.  County  of  Yankton,  101  U.  S.  129;  L  25:  1046. 

As  to  such  congressional  power,  in  general,  see  §§  333-335. 

3*See  Maricopa,  etc.  E.  E.  v.  Arizona,  156  U.  S.  347;  S  15:391;  L 
39 :  447 ;  (dealing  with  the  situation  of  a  Federal  Indian  Eeservation 
within  the  outer  boundaries  of  an  Organized  Territory). 
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existing  local  usages,  local  requirements,  and  local  wishes; 
second,  training  and  education  for  ultimate  Statehood. 

The  operation  of  this  policy,  in  the  latter  aspect  of  it,  is 
seen  in  the  extreme  smoothness  of  transition  of  a  Federal 
State  to  Statehood.^° 

Congress  follows  the  same  general  policy  in  its  general 
Legislation  operative  in  Federal  States.^^ 

This  policy  is  recognized  and  followed  by  the  Judicial, 
as  well  as  by  the  Legislative  Branch  of  the  General  Gov- 
ernment. The  Federal  Courts  of  general  character  yield 
to  the  local  Judicial  Precedents  of  a  Federal  State  a  def- 
erence closely  corresponding  to  that  yielded  to  State  Judi- 
cial Precedent.^' 

§  64.    Presumption  of  Immunity  of  the  United  States. 

Either  in  express  terms,  or,  more  commonly,  by  implica- 
tion. Congress,  in  delegation  of  power  to  a  Federal  area, 
provides  for  Immunity  of  the  United  States  ( and  of  its  in- 
strumentalities, as  such)  from  local  action.^' 

§  65.    Confluence  of  Direct  and  Delegated  Authority. 
From  what  has  been  said  it  follows  that  there  may  be  a 
confluence  of  Congressional  and  of  Territorial  action.^' 

»=§§  82-88;  680. 

••Thus,  the  exception  of  national  banks  from  privilege  of  resort 
(as  plaintifEs,  or  by  Removal,  as  defendants)  to  (intra-State)  Courts 
of  the  United  States,  by  reason  of  their  Federal  creation,  extends  to 
national  banks  incorporated  in  a  Federal  area,  as  well  as  to  those 
incorporated  in  a  State.  American  Bank  v.  Tappan,  217  U.  S.  600; 
S  30:  69Y;  L  54:  897. 

"§  697. 

s'See  Honolulu  Transit  Co.  v.  Wilder,  211  IJ.  S.  137;  S  29:  44; 
L  53: 121. 

''As,  where  the  validity  of  bonds  of  a  County  of  a  certain  Territory 
rested  in  part  upon  Congressional,  and  in  part  upon  Territorial,  ac- 
tion.    Schuerman  v.  Arizona,  184  U.  S.  342;   S  22:  406;  L  46:  580. 

So,  where  Congress  establishes  Courts  within  a  Territory,  for  con- 
troversies arising  under  the  Constitution  and  the  general  laws  of  the 
United  States,  with  Judges  appointed  by  the  President,  and  provides 
for  the  creation  by  the  Territory,  of  Territorial  Courts,  the  Territory 
may  (subject  to  reversal  of  its  action  by  Congress)  adopt,  (as  its 
Courts,  Judges,  and  clerks  of  Court),  such  national  Courts,  Judges  and 
clerks;  and,  in  such  cases,  such  Courts  sit  in  two  distinct  capacities, 
— national  and  Territorial;  and,  while  they  sit  in  the  former  capacity, 
an  attorney  of  the  United  States,  and  when  they  sit  in  the  latter 
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§  66.    Tenure  of  Judicial  Office. 

The  tenure-of-office  text  of  the  Judiciary  Article  of  the 
Constitution  does  not  apply  to  Courts  of  or  in  Federal 
areas,  but  the  matter  is  left  to  the  discretion  of  Congress.*" 

§  67.  Quasi-Sovereignty:— (a)  in  Exemption  from 
Private  Suit. 

The  self-governing  Federal  States  are,  in  respect  of  Im- 
munity from  private  suit,  given,  by  Congress,  the  status  of 
Sovereign  political  societies.*^ 

§  68.  Quasi-Sovereignty:— (b)  in  Co-ordinateness,  to 
Certain  Intents,  with  the  States  of  the  Union. 

In  certain  broad  fields,  and  to  certain  broad  intents,  the 
Federal  States,  severally — self-governing  and  non-self- 
governing — are  placed  by  Congress  upon  a  footing  of  co- 
ordinateness  with  the  States  of  the  Union,  and  are,  pro 
tanto,  grouped,  with  the  States  of  the  Union,  into  a  conven- 
tional Community  of  Nations,  within  the  contemplation  of 
the  (Federally  Adopted)  general  Law  of  Nations.*^ 

capacity,  an  attorney  of  the  Territory,  may  be  the  proper  prosecuting 
authority.    Snow  v.  United  States,  18  "Wall.  317;  L  21:  784. 

*<> American  Ins.  Co.  v.  Canter,  1  Pet.  511;  L  7:  242;  McAllister 
V.  United  States,  141  U.  S.  174;  S  11:  949;  L  35:  693;  Eeagan  v. 
United  States,  182  U.  S.  419;  S  21 :  842;  L  45 :  1162.  See  Eomeu  v. 
Todd,  206  U.  S.  358;  S  27:  724;  L  51: 1093. 

"§  609.    «||  213-219. 


CHAPTER  XII. 

Intka-State  Ceded  Places: — Eeseeved  Places: — Media- 
tized Areas.^ 

§  69.    Declaratory  Character  of  the  Text  Cited. 

Specific  textual  provision  was  not  essential  to  cession  by 
States  and  acceptance  by  the  United  States.  The  power 
would  have  existed  as  matter  of  Federal  Unwritten  Or- 
ganic law,  without  the  text  in  question.^ 

The  Cession  clause,  therefore,  in  its  general  aspect,  and 
except  in  regard  of  certain  particulars  considered  below, 
was  merely  declaratory  of  Federal  Organic  law  already 
existing  at  the  taking  effect  of  the  Constitution. 

§  70.  The  "Power  *  *  *  of  Exclusive  Legislation":— 
A  Grant  of  Potential  Plenary  Sovereignty, 

The  power  "to  exercise  exclusive  legislation"  is  not  lim- 
ited, in  interpretation,  to  legislation,  but  is  construed  to 
intend  exclusive  (Plenary)  Federal  Sovereignty,  exer- 
cisable through  the  Legislative,  the  Executive,  or  the  Ju- 
dicial Branch.  The  expression  "like  authority"  plainly 
carries  the  expression  into  general  State  cession.^ 

^Const.,  Art.  1,  §  8:— 

The  Congress  shall  have  power 

**********  * 

To  exercise  exclusive  legislation  in  all  cases  whatsoever  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
of  particular  States  and  the  acceptance  of  Congress,  become  the 
seat  of  the  Government  of  the  United  States,  and  to  exercise  like 
authority  over  all  places  purchased  by  the  consent  of  the  legisla- 
ture of  the  State  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dockyards,  and  other  needful  build- 
ings; 
^I.  e.,  under  the  Treaty  power  between  the  United   States  and 
a  State,  existing  prior  to  the  Constitution,  (and  then  exercised  in  the 
State  cessions  to  the  United  States  of  Sovereignty  over  the  Northwest 
Territory),  and  still  continuing.     See  §§  143-149. 

'Western  Un.  Tel.  Co.  v.  Chiles,  214  U.  S.  274;  S  29:  613;  L  53: 
994.  In  this  case,  a  statute  of  Virginia  provided,  for  failure  to  deliver 
a  telegram,  a  pecuniary  penalty,  to  be  recovered  by  the  addressee.  A 
telegram  addressed  to  a  gunner  on  a  war  vessel  lying  in  the  Norfolk 
"Navy  Yard  failed  to  be  delivered.    Held,  that  an  action  (brought  in  a 
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§  71.    Non-Limitative  Particulars. 

The  mention  in  the  text  of  the  particulars  "forts,  maga- 
zines, dock-yards,  and  other  needful  buildings"  does  not 
limit  the  scope  of  the  text  (or  at  least  does  not  limit  the 
Federal  power)  to  those  particulars.  For  example,  post- 
office  sites  are  within  the  scope  of  the  Federal  power.* 

§  72.    "Purchased  by  Consent"  (of  the  State). 

Taken  literally,  this  language  views  the  contemplated 
consent  as  directed  to  the  acquisition  ( or  to  the  acquisition 
and  continuance)  of  title  to  the  land;  literally  taken,  too, 
it  contains  no  idea  of  cession  by  the  State.  In  a  literal 
reading,  therefore,  it  would  mean  that  upon  mere  acquies- 
cence (or  at  most,  affirmative  acquiescence)  of  a  State  in 
the  acquisition  or  the  continuance  of  holding  by  the  United 
States  of  land  within  the  State,  the  Federal  Constitution 
shall  operate  to  vest  in  the  United  States  exclusive  power 
of  legislation  over  the  land.  This  construction,  however, 
would  be  an  impracticable  one.  It  would  call  upon  every 
State,  whenever  the  United  States  owned  or  acquired  land 
within  the  State,  to  consent,  or  to  withhold  consent;  and 
either  (a)  unwillingly  to  set  up  an  objection  (which,  in 
fact,  it  did  not  entertain)  to  such  an  acquirement  or  hold- 
ing, or  (b)  to  lose  its  jurisdiction  over  the  land;  and  it 
would  force  upon  the  United  States  jurisdiction  which 
might  be  a  mere  burden  to  it. 

The  result  of  these  considerations  is :  an  interpretation 
discarding  the  literal  reading,  and  substituting  therefor 
the  reading:  "exclusive  jurisdiction  over  places  within  a 
State  owned  (in  greater  or  less  title)  by  the  United  States, 
over  which  the  State  may  cede  its  jurisdiction  to  the  United 
States." 

An  illustration  of  the  radical  disconnection  between  (a) 
consent  to  the  purchase,  as  purchase,  and  (b)  cession,  is 
presented  in  the  situation  where  a  State,  being  itself  the 
owner  in  fee  of  land  within  its  borders,  sells  and  conveys  it 
to  the  United  States,  by  deed,  for  a  money  consideration, 
and  with  no  mention  of  jurisdiction  in  the  transaction.  In 
such  a  transaction,  the  land  is  certainly  (in  the  words  of 

State  Court  of  Virginia)  for  the  penalty,  would  not  lie,  the  State 
statute  having  no  operation  in  the  Navy  Yard. 
*Battle  V.  United  States,  209  U.  S.  36;  S  28:  422;  L  52:  670. 


70  Principles  of  the  Federal  law. 

the  Constitution)  "purchased  by  consent"  of  the  State j 
but  such  a  transaction  gives  to  the  United  States  nothing 
but  the  title  to  the  land  as  land."  It  is,  in  such  case,  only 
upon  independent  subsequent  cession  that  the  Constitu- 
tional provision  takes  effect.' 

The  term  "purchased"  is  here  used  in  the  technical  sense 
in  which  it  is  employed  in  the  Common  Law  of  land  title. 
Prom  this  view  of  the  term,  it  follows :  that  it  is  imma- 
terial how  or  when  the  title  was  acquired  by  the  United 
States.  The  land  may,  for  example,  have  been  owned  by 
the  United  States  prior  to  the  establishment  of  the  State;' 
or  the  cession  may  precede  the  Federal  acquirement  of 
title." 

Title  may  be  or  may  have  been  acquired  either  from  a 
private  individual,  or  from  the  State  as  owner.' 

The  title  taken  may  be  in  fee;  and,  in  that  case,  with 
full  power  of  alienation  in  fee  ;^°  or  by  lease  ;^^  or,  undoubt- 
edly, in  any  other  form.^' 

§  73.    "Purchased"  as  a  Continuing  Requirement. 

The  idea  of  Federal  ownership  involved  in  the  term  "pur- 
chased," gives  to  that  term  the  requirement  of  continuance 
of  Federal  ownership ;  with  the  result  that  when,  or  in  so 
far  as,  the  Federal  title  ceases,  the  State  cession  of  Sov- 
ereignty ceases  to  operate;  as,  when  a  military  post  is 
abandoned,  and  the  land  is  sold.^' 

"Hamburg- American  Steamship  Co.  v.  Grube,  196  U.  S.  407 ;  S  25 : 
352;  L  49:  529. 

sibid. 

Tort  Leavenworth  E.  E.  v.  Lowe,  114  U.  S.  525,  526;  S  5:  995;  L 
29 :  264;  Ohio  v.  Thomas,  173  U.  S.  276,  280;  S  19 :  453;  L  43 :  699. 

^Fort  Leavenworth  E.  E.  v.  Lowe;  Ohio  v.  Thomas,  both  cited 
above;  Palmer  v.  Barrett,  162  U.  S.  399;  S  16:  837;  L  40:  1015;  Ben- 
son v.  United  States,  146  TJ.  S.  325;  S  13:  60;  L  36:  991;  Hamburg- 
American  Steamship  Co.  v.  Grube,  cited  above. 

'Western  Fn.  Tel.  Co.  v.  Chiles,  214  U.  S.  274;  S  29;  613;  L  53: 
994. 

"See  IJnited  States  v.  Jonas,  19  Wall.  598,  604;  L  22:  177;  United 
States  V.  Hlinois  Centr.  E.  E.,  154  U.  S.  225,  237;  S  14:  1015;  L  38: 
971. 

"Palmer  v.  Barrett,  162  U.  S.  399;  S  16:  837;  L  40:  1015. 

"§§  116-120. 

"United  States  v.  Illinois  Centr.  E.  E.,  154  U.  S.  225,  237;  S  14: 
1015:  L  38:  971;  Palmer  v.  Barrett,  162  U.  S.  399;  S  16:  837;  L  40: 
1015.    See  United  States  v.  Jonas,  19  Wall.  597,  604;    L  22:177. 
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§  74.    Presumed  Acceptance  by  the  United  States. 

The  matter  of  acceptance  by  the  United  States  is  gov- 
erned by  general  principles.  Thus,  formal  acceptance  by 
Congress  is  not  necessary,  but  acceptance  may  be  pre- 
sumed.^* 

§  75.    The  Question  of  Potential  Retrocession. 

The  Constitutional  text  now  in  question  does  not  deal  in 
terms  with  the  question  of  power  (a)  of  the  United  States 
to  cede  back  (or,  in  the  common  expression,  to  "retrocede") 
area  once  State-ceded;  or  (b)  power  of  a  State  to  accept  a 
retrocession.  That  matter,  however,  if  not  covered  by 
implication  from  the  text,  would  seem  to  be  fully  covered, 
by  Federal  Unwritten  Organic  law,  favorably  to  the 
power.^^ 

§  76.  The  Question  of  Remaining  Residence,  in  a 
State,  of  Some  Degree  of  Sovereignty. 

It  is  not  unreasonable  to  view  the  Federal  Sovereignty 
in  a  State-ceded  area  as  being  (in  the  absence  of  afflrma- 
tive  provision  to  the  contrary),  what  we  may  call  an  ease- 
ment, contingent  upon  occupation  by  the  United  States  for 
the  purpose  for  which  the  cession  was  made ;  with  a  corre- 
sponding remnant  of  Sovereignty  in  the  ceding  State.  The 
question  of  such  a  legal  situation  takes  on  some  degree  of 
practical  importance  in  view  of  the  retrocession,  in  fact, 
of  part  of  the  original  District  of  Columbia  to  Virginia. 
The  view  that  the  United  States  could  have  ceded  that  area 
to  a  State  other  than  Virginia,  has  a  certain  harshness; 
and  perhaps  it  is  not  unreasonable  to  assume,  as  existing 
in  a  ceding  State,  such  remnant  of  remaining  Sovereignty 
as  has  been  suggested. 

The  doctrine  seems  to  be  assumed  in  Speer  v.  Colbert,  200  U.  S. 
130;  S  26:  201;  L  50:  403. 

"Fort  Leavenworth  E.  E.  t.  Lowe,  114  U.  S.  525;  S  5:  995;  L  29: 
264;  Chicago,  Eock  Isl.  &  Pac.  Ey.  v.  McGlinn,  114  U.  S.  542;  S  5: 
1005;  L  29:  270,  Benson  v.  United  States,  146  TJ.  S.  325;  S  13:  60; 
L  36:  991. 

^°As  to  a  retrocession,  in  fact,  to  Virginia,  of  a  part  of  the  original 
District  of  Columbia,  see  §  78.  See  also  Ohio  v.  Thomas,  173  U.  S. 
276,  280,  281;  S  19:  453;  L  43:  699. 
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§  77.  The  "Consent  of  the  Legislature." 
In  the  case  of  cessions  other  than  for  the  Seat  of  the 
Government,  the  Constitution  seems  to  go  beyond  the  prin- 
ciples of  Unwritten  Federal  law,  and  to  vest  directly,  in  the 
State  Legislature,  as  matter  of  Federal  Organic  law,  power 
of  cession.  If  this  interpretation  of  the  text  be  the  true 
one,  it  would  not  be  competent  to  a  State,  by  its  Constitu- 
tion, to  limit  the  power  of  its  Legislature  in  this  respect; 
but  State  legislatures  are,  pro  hac  vice,  placed  by  the  Con- 
stitution of  the  United  States  in  the  class^"  of  a  State  officiel 
acting  under  Federal,  not  State,  authority.^' 

§  78.    The  Seat  of  the  Government. 

1.  Pursuant  to  the  Constitutional  provision,  cession  was 
made,  at  an  early  period,  by  Maryland  and  by  Virginia, 
respectively,  of  two  tracts,  aggregating  in  extent  not  ex- 
ceeding ten  miles  square,  opposite  each  other,  on  the  Po- 
tomac River,  and  including  so  much  of  that  river  as  was 
between  the  two  tracts.^* 

The  respective  cessions  operated  to  sever  the  ceded  areas 
from  the  ceding  States ;  to  leave  the  combined  ceded  areas 
an  extra-State  Federal  area,  and  to  terminate  the  State 
domicil  of  the  inhabitants  of  the  ceded  areas,  and  the  State 
citizenship  of  such  as  were  citizens  of  the  ceding  States  ;^' 
and,  as  a  necessary  result,  to  domicil  such  persons  in  the 
Seat  of  Government;  and,  it  would  seem,  to  make  them 
(with  the  exception  of  individuals  not  Constitutionally 
capable  of  Federal  citizenship )  citizens  only  of  the  United 
States;  and  to  continue  the  same  conditions  of  domicil 
and  of  citizenship  for  persons  subsequently  becoming  in- 
habitants of  the  combined  areas.^" 

Subsequently,  Congress  made  retrocession  (as  it  is  usu- 
ally designated)  to  Virginia,  of  the  Virginia  portion.'" 

"§  150. 

^'It  is  under  such  Federal  authority,  e.  g.,  that  State  Legislatures 
acted,  prior  to  the  Seventeenth  Amendment,  in  the  choice  of  Senators 
of  the  United  States. 

^^For  the  history  of  the  cessions,  see  Morris  v.  United  States,  174 
U.  S.  196;  S  19:  649;  L  43:  946. 

"Eeily  v.  Lamar,  2  Or.  344,  356;  L  2:  300. 

""In  re  Massachusetts,  19Y  U.  S.  482;  S  25;  512;  L  49:  845. 

2^See  §  75. 
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Under  a  general  principle,  considered  elsewhere,"  the 
pertinent  local  law  of  those  States  respectively  would,  in 
the  absence  of  specific  provision  to  that  effect,  have  passed, 
and  have  continued,  as  an  incident  of  the  cession.  The 
Acts  of  Congress,  however,  accepting  the  cessions,  respec- 
tively, affirmed  this  principle.^^ 

This  legislation  was,  apparently,  in  that  respect,  merely 
declaratory.^* 

The  Maryland  portion,  therefore,  came  with  the  Mary- 
land law,  and  the  Virginia  portion  with  the  Virginia  law ; 
and  this  diversity  between  the  two  portions  continued.^* 

2.  The  District  of  Columbia  has,  in  the  past,  been,  but  is 
not  now,  self-governing ;  but  is  governed  directly  by  Con- 
gress and  by  the  President,  under  Acts  of  Congress.  In 
many  respects,  however,  it  has  the  features  of  a  State  ;^* 
and  is,  in  general — subject  to  the  qualifications  above  men- 
tioned— on  the  footing  of  the  self-governing  Federal  States ; 
as,  in  actual  (conventional)  co-ordinateness,  to  certain 
broad  intents,  (a)  with  the  Organized  Federal  areas,  and 
(b)  with  the  States  of  the  Union.^' 

3.  The  District  of  Columbia  has,  however,  the  areal  limits 
of  a  city  of  very  considerable  size,  and  the  physical  char- 
acter, in  many  respects,  of  a  large  city;  and  government 
carried  on  for  and  within  it,  is  analogous  to  city  govern- 

22See  §  45.  ^sxjnited  States  v.  Simms,  1  Cr.  253,  256;  L  2:98; 
United  States  v.  Eliason,  16  Pet.  291 ;  L  10 :  968. 

^*Uiiited  States  v.  Simms,  cited  above. 

2=Ex  parte  Watkins,  7  Pet.  568;  L  8:  786;  Deneale  v.  Archer,  8  Pet. 
526;  L  8: 1032;  Stelle  v.  Carroll,  12  Pet.  201;  L  9:  1056;  Ehodes  v. 
Bell,  2  How.  397;  L  11:  314;  Kendall  v.  United  States,  12  Pet.  524, 
620;  L  9:  1181;  Van  Ness  v.  Hyatt,  13  Pet.  294,  298;  L  10:  168. 
Thus,  a  slave,  bought  in  the  Virginia  portion  of  the  District,  and 
brought  for  sale  into  the  Maryland  part,  thereupon  became  free,  by 
operation  of  the  law  of  Maryland,  of  continuing  force.  (Ehodes  v. 
Bell,  cited  above).  For  an  instance  of  Maryland  Criminal  law  still, 
or  recently,  continuing  in  the  District  of  Columbia,  see  Crawford  v. 
United  States,  212  U.  S.  183;  S  29:  260;  L  53:  465. 

So  as  to  a  Statute  of  Limitations.  Metropolitan  E.  E.  v.  District  of 
Columbia,  132  U.  S.  1;  S  10:  19;  L  33:  231. 

^'E.  g.,  a  system  of  local  Courts,  rising  from  the  plane  of  justices' 
Courts,  to  a  Court  of  general  jurisdiction;  a  General  Term  Ap- 
pellate Court;  and  a  Court  of  Appeals;  as  also  its  local  statutory 
Consolidation;  its  system  of  Law  Eeports;  and  the  like. 

"§§  213-219. 
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ment;  and,  in  its  municipal  aspect,  it  is  placed  by  Congress 
upon  the  plane  of  a  municipal  corporation, — its  such  status 
being  represented  in  its  liability,  in  respect  of  matters  of 
municipal  character,  to  private  suit."* 

4.  Except  in  respect  of  certain  fields  of  action  of  gov- 
ernmental machinery,  the  United  States,  as  a  political  so- 
ciety, has  no  situs  in  the  District  of  Columbia,  but  has 
situs  throughout  the  Eealm.^" 

§  79.  Intra-State  Federally  Reserved  Places, 
What  has  been  said  in  the  preceding  sections,  is  applica- 
ble, mutatis  mutandis,  to  the  situation  which  arises  when 
the  United  States  establishes  a  new  State  out  of  Federal 
area,  and  reserves  to  itself  Plenary  Sovereignty  over  an 
area  within  the  outer  geographical  limits  of  the  new  State. 
The  Constitution  makes  no  specific  textual  provision  in 
this  respect.  Congressional  power  of  reservation,  in  such 
case,  may  be  viewed  as  an  Incident  of  the  Congressional 
power  of  creating  new  States;  but  may  be  rested  upon 
broader  grounds,^"  or  (in  the  case  of  an  Indian  Keserva- 
tion)  upon  the  Federal  Paramount  Sovereignty  over  In- 
dian Tribes.^^ 

§  80.    Mediatized  lutra-State  Areas. 

It  is  competent  to  the  United  States :  (a)  to  accept  from 
a  State  a  qualified  cession;  or  (b),  in  creating  a  State,  to 
make  a  qualified  reservation  of  Federal  Sovereignty.  In 
such  case,  a  given  area  in  question  is  Federal  area,  within 
our  use  of  the  term ;  and  the  principles  governing  Federal 

^^Metropolitan  E.  E.  v.  District  of  Columbia,  132  U.  S.  1 :  S  10 :  19 ; 
L  33:  231:  (any  language  of  broader  apparent  scope,  in  the  Opinion, 
is  to  be  read  in  light  of  the  situation  actually  before  the  Court). 

As  to  Immunity,  in  general,  of  a  Federal  State  from  such  suit,  see 
§  609. 

^'As,  in  respect  of  lex  loci  in  the  case  of  a  contract  to  which  the 
United  States  is  a  party.  See  Contracts  of  the  United  States,  §§  408, 
409. 

There  is  no  municipal  corporation  entitled  "Washington"  or  "The 
City  of  Washington"  but  these  terms  respectively  are  loosely  em- 
ployed in  different  senses,  for  local  designation  within  the  District  of 
Columbia. 

^°See  Treaty  Between  the  United  States  and  an  Inchoate  State, 
(§  146). 

siSee  that  head.    See  Worcester  v.  Georgia,  6  Pet.  515;  L  8:  483. 
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areas  in  general  are  applicable  to  it,  subject  to  the  qualifica- 
tion of  the  State  cession  or  of  the  Federal  reservation.'^ 

Such  qualified  Federal  areas  are  very  numerous;  and 
they  differ  widely,  inter  se,  in  extent  and  in  particulars  of 
the  Federal  Sovereignty.  It  will  be  sufficient  to  say,  here, 
that  what  is  said  elsewhere,  in  general  terms,  of  State  area, 
of  State  area  proper,  and  of  Federal  area,  is  applicable, 
distributively,  to  such  qualified  Federal  areas,  to  the  extent 
of  Federal  Sovereignty,  and  of  State  Sovereignty,  respec- 
tively, therein. 

'^Illustration : — 

State  cession  qualified  by  State  retention  of  power  of  taxation  of 
certain  classes  of  corporations  and  of  their  property  physically  within 
the  ceded  area.  Fort  Leavenworth  E.  E.  v.  Lowe,  114  TJ.  S.  525;  S 
5:  995;  L  29:  264;  Chicago,  Eock  Isl.  &  Pac.  Ey.  v.  McGlinn,  114  U. 
S.  542;  S  5:  1005;  L  29:  270.  See  Benson  v.  United  States,  146  U.  S. 
325;  S  13:  60;  L  36:  991;  Choctaw  &  Gulf  E.  E.  v.  Harrison,  235  U. 
S.  292;  S  85:  27;  L  59:  234. 

State  cession  qualified  by  State  retention  of  power  of  service  of 
Civil  and  Criminal  process.    Benson  v.  United  States,  cited  above. 

State  cession  qualified  by  State  retention  of  general  State  legisla- 
tive power  to  an  extent  not  inconsistent  with  the  desired  Federal  use 
and  occupation.  Chicago,  Eock  Isl.  &  Pac.  Ey.  v.  McGlinn,  cited 
above. 

The  potential  elasticity  of  Federal  and  of  State  action  in  this  field 
is  illustrated  in  the  case  of  a  certain  State  cession,  held  construable 
as  inclusive  of  a  certain  portion  of  certain  Navy  Yard  premises,  but 
(as  a  result  of  State  reservation)  held  suspended,  in  operation,  during 
the  pendency  of  a  certain  lease  (or  license)  from  the  United  States 
and  occupation  thereunder,  by  the  lessee  (or  licensee)  for  private 
purposes.    Palmer  v.  Barrett,  162  U.  S.  399;  S  16:  837;  L  40:  1015. 


CHAPTEE  XIII. 

Foreign  Possessions.^ 

§  81.    The  Subject  Generally. 

Area  previously  strictly  Foreign,  may  be  acquired  and 
held  by  the  United  States,  not  as  part  and  parcel  of  the 
United  States,  but  as  a  mere  dependency  or  "Foreign  Pos- 
session" of  the  United  States. 

The  domiciled  inhabitants  of  such  an  area  are  not,  as 
such,  citizens  of  the  United  States  f  and  certain  Judicial 
Procedure  provisions  of  the  Constitution  and  of  Amend- 
ments I — VIII  are  not  operative  in  such  dependencies:' 
this  principle  extending  to  Treaty  Courts  held  by  the 
United  States  in  countries  strictly  Foreign.* 

On  the  other  hand,  such  a  Possession  is  not,  in  strictness, 
Foreign  country,  within  the  contemplation  of  the  Federal 
Organic  law.^ 

^For  matters  not  peculiar  to  Foreign  Possessions,  see  preceding 
Chapters  of  the  Present  Part. 

^Gonzales  v.  Williams,  192  U.  S.  1, 11,  et  seq. ;  S  24 :  lYl ;  L  48 :  317. 

'Dorr  V.  United  States,  195  U.  S.  138;  S  24:  808;  L  49:  128. 

*In  re  Eoss,  140  U.  S.  453;  S  11:  897;  L  35:  581.  (Consular 
Court). 

'The  Constitutional  provision :  "No  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  State",  does  not  apply  to  exportation  to  a 
Foreign  Possession.  Dooley  v.  United  States,  183  U.  S.  151;  S  22: 
62;  L48:  128. 

Eeference  may  be  made  to  certain  Congressional  legislation  as  fol- 
lows: 

Alien-exclusion  legislation  presumptively  does  not  extend  to  such 
domiciled  inhabitants  of  a  Foreign  Possession  as  are  not  citizens  of  a 
Foreign  country.  Gonzales  v.  Williams,  192  U.  S.  1;  S  24;  171;  L 
48;  317. 

The  so-called  "Philippine  Bill  of  Rights"  is  interpreted  like  corre- 
sponding text  of  the  Constitution.  Serra  v.  Mortiga,  204  U.  S.  470; 
S  27:  343,  L  51:  571;  Kepner  v.  United  States,  195  U.  S.  100;  S  24 
797;  L  49:114;  Carino  v.  Insular  Government,  212  U.  S.  449;  S  29 
334;  L  53:  594;  Gavieres  v.  United  States,  220  U.  S.  338;  S  31:  421 
L  55:  489;  Dowdell  v.  United  States,  221  U.  S.  325,  330-331;  S  31 
590 ;  L  55 :  753 ;  Diaz  v.  United  States,  223  U.  S.  442 ;  S  32 :  250 ;  L  56 
500. 
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Ocean  voyages  between  the  United  States  proper  and  a  Foreign 
Possession,  as  coastwise  trade,  within  an  Act  of  Congress:  Huus  v. 
New  York,  etc.  S.  S.  Co.,  182  U.  S.  392;  S  21:  827;  L  45:  1146. 

Foreign  Possession  as  not  a  Foreign  country,  within  the  meaning 
of  certain  tariff  legislation:  DeLima  v.  Bidwell,  182  U.  S.  1;  S  21: 
743 ;  L  45 :  1041.  As  to  Downes  v.  Bidwell,  182  U.  S.  244 ;  S  21 :  770 ; 
L  45 :  1088,  see  §  359,  par.  2. 


CHAPTEE  XIV. 

Transition  to  Statehood  :  Substantive  Law. 

§  82.    The  Question  Generally." 

1.  Upon  the  establishment  of  Statehood  in  and  from  any 
portion  of  Federal  area,  the  Federal  Organic  law  operates 
directly:  (a)  to  repeal  or  to  modify  such  law  existing  im- 
mediately prior  to  Statehood,  as  is  not  consistent  with 
Statehood;  (b)  to  introduce  new  Federal  law  common  to 
the  States  as  such. 

2.  Particulars  of  transition  to  Statehood  are  an  Incident 
of  creation  of  Statehood,  and  are,  as  such — and  from  the 
nature  of  the  case — within  the  power  of  Congress.^ 

3.  Prospective  establishment  of  Statehood  does  not  oper- 
ate to  limit  the  scope  of  the  Federal  Plenary  Sovereignty 
over  a  given  Federal  area;  but  Congress  may  bind  such 
area  by  provisions  of  permanent  character.  In  such  case, 
Statehood,  when  subsequently  established,  comes  into  ex- 
istence, pro  tanto,  cum  onere. 

Thus,  a  reservation  to  Tribal  Indians,  in  a  Treaty  be- 
tween an  Indian  Tribe  and  the  United  States,  of  fishing- 
rights  in  a  river  in  a  Federal  area  (if  contemplated  by  the 
Treaty  as  permanent)  holds  as  against  the  State  authority, 
upon  and  after  the  establishment  of  Statehood  in  the  area.' 

So,  Congress  subjected  Oregon,  during  the  Territorial 
period,  to  concurrent  jurisdiction  of  the  then  Territory  of 
Washington,  over  offences  committed  on  the  Columbia 
Eiver,  (the  boundary  between  the  two  Territories) ;  and, 
subsequently,  in  the  Act  admitting  Oregon  as  a  State 
(Washington  still  being  a  Territory)  effectually  provided 
for  the  continuance  of  the  same  conditions.* 

4.  Transition  to  Statehood  operates,  proprio  vigore,  to 
repeal,  quoad  hoc,  as  to  the  area  in  question,  Acts  of  Con- 

^See  also  §  680  (as  to  Judicial  Procedure). 

^See  later  sections. 

^Winters  v.  United  States,  207  U.  S.  564;  S  28:  207;  L  52:  340. 

*Neilson  v.  Oregon,  212  IT.  S.  315;  S  29:  383;  L  53:  528.  See 
also,  American  Ins.  Co.  v.  Canter,  1  Pet.  611;  L  7:  242;  United 
States  V.  Winans,  198  U.  S.  371;  S  25:   662;  L  49:   1089. 
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gress  resting,  as  to  the  area,  upon  its  character  of  Federal 
area,  and  not  within  the  scope  of  intra-State  Federal  com- 
petency :  as,  an  Act  fixing,  for  the  Federal  area,  local  rail- 
road rates.° 

§  83.  Particulars  of  Conversion  of  Local  Federal  Law 
Into  State  Law. 

We  have  spoken  elsewhere,"  of  the  existence,  in  the  Fed- 
eral areas,  severally,  (a)  of  general,  (b)  of  local,  Federal 
law, — the  line  of  demarcation  following  quite  closely  the 
line  of  division,  in  State  area,  between  State-sanction  law 
find  Federal  law  of  intra-State  operation.  Upon  establish- 
ment of  Statehood  (and  in  the  stages  of  Transition)  the 
substitution  of  a  new  and  a  different  line  of  division  be- 
comes requisite — namely,  the  line  between  (a)  State  law 
(of  State  sanction)  and  (b)  Federal  law  operative  in  the 
State.  Since  there  is  no  change  in  the  inhabitancy,  at 
such  period  of  transition;  and  since  the  local  law  of  the 
pre- Statehood  period  represents,  in  general,  the  wishes  of 
the  inhabitants,  there  is,  in  practice,  no  material  change 
of  law,  but  only  such  new  line  of  demarcation  and  of  char- 
acter. That  is  to  say,  in  practice,  the  aggregate  body  of 
law  prevailing  prior  to  Statehood,  usually  continues  on,  in 
the  main,  but  with  a  division,  now,  into  Federal,  and  State, 
law. 

To  a  certain  extent  it  is  competent  to  Congress,  by  way 
of  incident  to  the  establishment  of  Statehood,  to  deal  with 
the  matter  of  such  new  division ;  and,  to  a  certain  extent, 
Congress  does  deal  with  it.  In  great  measure,  however, 
the  new  division  of  law  is  tacitly  effected  by  the  operation 
of  Common  law  principles  of  adjustment. 

Speaking  broadly,  we  may  say :  that  so  much  of  the  exist- 
ing law  as  is  of  purely  local  operation  (whether  it  be  of  local 
or  .of  general  Federal  character)  becomes  local  State  law; 
while  so  much  as  is  of  general  operation  (a)  disappears 
(as  in  the  case  of  local  law  of  Admiralty  and  Maritime  char- 
acter) ;  or  (b)  (as  in  the  case  of  the  national  bank  or 
Bankruptcy  legislation),  continues  on,  unchanged  in  sub- 

^Oklahoma  v.  Atchison,  T.  &  S.  F.  Ey.,  220  U.  S.  27Y;  S  31:434; 
L  55:  465;  Oklahoma  v.  Chicago,  Eock  Isl.  &  Pac.  Ey.,  220  IJ.  S.  302; 
S31:  442;  L  55:  474. 

"§§  41-53. 
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stance,  but  resting,  now,  not  upon  the  Plenary  (extra- 
State)  Federal  Sovereignty,  but  upon  the  intra-State  Fed- 
eral Sovereignty. 

Since  a  municipal  corporation  of  a  Territory,  and  bonds 
issued  by  such  a  corporation,  are  governmental  instrumen- 
talities of  the  United  States,  outstanding  such  bonds  retain 
their  such  character,  upon  transition  of  the  Territory  to 
Statehood,  and  are  within  the  principle  of  Federal  Im- 
munity from  State  action/ 

The  power  of  Congress  extends  to  all  necessary  adjust- 
ments. Thus,  Congress  may,  in  a  Statehood  Act,  provide 
for  the  transfer  from  the  local  Federal  Courts,  to  State 
Courts  of  the  new  State,  of  such  pending  causes  as  would 
naturally  go  to  State  Courts ;  and  of  other  pending  causes 
to  Courts  of  the  United  States  to  be  established  in  the  new 
State ;  and  this  in  respect  not  only  of  Civil  but  of  Criminal 
causes,*  remitting  to  the  State  Courts,  pending  or  potential 
prosecutions  for  past  violation  of  local  law  of  the  Federal 
area ;  and  to  the  Courts  of  the  United  States  such  prosecu- 
tions for  past  violation  of  general  Federal  law.® 

In  a  variety  of  ways,  such  power  of  Congress  is  defined 
and  limited  by  Federal  Organic  law.  The  operation  of 
such  Organic  law  in  this  field  is  illustrated  in  the  matter  of 
Criminal  Procedure.^" 

§  84.  The  Same  Subject:— The  Case  of  Silence  of  Con- 
gress. 

In  (or  to  the  extent  of)  absence  of  specific  dealing  by 
Congress  with  the  matter,  there  comes  into  operation  a  gen- 
eral principle  of  Unwritten  general  Federal  law :  namely, 
the  principle  of  presumptive  continuance  of  local  law,  upon 
change  of  Sovereignty;  and  such  local  law,  in  so  far  as 
pertinent  to  new  conditions,  continues  in  force. 

Thus,  local  franchises,  whether  of  direct  Congressional, 
or  of  local  grant,  remain  in  force.^^ 

^Farmers'  Bank  v.  Minnesota,  232  U.  S.  516;   S  34:  354;  L  58:  706. 

As  to  the  general  principle  of  such  Federal  Immunity,  see  §§  125- 
234. 

sPickett  V.  United  States,  216  TJ.  S.  456;   S  30:  265;  L  54:   566. 

»§  680.    "Ibid. 

i^Trustees  of  Vincennes  University  v.  Indiana,  14  How.  268 ;  L  14 : 
416;   Eogers  v.  Burlington,  3  Wall.  654;  L  18:   79;   Kansas  Pac.  E. 
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So,  of  mining  appropriations  of  water." 

§  85.    Interpretation  of  Enabling  Acts. 

Enabling  Acts  are  construed  with  a  presumption  in  favor 
of  State  power.  Thus,  an  Enabling  Act  provided  for  the 
disposal  of  certain  public  land  by  the  State  Legislature. 
The  provision  was  interpreted  as  intending:  not  to  make 
the  State  Legislature  a  Federal  instrumentality  pro  hac 
vice,  (and  thereby  independent  of  control  in  the  matter  by 
Organic  law  of  the  State) ,  but  to  leave  it  as  a  State  instru- 
mentality.^^ 

§  86.    Principal  and  Incident. 

In  the  field  now  in  question,  as  elsewhere,  the  Doctrine 
of  Incident,  in  the  Federal  conception  of  it,  operates 
broadly;  and  where  a  principal  thing  (a)  passes,  or  (b) 
does  not  pass,  to  the  State,  its  Incidents  pass,  or  fail  to 
pass,  accordingly,  in  the  absence  of  aflSrmative  provision  to 
the  contrary.  Thus,  if  a  patent  of  land,  in  a  Federal  area, 
is  void,  in  law,  and  public  lands  generally  are  not  affirma- 
tively reserved  to  the  United  States,  the  defect  in  the 
patent  enures  to  the  benefit  of  the  State,  and  not  of  the 
United  States." 

§  87.  Presumption  of  Transfer  of  Sovereignty  up  to 
the  Limit  of  State  Capacity. 

In  absence  of  affirmative  provision  there  is  a  presump- 
tion in  the  establishment  of  Statehood,  in  or  from  Federal 
area,  of  transfer  from  the  United  States  to  the  new  State, 
of  the  whole  Sovereignty,  up  to  the  capacity  of  a  State  in 
respect  of  Sovereignty.  The  presumption  applies,  for  ex- 
ample, to  the  matter  of  Sovereignty  over  the  bed  of  a 
stream ;  over  other  submerged  land ;  and  over  littorals,  as 
such, — where  Federal  areal  Sovereignty  might  have  been 
reserved.^^ 

E.  V.  Atchison,  T.  &  S.  F.,  112  U.  S.  414;  S  5:  208;  L  28:  794;  See 
Oklahoma  v.  Atchison,  T.  &  S.  F.  Ey.,  220  U.  S.  277;  S  31:  434;  L 
55:  465. 

"Bean  t.  Morris,  221  U.  S.  485;   S  31:  703;   L  55:  821. 

i^Haire  v.  Eice,  204  U.  S.  291 ;  S  27 :  281 ;  L  51 :  490. 

"United  States  v.  Chandler-Dunbar  Co.,  209  U.  S.  447;  S  28:  579; 
L  52:881. 

^^TJnited  States  v.  Chandler-Dunbar  Co.,  cited  above. 
6 
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§  88.  Presumption  of  Transfer  of  Title  to  Public 
Lands. 

Presumptively,  in  the  absence  of  affirmative  provision, 
unoccupied  land  of  the  United  States,  in  a  Federal  area, 
passes  to  the  State,  upon  Statehood."  The  presumed  grant 
is  defined,  in  the  absence  of  specific  definition  by  Congress, 
by  pertinent  general  principles  of  the  Common  Law:  (as 
the  Common  Law  doctrine  that  a  grant  of  land  bordering 
lipon  a  stream,  navigable  or  non-navigable,  goes  to  the 
thread  of  the  stream,  and  includes  islands,  or  at  least  such 
as  are  small  and  insignificant) ." 

^'United  States  v.  Chandler-Dunbar  Co.,  cited  above. 
^'United  States  v.   Chandler-Dunbar  Co.,   cited  above;    Moss  v. 
Eamey,  239  U.  S.  538;  S  36: 183;  L  60: 425. 


(BOOK  n.) 


PART  III. 

THE  FEDERAL  SOVEREIGNTY  IN,  AND  IN  RE- 
SPECT OF,  STATE  AREA  PROPER.^ 


^As  to  the  relative  order  of  the  Parts  of  Book  II,  see  Table  of  Con- 
tents, Book  II,  ad  init.,  note. 
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CHAPTER  XV. 

Federal  Law  as  Law  of  the  Land,  In  a  State^  : — Federal 
Law  as  State  Law. 

§  89.  Fusionof  Federal  Law  and  State  Law:— Federal 
Amendment  of  State  Law.- 

From  the  character  of  all  Federal  law,  as  Law  of  the 
Land,  in  State  area,  It  follows :  that  where  the  Federal 
law  deals  with  one  portion  of  some  particular  field  of  ac- 
tion, and  a  State  deals  (consistently  with  the  Federal  law) 
with  another  portion  of  that  field,  the  Federal  law  of  the 
subject,  and  the  State  law  of  the  subject,  fuse  together,  and 
form,  pro  tanto,  a  single,  homogeneous  Law  of  the  Land; 
any  unassimilable  feature  of  State  law  being  nullified.* 

Where  Federal  law  is  nullificatory  of  a  (colorable)  State 
Amendment  of  State  law   (Organic  or  non-Organic),  it 

iConst,  Art.  VI:— 

This  Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;    and  the  judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  Constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding. 
As  to  Treaty  as  Law  of  the  Land,  see  that  head,  (§§  314  et  seq.). 
^The  term  "State  Law"  is  here  used  broadly  to  include  Organic  or 
non-Organic  law,  of  any  class. 

^Thus,  where  a  State  law,  validly  requiring,  in  general,  an  occu- 
pation license,  contained  a  particular  requirement  inconsistent  with 
Federal  law;  and  an  applicant  was  refused  a  license  for  refusing  to 
comply  with  such  particular  requirement;  it  was  held  that  he  was 
not  remitted  to  a  Judicial  remedy  for  obtaining  a  license,  but  was 
entitled  to  proceed  with  the  occupation  without  a  license.  Koyall  v. 
Virginia,  116  U.  S.  5Y2;  S  6:  510;  L  29:  Y35;  Eoyall  v.  Virginia,  121 
U.S.  102;   8  7:826;   L.  30:883. 

So  of  a  State  jury  statute,  valid  in  general,  but  invalid  in  such  part 
of  it  as  undertook  to  exclude  from  jury  service  persons  of  color,  as 
such.  Neal  v.  Delaware,  103  U.  S.  370;  L  26:  567;  Bush  v.  Kentucky, 
107  U.  S.  110;  SI:  625 ;  L  27 :  354. 

So  of  mere  modification,  by  operation  of  Federal  law,  of  State  rail- 
road-rates law,  (Houston  etc.  Ey.  v.  United  States,  234  U.  S.  342),  S 
34:  833;  L  58: 1341;  and  (in  favor  of  Indians)  of  State  Probate  law. 
Truskett  v.   Closser,   236   U.    S.   223;    S    35:385;    L   59:549.     So, 
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operates  to  leave  the  pre-existing  State  law  (Organic  or 
non-Organic)  in  force,  unamended.* 

Federal  law  may  operate  indirectly  to  broaden  the  scope 
or  operation  of  State  law.^ 

The  principles  above  considered  apply  to  Unwritten,  as 
to  Written  State  law.  Thus,  in  a  certain  class  of  action 
in  tort,  for  personal  injuries,  contributory  negligence  of 
the  person  injured  was,  by  State  law,  (under  which  alone 
a  cause  of  action  existed),  a  defence.  Congress  (having 
jurisdiction  over  that  class  of  cases)  left  this  general  prin- 
ciple of  the  State  law  untouched ;  but  altered  the  definition 
of  contributory  negligence.  This  was,  in  efifect,  a  Federal 
Amendment  of  the  State  law;  and  the  State  law  and  the 
Federal  law  fused  into  a  single  body  of  law." 

When  State  Written  law  (Organic  or  non-Organic),  is 
in  general,  consistent  with  Federal  law,  but  contains  a 
qualification  inconsistent  with  Federal  law,  the  Common 
Law  principle  of  rejection  of  a  void  qualification  (where 
such  qualification  is,  upon  Common  Law  principles  separa- 
ble) ,  is  operative,  and  the  State  law  enactment  takes  effect, 
in  general,  but  diminished  by  Federal  law.'' 

riding,  free,  on  an  interstate  train  journey,  in  violation  of  Con- 
gressional legislation,  enters  into,  and  qualifies  the  law  of  tort,  of  a 
State,  and  may  defeat  right  (otherwise  existing,  under  State  law)  of 
recovery  of  damages  for  personal  injury.  Illinois  Centr.  E.  E.  v. 
Messina,  240  U.  S.  395;  S  36:  368;  L  60:  709. 

'Seibert  v.  Lewis,  122  U.  S.  284;  S  Y:  1190;  L  30: 1161;  Eberle  v. 
Michigan,  232  U.  S.  700;  S  34:  464;  L  58 :  803. 

BWabash  E.  E.  v.  Pearce,  192  U.  S.  179;  S  24:231;  L  48:397 
(Federal  Eevenue  Act  operative  indirectly  to  give  a  lien,  under  State 
law,  to  a  carrier  paying  duty). 

«Schlemmer  v.  Buffalo  etc.  Ey.,  205  U.  S.  1;  S  27:  407;  L  51:  681. 

'Thus,  a  State  enactment,  providing  for  admission  of  foreign  cor- 
porations, but  providing  that  they  shall  not  be  subject,  in  the  State, 
to  a  suit  in  a  Court  of  the  United  States,  if  valid  for  admission,  is 
invalid  as  to  the  limitations — ^the  limitation  being  void  as  against 
Federal  policy,  and  thereby  repugnant  to  the  grant.  Barrow  S.  S. 
Co.  V.  Kane,  170  F.  S.  100;  S  18:  526;  L  42:  964.     (See  §  663). 

So,  of  a  separable  void  requirement,  in  a  State  occupation-tax  Act 
otherwise  valid.  Eoyall  v.  Virginia,  116  U.  S.  572;  EoyaU  v.  Vir- 
ginia, 121  U.  S.  102,  both  cited  above. 
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§  90.    No  Judicial  Procedure  Necessary. 

Direct  operation  of  Federal  law,  upon  persons  and 
things,  is  illustrated  in  the  principle  that  one  may  ignore, 
in  pais,  colorable  State  law,  and  colorable  State  action 
thereunder,  and  may  act  in  pais,  accordingly.^ 

§  91.  Higher  and  Lower  Planes  of  State  Law,  Actual 
or  Colorable. 

From  the  standpoint  of  Federal  law  as  Law  of  the  Land, 
there  is  no  generic  difference  as  among  different  planes  of 
State  law,  actual  or  colorable;  but  a  State  Constitution, 
or  an  Amendment  thereto,  is  subject,  like  mere  State  legis- 
lation (of  higher  or  of  lower  plane)  to  the  operation,  above 
considered,  of  Federal  law  as  Law  of  the  Land  within  the 
State.' 

§  92.    Federal  Law  as  State  Law. 

By  reason  of  principles  above  stated,  Federal  law,  opera- 
tive within  a  State,  has  been  characterized  as  being:  not 
merely  (a)  law  within  the  State,  but  (b)  law  of  the  State.^" 

sEoyall  V.  Virginia,  116  U.  S.  572;  S  6:  510;  L  29:  735  (in  which 
a  State  official,  under  color  of  Federally  invalid  State  law,  refused  an 
occupation-tax  license,  and  the  applicant  was  thereupon  entitled  to 
proceed  without  a  license). 

'Dodge  V.  "Woolsey,  18  How.  331;  L  15:401;  Gunn  v.  Barry,  15 
Wall.  610;  L  21:  212;  many  later  cases. 

^""It  must  always  be  borne  in  mind  that  the  Constitution  of  the 
United  States  'and  the  laws  which  shall  be  made  in  pursuance  thereof 
are  'the  supreme  law  of  the  land'  (Const.,  Art.  VI)  and  that  this  law 
is  as  much  a  part  of  the  law  of  each  State,  and  as  binding  upon  its 
authorities  and  people,  as  its  own  local  Constitution  and  laws." 
Farmers'  Bank  v.  Bearing,  91  U.  S.  29,  35;  L  23 :  196. 


CHAPTER  XVI. 

Powers  : — General  View  : — Latency  : — Federal  Inac- 
tion. 

§  93.    "Powers"  as  a  Unity. 

The  Federal  intra-State  Sovereignty — as  it  has  existed 
at  the  various  stages  of  its  development,  prior  to,  and  un- 
der, the  Constitution,  and  as  it  now  exists — has  had,  and 
has  no  precise  counterpart;  but,  in  its  particulars,  has 
been,  and  is,  unique  in  the  field  of  Sovereignty.  As  a  re- 
sult, there  exists,  in  general  political  thought,  no  distinct 
and  precise  conception  of  it,  as  a  whole ;  and  no  single  term 
is  precisely  or  closely  descriptive  of  it;  and  we  therefore 
view  it,  and  speak  of  it,  as  a  collection  of  "powers."  It  is, 
however,  to  be  borne  in  mind,  that  Sovereignty, — complete 
or  qualified — existing  in  any  political  society,  is  a  unit, 
however  imperfect  may  be  our  conception  of  it  and  our 
power  of  summary  expression  of  it  in  speech ;  and  that  the 
aggregate  of  intra-State  Federal  powers  constitutes,  in 
reality,  a  unit.^ 

§  94.  The  Particular  Textual  Provisions:— General 
View. 

For  a  proper  general  view  of  the  particular  textual  pro- 
visions of  the  Constitution,  in  respect  of  powers,  we  may 
view  them  from  a  historical  standpoint.  Thus,  the  specific 
provision  of  Congressional  power  of  Criminal  legislation 
against  counterfeiting,''  represents  merely  the  ease  and  the 
wide  extent  of  counterfeiting  the  notes  issued  by  the  Con- 
tinental Congress,  and  the  consequent  concentration  of 
Federal  attention,  in  1787-9,  upon  that  form,  and  upon  two 
or  three  other  particular  forms,  of  Crime ;  and  is,  as  mat- 
ter of  law,  of  no  specific  operativeness :  as  is  shown  by  the 
great  actual  breadth  of  Congressional  Criminal  legislation 
in  other  fields. 

iLegal  Tender  Cases,  12  Wall.  45Y,  532,  533;  L  20:  28Y. 
«Art.  I,  §  8:— 

To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States. 
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So,  the  provision  in  respect  of  Military  law,'  adds  noth- 
ing, in  legal  effect,  to  the  more  general  War,  Army  and 
Navy  texts:  as  is  shown  by  the  broad  development  (above 
referred  to)  under  those  general  texts,  of  the  Military  Pen- 
sion power,  and  its  Incidents. 

We  cannot,  therefore,  view  the  powers  specifically  and 
textually  allotted,  as  all  of  one  grade,  and  as  so  many  dis- 
tinct and  separate  sources  of  power ;  nor  can  we  view  each 
and  every  one  of  them  as  generically  different  from,  and  as 
superior  in  grade  to,  powers  not  textually  specified. 

§  95.    "Enumerated"  Powers. 

The  Federal  intra-State  Sovereignty  is  sometimes  char- 
acterized as  one  of  "enumerated"  powers.  The  expression 
originated  at  an  early  period,  when  the  view  was  widely 
asserted  that  Federal  powers  were  quite  closely  limited  to 
the  specific  text  of  the  Constitution.  The  expression  has, 
however,  long  been,  and  now  is,  employed  in  a  conventional 
sense,  and  does  not  intend  powers  textually  and  explicitly 
particularized  in  the  Constitution.* 

Indeed,  the  general  textual  provision  of  the  Constitution, 
in  respect  of  powers,''  specifically  excludes  the  theory  of 
detailed  textual  enumeration.' 

§  96.    The  Numerical  Aspect  of  Powers. 

Over  a  considerable  early  period,  the  "powers"  would 
probably  have  been  said,  by  most  persons,  to  be  of  a  very 
limited  number,  readily  specified  (according  to  one's  point 
of  view) ,  and  capable  of  being  counted,  numerically.  Grad- 
ual authoritative  recognition,  however,  of  powers  in  the 
several  fields — Legislative,  Executive,  and  Judicial — has 

'Art.  I,  §8:— 

To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces. 
♦Legal  Tender  Cases,  13  "Wall.  457,  533;  L  20:287:    "non-enumer- 
ated powers",  et  seq. 
^Const.  Art.  I,  §  8  :— 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  Government  of  the  United 
States  or  in  any  Department  or  officer  thereof. 
'As  to  impracticability  of  detailed  enumeration  of  powers,  see  Mc- 
CuUoch  V.  Maryland,  4  Wh.  316,  405,  et  seq.;  L  4:  579;  Legal  Tender 
Cases,  ubi  supra. 
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gone  to  such  an  extent  that  the  conception  of  possible 
numerical  "enumeration"  of  powers  is  tenable  by  no  school 
of  political  thought. 

§  97.   "Powers"  as  Incidents  of  Other  "Powers". 

A  vast  number  of  powers,  now  recognized  as  existing, 
exist — or  are  commonly  viewed  as  existing — by  way  of  In- 
cident to  other  powers. 

For  the  propagation  of  Incident,  an  Incident-power  may 
itself  be  a  principal.  Thus,  the  textually  specified  War 
power,  yields,  as  successive  Incidents,  in  successive  stages : 
the  military-pension  power  j  power  of  protection  of  pen- 
sioners, as  such,  and  of  pension-money,  as  such ;  power  of 
following  pension-money  through  changes  of  form ;  power 
of  conversion,  pro  tanto,  of  State  guardianship  status  into 
Federal  guardianship  status,  with  individual  Federal  duty 
and  liability;  and  with  power  of  Federal  Criminal  pun- 
ishment for  violation  of  such  status.^ 

§  98.  The  Power  of  Definition  and  Delimitation  of  the 
Federal  Sovereignty. 

Upon  any  question  as  to  existence  or  of  definition  or 
delimitation  of  Federal  powers,  power  of  authoritative  de- 
termination rests,  of  necessity,  with  the  Federal  authority. 

§  99,    The  Element  of  Degree, 

The  question  of  existence  or  of  definition  of  Federal 
power,  in  a  particular  field  or  under  particular  circum- 
stances, is  often  matter  of  mere  degree. 

That  is  to  say,  in  a  given  situation  there  may  exist  an 
element  generically  such  as  to  be,  or  to  afford,  a  basis  of 
Federal  Sovereignty;  but  such  element  may  be  so  slight 
as  to  be  offset  by  other  features  of  the  situation,  and  may, 
thereby,  be  inoperative.' 

§  100.    Federallnaction:— Latency. 
It  has  sometimes  been  contended  that  continued  Federal 
inaction,  over  a  considerable  period,  in  a  field  of  potential 

^United  States  v.  Hall,  98  U.  S.  343;  L  25: 180.  As  to  limits  of 
Congressional  power  in  this  field,  see  Mcintosh  v.  Aubrey,  185  U.  S. 
122;  8  22:561;  L  46:  834. 

8As  in  Keller  v.  United  States,  213  U.  S.  138;  S  29:470;  L  53: 
73Y.  Illustrations  of  the  principle  abound  in  a  great  number  of  fields. 
See,  in  particular.  Immunity  of  the  United  States ;  Commerce ;  Quar- 
antine; Inspection. 
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Federal  Sovereignty,  amounts  to  a  waiver  of  it  in  favor  of 
State  or  individual  action  (or  of  a  combination  of  the  two) , 
taken  during  such  period,  involving  material  and  non-rev- 
ocable changes:  as,  in  the  building  of  an  important 
bridge,  under  State  sanction,  over  a  navigable  river.  This 
contention  amounts  to  a  contention  that  the  legal  or  Equit- 
able doctrines  of  Laches  and  Estoppel  run,  by  Unwritten 
Federal  Organic  law,  against  the  United  States,  in  the  field 
of  potential  Sovereignty.  No  such  principle,  however,  ex- 
ists. All  State  action,  and  all  individual  action,  had  dur- 
ing a  period  of  such  Federal  inaction,  are  subject  to  Fed- 
eral exercise,  at  any  time,  of  the  potential  Federal  Sov- 
ereignty.' 

"Gibbons  v.  Ogden,  9  Wh.  1;  L  6:  23;  Bridge  Co.  v.  United  States, 
105  U.  S.  4Y0;  S  10:1071;  L  34:551;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364;  S  27:  367;  L  51:  523;  United  States  v.  Dela- 
ware &  Hudson  Co.,  213  U.  S.  366;  S  29:  527;  L  53:  836;  Mononga- 
hela  Bridge  v.  United  States,  216  U.  S.  177;  S  30:356;  L  54:435; 
Hannibal  Bridge  Co.  t.  United  States,  221  U.  S.  194;  S  31:603;  L 
55:  699;  Grand  Trunk  Ey.  v.  Indiana  E.  E.  Comm.,  221  U.  S.  400; 
S  31:537;  L  55:786;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  605, 
634,  636,  637;  S  32:340;  L  56:570;  Greenleaf  Lumber  Co.  v.  Gar- 
rison, 237  U.  S.  251;  S  35:  551;  L  59:  939. 


CHAPTER  XVII. 

Federal  Powers  as  Accruing  from  State  Action. 

§  101.   The  General  Principle. 

From  the  standpoint  of  Federal  Sovereignty,  there  is  no 
generic  distinction  between  (a)  property,  title,  status,  or 
privilege  existing  by  nature,  or  otherwise,  apart  from  State 
action,  and  (b)  such  matter  created  by  a  State.  When, 
therefore,  such  latter  matter  comes  into  existence.  Sov- 
ereignty over  it  accrues  to  the  United  States  as  over  other 
matter.  In  the  field  of  Commerce,  the  principle  is  of  broad 
application,  as,  in  respect  of  ordinary  highways  laid  out  or 
built  under  State  authority,  and  of  railroads. 

It  is  illustrated  in  the  Congressional  power  of  consti- 
tuting State  highways  as  post-roads,  and  of  dealing  broadly 
with  them,  as  such ;  and,  in  particular,  of  granting  rights, 
in  such  highways,  to  telegraph  corporations,  subject  to 
reasonable  particulars  of  State  regulation  ;^  in  the  Federal 
Bankruptcy  dealings  with  State-created  corporations;  in 
Federal  taxation  of  such  corporations;  and  in  Federal 
creation  of  Criminal  liability  of  such  corporations,  and  in 
a  great  variety  of  other  fields." 

§  102.   Application  to  State-granted  Immunities. 

The  principle  in  question  is  operative  not  merely  upon 
State-granted  property  or  status  ( as,  franchises )  but  also, 
mutatis  mutandis,  to  State-created  qualifications,  excep- 
tions, or  immunities.  That  is  to  say;  qualification,  ex- 
ception, or  immunity,  if  granted  at  all,  by  a  State,  falls 
within  the  Federal  protection  and  within  general  Federal 
principles. 

Thus,  a  certain  State  having  exempted  from  taxation 
products  of  the  soil  of  the  State,  in  the  hands  of  an  im- 
mediate vendee  from  the  grower,  the  exemption  accrued, 
by  operation  of  Federal  law,  to  one  who  had,  in  another 
State,  bought,  immediately  from  the  grower,  products  of 

lEssex  V.  New  England  Telegr.  Co.,  239  TJ.  S.  313;   S  36:102;   L 
60:301. 
'See  Tinder  particular  heads. 
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the  soil  of  the  latter  State,  and  had  brought  them  into  the 
taxing  State  in  the  course  of  intercommerce.^ 

^Darnell  &  Son  v.  Memphis,  208  TJ.  S.  113;  S  28:  247;  L  52:  413: 
(rested  as  to  nullity  of  the  discrimination,  upon  the  Commerce 
clause;  but  requiring,  it  would  seem,  for  its  affirmative  extension  of 
the  exemption  to  the  plaintiff  in  Error,  the  proposition  of  our  text: 
since  mere  conflict  of  the  State  exemption  clause  with  the  Commerce 
clause  would  have  nullified  the  exemption  clause  in  toto,  as  to  all 
products,  and  have  left  the  plaintiff  in  Error  taxable  under  the  gen- 
eral State  tax  provisions) . 


CHAPTER  XVIII. 

Federal  Intea-State  Powbe  Based  Upon  Individual 

Status. 

§  103.    The  General  Principle. 

Where,  and  in  so  far  as,  an  individual  possesses  Federal 
character,  or  status,  he  is  a  subject  of  actual  or  of  potential 
Federal  protection  and  control. 

Specific  applications  of  the  principle  are  considered  in 
succeeding  sections. 

§  104.   Status  of  Federal  Citizenship. 

The  question  of  Federal  protection  of  the  status  of  a  citi- 
zen of  the  United  States,  as  such  citizen,  is  considered  under 
various  specific  heads.^ 

§  105.   Federal  Officials,  as  Such. 

In  respect  of  Federal  Intra-State  power  based  upon  Fed- 
eral official  character,  we  need  only  refer,  for  illustration, 
to  the  Federal  Judicial  power  of  self-protection,  and  of 
protection  of  Executive  officers  acting  in  protection  of 
Federal  Judges,^  and  to  Congressional  power  of  punishing 
interference  with  Federal  supervisory  Election  officers,  in 
State  elections  of  Federal  concern.^ 

§  106.    Federal  Wardship. 

Persons  under  Federal  wardship  of  any  class,  have,  pro 
tanto.  Federal  status,  and  are  within  the  scope  of  Con- 
gressional power,  for  protection :  as,  in  the  case  of  aliens 
vested,  by  a  Treaty,  with  property  rights  within  a  State;* 
of  persons  under  Federal  imprisonment  or  detention  f  and 

^See  Federal  Citizenship  (§§  301-303);  Equal  Protection  of  the 
Laws  (§§  49Y-499).    See,  also,  under  specific  heads,  as.  Voter;   Juror. 

^In  re  Neagle,  135  U.  S.  1;  S  10:  658;  L  34:  55:  (delivery,  by  Fed- 
eral habeas  corpus,  of  a  United  States  Marshal  from  prosecution  in  a 
State  Court,  for  justifiable  homicide  committed  in  the  course  of  pro- 
tection of  a  Federal  Judge). 

sEx  parte  Siebold,  100  U.  S.  371;  L  25:  717.  See  also,  §  730  (Ee- 
moval  of  suits  against  Federal  officials). 

<Hauenstein  v.  Lynham,  100  U.  S.  483 ;  L  25 :  628. 

'Logan  V.  United  States,  144  U.  S.  263;  S  12:617;  L  36:429; 
United  States  v.  Shipp,  214  U.  S.  386;  S  29:637;  L  53:1041;  215 
U.  S.  580;  S  30: 397;  L  54: 337. 
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of  private  individuals  giving  information  to  prosecuting 
law  officers  of  the  United  States." 

§  107.   Status  as  Voter. 

While  a  citizen  of  the  United  States,  being  a  citizen  of  a 
particular  State,  has  not,  merely  by  his  Federal  citizenship, 
a  right  to  be  included  within  the  voter  class  of  the  State,' 
nevertheless,  if  within  the  State  voter  class,  he  is  Federally 
protected  in  respect  of  his  vote,  in  a  field  of  Federal  con- 
cern, as  against  not  only  State,  but  individual,  obstructive 
action.® 

§  108.    Aliens. 

The  status  of  alienage  is  within  Federal  protection  and 
control. 

Thus,  an  alien  whom  the  United  States  permits  to  enter 
and  to  remain  within  the  United  States  proper*  has,  unless 
restricted  by  Federal  law,  a  corresponding  right  in  respect 
of  any  State;  and,  being  within  a  State,  is  a  subject  of 
Federal  protection  as  against  State  action  adverse  to  such 
aliens  as  such." 

The  intra-State  power  of  Congress,^^  over  and  in  respect 
of  aliens,  is  limited,  at  various  points,  by  the  line  of  de- 
limitation, (as  Judicially  ascertained),  in  one  or  in  an- 
other field,  between  Federal,  and  State,  Sovereignty,  in 
State  area  proper. 

Thus, — while  Congress  may  provide  for  deportation  of 
an  alien  within  a  period  as  long  as  three  years  from  the 
date  of  entrance  to  the  country,  the  general  conduct  of  an 
alien  in  a  State,  during  such  period,  is,  as  far  as  Con- 
gressional action  is  concerned,  matter  of  State,  not  of  Fed- 
eral control.^^ 

8Iii  re  Quarles  &  Butler,  158  U.  S.  532 ;   S  15 :  959 ;  L  39 :  1080. 

'§§301-303. 

8Ex  parte  Siebold,  100  IJ.  S.  371;  L  25 :  717;  Ex  parte  Yarborough, 
110  TJ.  S.  651;  S  4: 152;  L  28:  274;  TJnited  States  v.  Mosley,  238  U. 
S.  383;   S  35:904;  L  59:1355. 

*'Troper":  i.  e.,  exclusive  of  Foreign  Possessions  of  the  United 
States. 

"Truax  v.  Eaich,  239  TJ.  S.  33;  S  36:7;  L  60:131.  See,  also, 
under  the  general  head  Aliens  (§§  304,  305). 

^^But  not  necessarily  Federal  power  in  general,  as,  Federal  Treaty 
power. 

^^Thus,  Congress  cannot  punish  the  harboring  within  State  area 
proper,  within  such  period,  of  an  alien,  for  the  pursuit  of  an  occupa- 
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§  109.   Race  or  Color. 

Mere  race  or  color  of  individuals  is  not  matter  of  Fed- 
eral status,  and  in  and  of  itself  involves  no  Federal  intra- 
state power. 

This  principle  is  illustrated  in  the  fields  (1)  of  public 
State  action  and  (2)  of  private  intra-State  action,  respec- 
tively as  follows : — 

(1)  In  the  Field  of  Public  (State)  Action. — Mem- 
bers of  the  African  race,  being  citizens  of  the  United 
States  and  of  a  State,  are  not,  as  a  class,  entitled,  as  matter 
of  Federal  law,  to  the  voting  franchise  within  the  State, 
even  for  elections  of  Federal  concern  ;^^  nor  are  they  en- 
titled to  be  drawn  upon  for  jury  duty  in  the  State  Courts;^* 
and  the  States  severally  have  power  of  classification  of  such 
persons,  in  such  fields  of  private  character  as  are  otherwise 
within  State  power :  as,  in  classification  of  passengers  in 
intrastate  transit,  by  race  or  color.^" 

(2)  In  the  Field  of  Private  Intra-State  Action. — 
It  is  not  within  the  power  of  Congress  to  punish  purely 
private  acts  of  violence,  within  a  State,  merely  on  the 
ground  that  they  are  directed  against  persons  of  the  Af- 
rican race,  as  such  ;^*  or  to  forbid  classification,  by  common 
carriers,  of  passengers,  in  intrastate  transit,  by  race  or 
color.^^ 

§  110.   Incidental  Status. 

An  individual  possessing  no  Federal  status  of  his  own, 
may  have  such  status  by  way  of  Incident  to  Federal  status 
of  another  individual :  as,  formerly,  in  the  case  of  a  slave 
owned  by  an  alien  under  the  laws  of  the  alien's  domicil." 

tion  wrongful  per  se,  and  Criminal  by  the  law  of  the  State.  Keller  v. 
United  States,  213  U.  S.  138;  S  29:470;  L  53:737  (three  Justices 
dissenting). 

i'§§  101-103.    !*§§  497-499. 

As  to  suprastate  transit,  see  §  182. 

"§§  last  cited. 

"United  States  v.  Cruikshank,  92  U.  S.  542;  L  23:  588;  Hodges  v. 
United  States,  203  U.  S.  1 ;  S  27 :  6 ;  L  51 :  65. 

"Civil  Eights  Cases,  109  U.  S.  3;    S  3: 18;  L  27:  835. 

A-S  to  suprastate  transit,  see  §  182. 

i*The  Antelope,  10  Wh.  66;  L  6:  268  (a  case,  in  one  aspect  of  it,  of 
Federal  Judicial  restoration  of  slaves  to  nonresident  alien  owners). 


CHAPTEE  XIX. 

Federal  Property  as  a  Basis  of  Federal  Intra-Statb 

Sovereignty. 

§  111.   The  General  Doctrine, 

Where,  or  to  the  extent  that,  the  United  States  has  title 
in,  possession  of,  or  direct  concern  with,  a  res,  real  or  chat- 
tel, it  has,  as  an  incident  thereof.  Sovereignty  to  the  extent 
of  action  necessary  and  convenient  for  the  maintenance 
and  protection,  and  for  the  furtherance,  of  its  such  inter- 
ests.^ 

§  112.  Distinction  between,  and  Confluence  of,  (a) 
Property  Right,  as  Such,  and  (b)  Sovereignty  Based  upon 
Property. 

In  respect  of  such  intra-State  Federal  property,  the 
United  States  holds  two  distinct  positions:  (a)  that  of 
property  owner,  as  such,  on  the  footing  of  property  owners 
in  general;  (b)  that  of  a  dominant  Sovereign,  with  right, 
as  such,  of  control  and  protection  of  its  property.^ 

Acting  from  the  standpoint  merely  of  the  former  of  these 
positions,  the  United  States  may,  like  any  other  owner,  in- 
voke, and  avail  itself  of,  the  provisions  of  State  law :  as,  in 
the  prevention  of  trespass ;  the  removal  of  fences  or  other 
physical  structures,  violative  of  State  law  f  or  in  suit  in 
trespass*  or  for  Injunction.'' 

Acting,  on  the  other  hand,  (partly  or  exclusively)  from 
the  standpoint  of  the  second  position,  (that  of  dominant 
Sovereign),  the  United  States  may  itself  legislate  in  re- 
spect of  its  intra-State  property :  as,  for  example,  in  the 
way  of  regulation  of  fencing.  ° 

^Camfield  v.  United  States,  167  F.  S.  518;  S  17:  864;  L  42:260; 
other  cases,  generally,  cited  in  this  Chapter. 

^Camfield  v.  United  States,  167  U.  S.  518,  524;  S  17:864;  L  42: 
260;  *  *  *  "the  Government  has,  with  respect  to"  *  *  * 

'Oamfield  v.  United  States,  cited  ahove. 

*Cotton  V.  United  States,  11  How.  229 ;  L  13 :  675. 

"Light  T.  United  States,  220  U.  S.  523;  S  31:485;  L  55:  570. 

*Cainfield  v.  United  States,  cited  ahove ;  United  States  v.  Grimaud, 
220  U.  S.  506;  S  31:480;  L  55:563;  Light  v.  United  States,  cited 
ahove. 
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The  two  positions  above  distinguished,  are,  of  course, 
capable  of  confluence.  That  is  to  say,  in  respect  of  its  such 
property,  the  United  States  may  stand  in  part,  or  to  a  cer- 
tain extent,  upon  its  rights  as  an  ordinary  proprietor;  and, 
in  part,  or  to  a  certain  extent,  upon  its  power  as  dominant 
Sovereign.^ 

§  113,   Transition  from  Federal  Title. 

When  (as  in  the  ordinary  case  of  public  land-grant  to 
individuals),  intra-State  property  once  owned  by  the 
United  States  has  passed  completely  out  of  Federal  title, 
and  is  no  longer  of  Federal  concern,  it  ceases,  as  property, 
te  be  a  basis  of  Federal  Sovereignty.  It  is  then,  for  ex- 
ample, subject  to  State  law  of  Laches  or  Estoppel.' 

§  114.    State  Action  in  Furtherance  of  Federal  Title. 
In  the  field  now  in  question,  as  in  other  fields,  a  State 
may  act  in  furtherance  of  Federal  title.^ 

§  115.   Real  or  Chattel  Property. 

Our  illustrations  stated  above  have  been  drawn  from 
real  property.  There  is,  however,  of  course,  no  distinction 
in  principle  between  real  and  chattel  estate ;  and  what  is 
said  of  real  property  is  applicable,  mutatis  mutandis,  to 
Federal  chattel  property,  lying  or  existing  within  the 
limits  of  a  State:  as,  public  vessels;  munitions  of  war; 
and  the  chattel  implements  of  the  postal  and  other  serv- 


'Cases  cited  above. 

sMoran  v.  Hqrsky,  178  TJ.  S.  205;  S  20:856;  L  44:1038;  Pitts- 
burgh Iron  Co.  V.  Cleveland  Iron  Min'g  Co.,  178  U.  S.  270;  S  20:  931; 
L  44: 1065.    See  §  684,  |  5. 

^As,  in  ejecting  mere  intruders,  from  land  of  the  United  States. 
Marshall  Dental  Co.  v.  Iowa,  226  TJ.  S.  460;  S  33 :  168;  L  57:  300. 

^°As  to  Federal  Contract,  from  the  standpoint  of  Federal  intra- 
state Sovereignty,  see  Contracts  of  the  United  States,  (§§  408,  409). 


OHAPTEE  XX. 

Fedeeal  Power  of  Purchase  and  Holding  of  Land  ok 
Other  Property  In  a  State  : — Power  of  Disposal.^ 

§  116.   Land:— The  General  Principle. 

By  way  of  Incident  to  more  specific  powers,  the  United 
States  may,  in  the  discretion  of  Congress,  purchase  and 
hold  within  a  State,  land,  or  any  interest  or  estate  in  land.' 

§  117.  Illustration  of  Common  Law  Character  of  the 
Power. 

Illustration  of  the  Common  Law  character  of  the  power 
may  be  seen  in  various  applications  to  it  of  Common  Law 
principles,  as  follows : — 

The  United  States,  if  it  sets  up  title  to  a  certain  tract  of 
land,  may,  by  compromise,  accept  part  of  the  tract  and 
yield  its  claim  to  the  remainder;  and,  in  such  case,  all  the 
pertinent  rules  of  general  law  are  operative,  as :  the  rule 
that  the  compromise  is  final,  and  that  the  validity  of  the 
title  taken  is  not  destroyed  by  the  absence  of  valid  title  of 
the  United  States  to  any  part.^ 

The  United  States,  upon  laying  a  direct  tax  upon  land 
within  a  State,  may  sell  for  taxes,  and  may  buy  in  the  land, 
at  the  tax  sale,*  and  with  the  same  effect  as  in  the  case  of 
a  purchase  by  the  United  States  for  an  actual  specified 
Federal  use,  as,  for  a  fort.  Land  so  acquired  is,  for  ex- 
ample, exempt,  in  the  ownership  of  the  United  States,  from 
State  taxation." 

The  United  States  may,  to  secure  a  debt  due  to  it,  take 
a  mortgage  of  land  within  a  State.' 

^In  this  Chapter,  the  terms  "land"  and  "purchase"  are  employed  in 
the  technical  Common  Law  sense. 

^See  below. 

»St.  Louis  Y.  United  States,  92  TJ.  S.  462;  L  23:  Y31. 

*De  TreviUe  v.  Smalls,  98  F.  S.  517;  L  25: 174;  United  States  v. 
Lawton,  110  U.  S.  146;  S  3:545;  L  28:100;  Van  Brocklin  v. 
Tennessee,  117  U.  S.  151;  S  6:  670;  L  29:  845. 

BCase  last  above  cited;   §§  125-134. 

«Neilson  v.  Lagow,  12  How.  98;  L  13:909;  Van  Brocklin  v. 
Tennessee,  cited  above. 
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If  land  purchased  by  the  United  States  is,  at  the  time, 
subject  to  a  mortgage,  the  United  States  takes  cum  onere, 
on  the  footing  of  a  private  purchaser,  and  with  the  same 
(but  with  no  greater)  right  of  redemption,  in  matter  of 
Substantive  right/ 

The  United  States  may  acquire  a  special  property,  by  the 
imposition  of  a  lien.  In  providing  for  Federal  liens.  Con- 
gress is  free  to  order  the  particulars  as  it  will ;  and  all  per- 
sons are  bound  to  know  the  Federal  provisions,  and  the 
facts  which  may  bring  or  may  have  brought  such  provisions 
into  operation.  Thus,  a  Eevenue  lien,  even  without  phys- 
ical seizure,  and  with  no  publicity,  takes  precedence  of  an 
incumbrance  arising,  under  State  law,  after  the  inception 
of  the  lien.' 

The  United  States  is  free  to  take  land  within  a  State, 
under  Eminent  Domain.' 

§  118.    State  Co-operation. 

A  State  may  co-operate  with  the  United  States,  in  the 
Federal  acquisition  (or  retention),  or  the  Federal  holding, 
of  land  in  State  area :  as,  by  general  Eminent  Domain  ma- 
chinery and  Procedure,  available  to  the  United  States,^"  or 
by  a  specific  taking,  at  the  request  of,  and  for  the  benefit 
of  the  United  States." 

§  119.  Federal  Potential  Independence  of  State  Re- 
quirements:—Federal  Voluntary  Yielding. 

1.  Federal  independence  of  State  law,  in  the  general 
field  in  question,  is  illustrated  in  Federal  freedom  from  the 
operation  of  a  State  requirement  of  registration  of  liens.^^ 

'United  States  v.  Insley,  130  U.  S.  263;  S  9:  485;  L  32:  968. 

^United  States  v.  Snyder,  149  U.  S.  210;  S  13:846;  L  37:705; 
Blacklock  v.  United  States,  208  U.  S.  75;   S  28:  228;  L  52:  396. 

"Cases  cited  below.    See  Eminent  Domain. 

lOHarris  v.  Elliott,  10  Pet.  25;  L  9:333;  United  States  v.  Jones, 
109  U.  S.  513;   S  3:  346;  L  27: 1015. 

"Kohl  V.  United  States,  91  U.  S.  367;  L  23:  449. 

(Green  Bay  Co.  v.  Patten  Co.,  172  U.  S.  58;  S  19:97;  L  43:364 
and  173  U.  S.  179 ;  S  19 :  316 ;  L  43 :  658,  simply  interprets  certain 
specific  dealings  between  the  United  States  and  a  certain  State  to  the 
effect  that  water-power  incidentally  created,  in  the  course  of  improve- 
ment of  a  certain  navigable  river,  became  property  of  the  United 
States,  and,  as  such,  was  within  its  disposal). 

■^^As,  in  the  case  of  a  Federal  statutory  Internal  Eevenue  lien  upon 
land  of  a  distiller  or  the  like.    United  States  v.  Snyder,  14!9  U.  S. 
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2.  Where,  however,  or  in  so  far  as,  Congress  has  made 
no  affirmative  provision,  express  or  implied,  in  this  field, 
there  is  a  certain  degree  of  implied  -Federal  concession  in 
favor  of  the  State  law ;  and  Federal  Executive  officials  can, 
presumptively,  in  such  situation,  take  non-statutory  title 
to  the  United  States,  only  in  accordance  with  the  forms 
prescribed  by  State  law.^' 

§  120.  The  Question  of  Devise  or  Legacy  to  the  United 
States. 

As  we  have  seen,  there  exists,  or  arises  ( at  the  option  of 
the  United  States)  a  direct  relation  between  an  owner  of 
intrastate  property  and  the  United  States,  by  virtue  of 
which  the  United  States  may,  with  entire  independence  of 
State  action  or  of  State  policy,  of  form  or  of  substance, 
acquire  such  property,  either  by  con(^emnation  or  through 
voluntary  sale.  This  proposition  may  perhaps  be  deemed 
to  point  to  the  conclusion  that  intra-State  capacity  of  de- 
vise or  of  bequest  to  the  United  States  may  be  created  by 
Congress,  either  (a)  generally,  or  (b)  to  the  extent  to 
which,  by  State  law,  capacity  of  devise  or  bequest  in  favor 
of  others  than  the  United  States  exists.  There  seems  to 
be  nothing  in  the  character  of  the  Federal  intra-State  Sov- 
ereignty that  would  render  the  United  States  incapable  of 
accepting  a  devise  or  legacy.^* 

Federal  power,  however,  (if  it  exists)  in  this  field,  has 
not  been  exercised  by  Congress.  The  result  is,  that  the 
United  States,  in  the  matter  of  intra-State  devise  or  be- 
quest to  it,  stands  (assuming  Federal  power  to  exist)  in 
the  attitude  last  above  dealt  with ;  that  is  to  say :  it  elects 
to  take  or  not  to  take,  as  devisee  or  legatee,  according  as 
the  State  law  does  or  does  not  empower  a  testator  to  make 
the  United  States  a  devisee  or  legatee. 

Where,  for  example,  a  State  statute,  creating  a  capacity 

210;  S  13:  846;  L  37:  705;  Blacklock  v.  United  States,  208  U.  S.  75; 
S  28:228;   L  52:396. 

"United  States  v.  Crosby,  7  Cr.  115;  L  3:287  (ineffectuality  of  a 
deed  of  conveyance  to  the  United  States,  without  a  seal,  of  land  lying 
in  a  State, — the  general  law  of  the  State  requiring  a  seal). 

"United  States  v.  Perkins,  163  U.  S.  625;   S  16: 1073;  L  41:  287. 


102  Principles  of  the  Federal  law. 

of  devise  or  legacy,"  limited  the  testator's  capacity,  in  re- 
spect of  corporate  beneficiaries,  to  corporations  of  the 
State,  (or  in  other  words,  made  corporations  not  of  local 
creation,  incompetent  as  devisees  or  legatees),  a  devise  or 
bequest  to  the  United  States  was  held  void.^° 

The  same  situation  (of  Federal  election  to  stand,  in  the 
matter  of  devise  or  legacy,  as  an  ordinary  purchaser  under 
State  law)  is  presented  when  a  State  makes  a  legacy-tax 
provision  an  inherent  feature  and  limitation  of  the  power 
of  bequest,  (and  in  legal  effect  defines  a  legacy  as  the  net 
fund  after  subtraction  of  the  amount  of  the  tax) ;  and  when 
the  United  States,  (Congress  not  having  acted  in  this 
field),  is  made  a  legatee,  and  presents  itself  as  such.  In 
such  case,  the  United  States  takes  the  legacy  as  defined  by 
State  law, — that  is,  the  face  amount  less  the  tax  amount. 
In  such  case,  there  is  no  taxing  of  the  United  States ;  but 
only  a  definition — binding  on  all  who  claim  under  the  State- 
granted  legacy  privilege-^of  the  privilege.^^ 

The  decisions  above  cited  are  inherently  capable  of  rest- 
ing upon  the  theory  of  Congressional  voluntary  submis- 
sion (by  inaction)  to  State  law  and  State  policy,^'  and  are 
consistent  with  the  view  of  power  in  Congress  to  deal 

^^It  is  familiar  law  that  such  power  is  the  creature  of  affirmative 
law,  and  exists  only  at  the  wiU  and  by  affirmative  provision  of  a  Sov- 
ereignty in  question.    See  §  454,  ^  2. 

"United  States  v.  Fox,  94  U.  S.  315;  L  24:192.  The  United 
States,  in  contending  (as  plaintifE  in  error)  for  the  validity  of  the 
devise,  was,  of  course,  under  the  necessity  of  asserting  the  validity  of 
the  State  statute,  in  its  general  aspect ;  for  the  power  of  testamentary 
disposition  is  not  a  natural  right,  but  exists,  where  and  in  so  far  as  it 
exists,  only  by  statute ;  and  if  the  State  statute  in  question  was  void, 
in  toto,  there  would  be  no  devisee  or  legatee.  The  contention  of  the 
United  States,  therefore,  was  (necessarily  and  actually)  that  the 
statutory  limitation  to  corporations  of  the  State,  was,  in  so  far,  at 
least,  as  it  bore  upon  the  United  States,  void,  as  an  unlawful  dis- 
crimination. It  was,  however,  held  a  valid  limitation  as  against  the 
United  States. 

^'United  States  v.  Perkins,  cited  above. 

A  State  succession-tax  law,  dealing  with  a  specific  legacy  (to  a 
private  individual)  of  United  States  bonds,  may  be  valid,  as  a  (lim- 
itative) definition  of  the  legacy  privilege  and  of  the  actual  (net)  leg- 
acy.   Plummerv.  Coler,  1Y8U.  S.  115;  S  20:  829;  L  44:  998. 

^8 As  in  the  situation  presented  in  §  119,  ^  2. 
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broadly  and  fully,  in  favor  of  the  United  States,  with  devise 
and  legacy. 

§  121.    Disposal  of  Property. 

What  has  been  said  of  purchase  and  holding,  by  the 
United  States,  of  land  within  a  State,  is  applicable,  mutatis 
mutandis,  to  sale  and  conveyance  by  the  United  States, 
of  such  land.^' 

Where,  or  in  so  far  as,  Congress  has  made  no  specific  pro- 
vision, there  is  a  presumption  of  intent  of  yielding  to  the 
general  provisions  of  State  law  in  mode  and  particulars  of 
land  transfer ;  as,  the  State  law  of  Interpretation  of  deeds ; 
of  effect  of  laches ;  of  rights  of  innocent  purchasers."" 

^'Thus,  where,  in  establishing  Statehood  within  and  from  a  Federal 
area,  the  United  States  reserved,  in  title,  a  certain  parcel  of  land, 
and  occupied  it  (as  it  had  theretofore  occupied  it)  as  a  military  post, 
it  was  competent  to  the  United  States,  after  establishment  of  State- 
hood, to  plat  the  land  into  streets  and  lots,  and  so  sell  it.  United 
States  V.  lUinois  Centr.  E.  E.,  154  U.  S.  225;  S  14: 1015;  L  38:  9Y1. 

^"United  States  v.  Illinois  Centr.  E.  E.,  154  U.  S.  225,  cited  above; 
Hardin  v.  Shedd,  190  U.  S.  508;  S  23:685;  L  4Y:1156;  United 
States  V.  Stinson,  197  U.  S.  200;  S  25:  426;  L  49:  Y24;  Whitaker  v. 
McBride,  197  U.  S.  510;  S  25:  530;  L  49:  857;  Joy  v.  St.  Louis,  201 
U.  S.  332;   S  26:478;   L  50:  776. 


CHAPTEE  XXI. 

Federal  Exclxjsivbness,   Inherent  or  Potential: — 
Grades  op  Exclusiveness  : — General  Principles.^ 

§  122.   Three  Grades  of  Exclusiveness. 
Federal  intra-State  Exclusiveness  of  power  is  of  three 
grades,  as  follows  :■ — 

( 1 )  In  certain  fields,  such  Exclusiveness  is  rigidly  fixed 
by  the  Federal  Organic  law,  and  is  absolute,  and  not  cap- 
able of  waiver  or  diminution  by  Congress. 

( 2 )  In  certain  other  fields,  Federal  Exclusiveness  exists, 
in  the  absence  of  Congressional  action,  but  is  capable  of 
waiver  or  relaxation,  to  a  greater  or  to  a  less  degree,  by 
Congress.^ 

(3)  In  certain  other  fields,  the  Federal  Organic  law  does 
not,  proprio  vigore,  establish  actual  Federal  Exclusiveness, 
of  either  of  the  two  classes  above  considered,  but  creates 
merely  potential  Federal  Exclusiveness,  in  the  discretion 
of  Congress:  as,  in  the  fields  of  Bankruptcy;  Pilotage; 
Standards  of  Weights  and  Measures ;  and  ( within  certain 
limits)  of  control  and  improvement  of  navigable  streams.' 

§  123.  The  Matter  of  Definition  of  These  Grades,  Re- 
spectively. 

The  definition  of  these  grades,  respectively,  of  Federal 
Exclusiveness,  is,  of  course,  matter  of  exclusive  Federal 
competency.  In  respect  of  the  third  class  of  Exclusiveness, 
(above  referred  to),  definition  in  a  particular  instance,  is 
often  a  matter  of  Interpretation  of  Acts  of  Congress, — the 
main  principles  of  such  Interpretation  being:  (a)  that 
entry  by  Congress  into  a  particular  field  presumptively  ex- 

^As  to  Federal  Exclusiveness  as  particularly  presented  in  Judicial 
Procedure,  see  under  that  general  head,  and  under  specific  Procedure 
heads. 

^As,  in  the  so-called  Wilson  and  Webb  Acts,  in  their  dealing  with 
Bupra-State  Commerce  (§  405). 

^For  a  statement  of  the  matter  in  question,  see  Southern  Ry.  v. 
Eeid,  222  U.  S.  424;  S  32: 140;  L  56:  257. 
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eludes  State  action  and  State  law  therefrom  ;*  (b)  that  the 
presumption  is  not  conclusive  f  and  ( c )  that  the  presump- 
tion yields  perhaps  most  readily  in  the  case  of  State  action 
in  furtherance  of,  or  in  supplementation  of,  Federal  law." 

§  124.  Modes  of  Assumption,  by  Congress,  of  Federal 
Such  Exclusiveness. 

Since  the  matter  of  Federal  Exclusiveness  of  the  third 
plane  is  mere  matter  of  Congressional  policy,  the  mode  of 
expression  of  such  policy  is  immaterial.' 

*In  re  Loney,  134  U.  S.  372;  S  10:  384;  L  33:  949  (when  Congress 
has  provided  for  affidavits  before  a  State  Notary  Public,  in  Congres- 
sional election  contests,  the  State  has  no  power  of  punishment  of  per- 
jury committed  in  such  an  affidavit) ;  Easton  v.  Iowa,  188  U.  S.  220; 
S  23:288;  L  47:452  (State  incapacity  of  punishment  of  receiving 
deposits  as  an  officer  of  a  national  bank,  with  knowledge  of  insolvent 
conditions);  Erie  K.  K.  v.  New  York,  233  U.  S.  671;  S  34:756;  L 
58:1149  (State  incapacity  in  respect  of  hours  of  labor  of  railroad 
employees,  in  view  of  the  Congressional  legislation  in  that  field). 

"Crossman  v.  Lurman,  192  U.  S.  189;  S  24:234;  L  48:401  (Con- 
gressional Pure  Food  legislation  as  not  excluding  State  power  of  char- 
acter not  inconsistent  with  the  Federal  law). 

See  under  Commerce;  Quarantine;  Inspection  Laws,  and  other 
general  heads. 

8New  York  v.  Dibble,  21  How.  366;  L  16:149  (State  legislation 
providing  for  summary  process  of  ejectment  of  intruders  upon  In- 
dian lands  within  the  State,  such  lands  being  protected  also  by  Fed- 
eral law).  See  also  Marshall  Dental  Co.  v.  Iowa,  226  U.  S.  460;  S  33 : 
168;  L  57:  300;  Houston  v.  Moore,  5  Wh.  1;  L  5: 19;  Fox.  v.  Ohio, 
5  How.  410;  L  12:  213;  Moore  v.  Illinois,  14  How.  13;  L  14:  306. 

See  §  175. 

'Thus,  where  an  Act  of  Congress  is,  by  its  terms,  not  to  take  imme- 
diate direct  effect,  it  may  take  immediate  indirect  effect,  to  the  re- 
sult above  mentioned,  as  a  Congressional  declaration  of  Public  Pol- 
icy.   Erie  E.  E.  v.  New  York.  233  U.  S.  671;   S  34:  756;  L  58: 1149. 


CHAPTER  XXII. 

Federal  Unwritten  Organic  Law  of  Federal  Immunity 
FROM  State  Action. 

§  125.  General  View. 

Of  the  numerous  features  of  the  Federal  Unwritten  Or- 
ganic law  resting  upon  the  Doctrine  of  Incident,  one  of  the 
most  fundamental  is  presented  in  the  proposition :  that  in 
the  field  of  its  specific  powers,  the  United  States  possesses 
complete  Immunity,  actual  or  potential,  from  State  action 
tending  to  limitation  of  full  or  free  action  of  the  United 
States.  It  is  proposed  in  this  present  chapter  to  present 
certain  illustrations  and  peculiarly  important  examples  of 
operation  of  this  principle. 

§  126.  Federal  Immunity  from  State  Condemnation 
Procedure. 

Property  within  State,  owned  by  the  United  States,  is  not 
subject  to  State  taking  under  Eminent  Domain  procedure. 
A  State  municipal  corporation  cannot,  for  example,  lay  out 
a  street  over  Federally-owned  land.^ 

§  127.  Federal  Immunity  in  Respect  of  Federal  Officers. 

It  is  within  the  scope  of  the  Federal  Sovereignty  to  ex- 
clude the  States  severally  from  jurisdiction  over  Federal  of- 
ficers acting  as  such.^ 

The  mere  fact,  however,  that  an  employee  of  the  United 
States  is  adversely  affected  by  a  State  classification,  does 
not  defeat  a  discrimination,  otherwise  just.* 

§  128.  Federal  Immimity  Based  upon  Federal  Tax- 
ation. 

State  taxation  tending  to  limit  or  to  interfere  with  Fed- 
eral taxation  is  thereby,  and  to  that  extent,  void.  Thus, 
when  the  United  States,  by  way  of  occupation-excise,  re- 
quires a  license-fee  from  dealers  in  intoxicating  liquors,  a 
State  law  requiring  publication,  State-filing,  and  posting, 

^United  States  v.  Chicago,  7  How.  185 ;  L  12 :  660. 
^Ohio  V.  Thomas,  1Y3  U.  S.  276;   S  19 :  453;  L  43 :  699.    See  §  130. 
'Martin  v.  Pittsburg  etc.  E.  E.,  203  U.  S.  284;    S  27:100;    L 
51:184. 
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of  the  Federal  license ;  an  affidavit  of  such  publication,  and 
a  fee  to  a  State  official  in  respect  thereof,  is  void.* 

§  129.  Federal  Immunity  from  State  Law,  Generally. 

What  has  been  said  of  certain  specific  fields  of  Federal 
Immunity,  is  applicable,  mutatis  mutandis,  to  Immunity 
from  State  law  in  general.  Illustration  of  this  proposition 
may  be  given  as  follows : 

(a)  A  State  Statute  of  Limitations  is  (unless  by  Federal 
consent)  not  operative  as  against  the  United  States.  If, 
therefore  the  United  States  becomes  the  purchaser  of  ne- 
gotiable paper,  against  which  a  State  Statute  of  Limita- 
tions is,  at  the  time,  running,  the  Statute  ceases  to  run.® 

(b)  State  procedure  cannot  limit  the  right  to,  or  the 
mode  of,  challenge,  in  a  Federal  court,  of  Jurisdiction." 

(c)  A  State  statute  forbidding  action  at  law  against  an 
executor  or  administrator  appointed  within  the  State,  is  of 
no  operation  in  a  court  of  the  United  States.^ 

(d)  A  State  Statute  of  Limitations  cannot  limit  enforce- 
ment of  a  liability  of  shareholders  in  a  national  bank.' 

(e)  A  State  requirement  of  registration  of  liens,  as  a 
condition  of  validity,  has  no  operation  upon  liens  accruing 
to  the  United  States  under  Federal  law.  A  Federal  statu- 
tory Internal  Eevenue  lien,  for  example,  takes  and  holds 
effect,  without  compliance  with  the  terms  of  a  State  general 
lien  record  statute.® 

(f )  A  Federal  grant  (out  of  land  of  the  United  States) 
of  a  railroad  right  of  way — essential  to  compliance  with  a 
Federal  franchise  and  with  a  Federal  duty — is  not  subject 
to  the  State  law  of  Adverse  Possession." 

^Flaherty  v.  Hanson,  215  U.  S.  515;   S  30: 1Y9;  L  54:  307. 

=United  States  v.  Nashville  etc.  Ey.,  118  F.  S.  120;  S  6:1006; 
L30:81. 

A  difierent  question  -would  arise  in  the  case  of  land  where  the  run- 
ning of  the  period  of  limitation  had,  under  State  law,  entered  into  the 
title  as  substance.  See  Eemedy  as  Eight,  (§  500,  par.  2) ;  Statutes  of 
Limitation,  (§  643). 

^Southern  Pac.  Co.  v.  Denton,  146  U.  S.  202;  S  13: 44;  L  36: 942; 
Ohio  V.  Thomas,  1Y3  U.  S.  2Y6 ;  S  19 :  453 ;  L  43 :  699. 

'Suydam  v.  Broadnax,  14  Pet.  67;  L  10:  357. 

»Eankin  v.  Barton,  199  TJ.  S.  228;  S  26: 29;  L  50: 163. 

'United  States  v.  Snyder,  149  U.  S.  210;  S  13 :  846;  L  37: 705. 

"Northern  Pac.  Ey.  v.  Townsend,  190  U.  S.  267;  S  23:  671;  L  47: 
1044 ;  Northern  Pac.  Ey.  v.  Ely,  197  U.  S.  1,  5 ;  S  25 :  302 ;  L  49 :  639. 
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(g)  State  Judicial  attachment  process  is  not  competent 
to  reach  a  fund  in  the  hands  of  a  United  States  marshal,  as 
such." 

( h )  In  the  absence  of  Federal  concession,  a  State  cannot 
exercise  habeas  corpus  jurisdiction  over  one  held  under 
color  of  Federal  authority." 

(i)  Mere  Federal  origin  of  property  does  not  exempt  it 
from  the  usual  burdens  of  property  in  general.  Thus,  pri- 
vately held  United  States  bonds  are  liable  to  seizure  upon 
execution,  or  to  other  action  in  rem,  as  against  the  owner." 

Federal  concession,  in  this  field,  has  been  carried  so  far 
as  to  leave  subject  to  material-men's  lien,  under  State  stat- 
ute, a  vessel  being  built  by  contract  for  the  United  States." 

( j )  Federally  created  corporations  are  left  open  to  State 
regulation,  within  reasonable  limits." 

(k)  The  rule  De  Minimis  is  applied,  in  Federal  actual 
practice." 

§  130,  Federal  Immunity  from  State  Taxation  of  Fed- 
eral Property. 

Property  owned,  in  whole  or  in  part,  by  the  United  States 
is,  pro  tanto,  exempt  from  taxation  under  State  authority, 
unless  by  Federal  concession  and  consent.^^ 

The  principle  applies  not  only  to  property  held  by  the 
United  States  for  direct  governmental  use  (as,  a  post-oflce 

"Buchanan  v.  Alexander,  4  How.  20;   L  11:  85Y. 

"Tarble's  Case,  13  Wall.  397;  L  20:  597. 

^^Scottish  Union  etc.  Insurance  Co.  v.  Bowland,  196  U.  S.  611;  S 
25:345;  L  49:  619. 

As  to  inoperativeness,  as  against  the  United  States,  of  a  State  In- 
solvency discharge,  see  United  States  v.  Wilson,  8  Wh.  253 ;  L  5 :  610. 

"United  States  v.  Ansonia  Brass  Co.,  218  U.  S.  452 ;  S  31 :  49 ;  L 
54 :  1007 :  (in  this  case  the  element  was  present  that  the  United  States 
was  secured  by  a  bond). 

"Eeagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362;  S  14: 1047; 
L  38:1014;  Reagan  v.  Mercantile  Trust  Co.,  154  U.  S.  413;  S  14: 
1060;  L  38:1028:  (cases  of  State  Railroad  Commission's  authority 
over  Federally-incorporated  railroads). 

i^United  States  v.  Kirby,  7  Wall.  482;  L  19:278;  temporary  de- 
tention of  the  mail,  caused  by  State  arrest  of  a  mail  carrier,  on  a 
charge  of  felony,  not  within  an  Act  of  Congress  penalizing  obstruction 
of  the  mails. 

"Van  Brocklin  v.  Tennessee,  117  U.  S.  151;  S  6:  670;  L  29:  845: 
(a  case  of  land  bought  in  by  the  United  States  at  a  Federal  tax  sale 
and  held  by  the  United  States  under  the  title  thus  acquired) . 
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site  and  building),  or  property  held  by  the  United  States 
merely  as  a  fund  (as,  in  the  case  of  public  lands  of  the 
United  States  in  State  area  proper),"  but  also  to  property 
held  by  law  by  the  United  States  as  trustee  under  an  active 
trust." 

Such  Federal  Immunity  is  matter  of  Substantive  law,  not 
matter  of  Legislative  or  Executive  Procedure.  That  is  to 
say,  it  is  not  merely  an  exemption  of  the  United  States 
from  State  Procedure,  as,  of  levy  and  sale ;  but  an  exemp- 
tion of  the  property  itself,  as  res,  even  from  assessment  dur- 
ing, or  as  of,  the  period  of  Federal  ownership :  so  that  an  as- 
sessment, regular  in  form,  but  made  during  or  as  of,  a 
period  of  Federal  ownership,  is  a  mere  nullity,  and  is  not 
capable  of  enforcement  against  the  property  after  termi- 
nation of  the  Federal  ownership.^" 

Where  the  United  States  is  owner  only  of  an  undivided 
part  of  a  res,  or  only  of  part  of  the  full  legal  title,  the  ex- 
emption of  its  part  from  State  taxation  does  not  extend  to 
other  parts  (of  the  res  or  of  the  full  title),  but  such  other 
parts  are  subject  to  State  taxation.  Thus,  a  State  may  tax 
spirits  in  a  United  States  bonded  warehouse,  to  the  extent 
of  the  general  owner's  interest  as  delimited  by  the  special 
property  of  the  United  States." 

So,  where  the  United  States,  being  owner  of  a  parcel  of 
real  estate  within  a  State,  sold  and  conveyed  it  to  a  private 
purchaser,  on  condition  subsequent  that  a  dry-dock,  to  be 
built  (and  in  fact  ultimately  built)  by  the  purchaser,  should 
be  open  to  free  use  by  the  United  States ;  with  provision 
for  reverter  to  the  United  States  in  case  of  non-maintenance 
of  the  dry-dock ;  the  State  was  competent  to  tax  the  private 

"Eailway  v.  Prescott,  16  Wall.  603;  L  21:373;  Eailway  v.  Mc- 
Shane,  22  Wall.  444;  L  22:747;  Tucker  v.  Fergueon,  22  Wall.  527; 
L  22:  805;  Colorado  Co.  v.  Commissioners,  95  U.  S.  259;  L  24:495; 
Sargent  v.  Herrick,  221  TJ.  S.  404';  S  31 :  574;  L  55 :  787. 

"United  States  v.  Eickert,  188  IJ.  S.  432;  S  23:478;  L  47:532 
(Indian  lands). 

^"Sargent  v.  Herrick,  221  U.  S.  404;  S  31:574;  L  55:787;  Van 
Brocklin  v.  Tennessee,  cited  above. 

"Carstairsv.  Cochran,  193  U.S..  10;  8  24:318;  L  48:  596;  Thomp- 
son V.  Kentucky,  209  U.  S.  340;  S  28:533;  L  52:822;  Hannis  Dis- 
tilling Co.  V.  Baltimore,  216  U.  S.  285;  S  30:  326;  L  54:  842;  Taney 
v.  Penn  Bank,  232  U.  S.  174;  S  34:  288;  L  58:  558. 
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owner's  interest :  namely,  the  fee-simple  subject  to  the  con- 
dition subsequent.^^ 

So,  where,  under  the  Federal  public-land  laws,  full  Equi- 
table title  has  vested  in  a  private  individual,  but  a  patent 
has  not  actually  issued,  and  the  United  States  has  the  legal 
title,  but  only  as  dry  trustee,  the  private  Equitable  title  is 
subject  to  State  taxation.^^ 

§  131.  The  Same  Immunity  in  Respect  of  Federal  In- 
strumentalities in  General. 

Federal  instrumentalities,  in  general,  are  exempt  (unless 
by  Federal  consent)  from  the  State  taxing  power.  This 
principle  has  been  applied  to  bonds  or  notes  of  the  United 
States  f  *  to  bonds  of  a  municipal  corporation,  issued  under 
Territorial  authority  prior  to  Statehood;^"  to  a  bank  in- 
corporated by  the  United  States  as  a  feature  of  the  Federal 
fiscal  machinery  f°  to  salaried  Federal  officers  and  their 
emoluments ;"  to  business  of  the  United  States,  conducted 

"Baltimore  Shipbuilding  Co.  v.  Baltimore,  195  TJ.  S.  375;  S  25: 
50;  L  49:  242. 

=3Hussman  v.  Durham,  165  U.  S.  144;  S  17:253;  L  41:664:  (af- 
firming Carroll  v.  Safford,  3  How.  441 ;  L  11 :  671  and  Witherspoon 
V.  Duncan,  4  Wall.  210 ;  L  18 :  339) .  See  Northern  Pac.  Ey.  v.  Myers, 
172  U.  S.  589 ;  S  19 :  276 ;  L  43 :  564.    See  §  134. 

So,  as  to  natural  incidents  of  such  taxation;  as,  a  requirement  of 
furnishing  lists  of  shareholders,  and  other  important  data.  Waite  v. 
Dowley,  94  U.  S.  527;  L  24: 181. 

Mere  consent  by  Congress  to  the  erection  of  a  bridge  over  a  navi- 
gable stream  does  not  exempt  from  State  taxation.  St.  Joseph  etc. 
R.  E.  V.  Steele,  167  TJ.  S.  659 ;  S  17 :  925 ;  L  42 :  315 ;  Keokuk  Bridge 
Co.  V.  Illinois,  175  U.  S.  626;   S  20:205;   L  44:299. 

2*"Weston  V.  Charleston,  2  Pet.  449 ;  L  7 :  481 ;  other  cases,  cited 
immediately  below. 

The  principle  applies  to  such  bonds  constituting  part  of  a  fund  (as, 
the  capital  of  a  bank)  otherwise  State-taxable.  Bank  of  Commerce 
V.  New  York,  2  Bl.  620;  L  17:  541;  Bank  Tax  Case,  2  Wall.  200;  L 
17:  793;  Society  for  Savings  v.  Ooite,  6  Wall.  594;  L  18:  897;  Provi- 
dent Institution  v.  Massachusetts,  6  Wall.  611 ;  L  18 :  907 ;  Banks  v. 
Mayor,  7  Wall.  16;  L  19:57;  Bank  v.  Supervisors,  7  Wall.  26;  L 
19:  60;  Home  Sav'gs  Bank  vi  Des  Moines,  205  U.  S.  503;  S  27:  571; 
L  51 :  901. 

^^Farmers  Bank  v.  Minnesota,  232  U.  S.  516;  S  34:  354;  L  58:  706. 

28M'Culloch  V.  Maryland,  4  Wh.  316;  L  4:  579;  Osborn  v.  Bank  of 
the  United  States,  9  Wh.  738 ;  L  6 :  204.  See,  however,  now,  National 
Banks. 

"Dobbins  v.  Erie  County,  16  Pot.  435;  L  10: 1022. 
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through  a  private  corporation;^*  and  to  property  of  a 
private  corporation  acting  as  a  Federal  instrumentality  in 
respect  of  property  of  Indian  Tribes.  ^' 

§  132.  The  Practical  Demarcation  in  Federal  Tax  Im- 
munity. 

In  various  fields,  the  Federal  title  or  interest  proceeds 
with  gradual  lessening,  from  (a)  outright  Federal  owner- 
ship or  broad  Federal  concern,  at  one  extreme,  to  (b)  prac- 
tical insignificance,  at  the  other  extreme.  In  such  a  situ- 
ation, no  line  of  demarcation  between  presence  or  absence 
of  dominant  Federal  title  or  concern  can  be  drawn  in  ab- 
stract terms,  nor  is  it  possible  to  fix  such  a  line  approxi- 
mately by  Judicial  decisions :  for  the  reason  that  Congress 
has  always  been  conservative  in  this  field,  and  has  seldom, 
if  ever,  attempted  to  exercise  the  Federal  Immunity  to  its 
limits ;  so  that  the  most  that  can  be  done,  in  respect  of  the 
debateable  ground,  is  to  present  illustrations  of  the  view 
taken  by  the  Federal  Judiciary  of  the  proper  practical  line. 
Illustrations  may  be  given  as  follows : 

The  mere  fact  of  existence  of  contractual  relations,  for 
carrier  service,  between  a  railroad  and  the  United  States, 
does  not,  in  and  of  itself,  and  in  the  absence  of  specific 
action  of  Congress,  afford  Immunity  as  against  State  tax- 
ation.'" 

A  subject-matter  immune  from  State  taxation  cannot  be 
taxed  indirectly,  by  taxation  of  some  feature  or  incident  of 
it." 

Federal  tax-Immunity  does  not  forbid  enforcement  upon 
United  States  bonds,  privately  owned,  of  a  tax  assessed 
upon  other  property,  not  Federally  exempt." 

"Williams  v.  TaUadega,  226  U.  S.  404;  S  33: 116;  L  57:  275;  Tele- 
graph Co.  T.  Texas,  105  U.  S.  460;  L  26:1067  (void  State  taxation 
including  Government  telegraphing). 

State  taxation  of  national  banks  is  by  express  Congressional  con- 
cession. See  Hepburn  v.  School  Directors,  33  Wall.  480;  L  23: 112; 
Commercial  Bank  v.  Chambers,  182  TJ.  S.  556 ;   S  21 :  863 ;  L  45 :  1227. 

^''Indian  Oil  Co.  v.  Oklahoma,  240  TJ.  S.  522;  S  36:  453;  L  60:  779. 

^oThomson  v.  Pacific  E.  E.,  9  Wall.  579;  L  19:792.  So  of  surety 
corporations.  Fidelity  &  Deposit  Co.  v.  Pennsylvania,  240  U.  S.  319 ; 
S  36:298;  L  60:664. 

'^Indian  Oil  Co.  v.  Oklahoma,  340  U.  S.  522;  S  36:  453;  L  60:  779. 

^^Scottish  TJnion  etc.  Insurance  Co.  v.  Bowland,  196  TJ.  S.  611;  S 
25:345;  L  49:  619. 
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§  133.  The  Same  Subject  Continued:— Limitation,  pro 
Tanto,  upon  Enforcement  of  a  Valid  State  Tax. 

When  a  State  effectually  taxes  a  private  part  interest  in 
property  partly  owned  by  the  United  States,  the  State 
power  of  enforcement  of  the  tax  may  be  limited,  by  general 
principles  of  Immunity  of  the  United  States,  from  State 
disturbance  of  the  possession  of  the  United  States,  and  must 
be  dealt  with  from  the  standpoint  of  those  principles,  and 
not  from  the  standpoint  of  Taxation.  The  difficulty,  in  such 
case,  is  not  one  of  substance,  but  of  Procedure. 

Thus,  a  State,  competent  to  tax  a  telegraph  company, 
cannot,  for  remedy,  interfere  with  the  operation  of  a  line 
in  which  the  United  States  has  a  direct  concern." 

So,  State  tax  authorities  cannot  proceed  forcibly  to 
levy  upon  property  (lawfully  State-taxed)  in  the  posses- 
sion of  a  Federal  Court,  through  its  Eeceiver." 

§  134.  Property  of  Mere  Federal  Establishment,  or 
Creation. 

Whatever  may  be  the  power  of  Congress  in  respect  of 
property  which  (or,  the  title  to  which)  is  created  by  or 
originates  in  Federal  law,  the  presumption  is  that  such 
property  or  title  is  open  to  State  taxation :  as,  in  the  case 
of  the  plant  of  a  Federally  incorporated  railroad,'"  or  a 
Federally-granted  mining-right." 

A  State  may  tax  Equitable  land  title  derived  from  the 
United  States  prior  to  grant  of  legal  title,"  but  not  mere 
prospective  such  Equitable  title." 

''Western  Un.  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530;  S  8:  961; 
L  31:Y90  (a  case  of  acceptance  by  the  Telegraph  Co.  of  the  Eev. 
Stats.  §  5263). 

'*In  re  Tyler,  149  U.  S.  164;   S  13:  785;  L  37:  689. 

"^Railroad  v.  Peniston,  18  Wall.  5;   L  21:787. 

'^Forbes  v.  Gracey,  94  IT.  S.  762;  L  24:313;  Elder  v.  Wood,  208 
U.  S.  226;  S  28:  263;  L  52:  464. 

Where  a  Government  check,  drawn  on  the  United  States  Treasury, 
and  good  for  four  months,  was  held  over  a  considerable  period,  it  was 
State-taxable,  as  money  in  hand.  Hibemia  Sav'gs  Soc'y  v.  San 
Francisco,  200  U.  S.  310;   S  26:  265;  L  50:  495. 

"Carroll  v.  Safford,  3  How.  441 ;  L  11 :  671 ;  Witherspoon  v.  Dun- 
can, 4  Wall.  210;  L  18:339;  Hussman  v.  Durham,  165  U.  S.  144; 
S  17:253;  L  41:664. 

'sEailway  v.  Prescott,  16  Wall.  603;  L  21:373;  Eailway  v.  Mc- 
Shane,  22  Wall.  444;   L  22:747;   Tucker  v.  Ferguson,  22  Wall.  527; 
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The  Federal  Bankruptcy  Acts  have,  by  implication,  left 
open  to  State  taxation,  property  held  by  trustees  in  Bank- 
ruptcy." 

L  22:805;  Colorado  Co.  v.  Commissioners,  95  U.  S.  259;  L  24:495; 
Wisconsin  Centr.  E.  E.  v.  Price  County,  133  U.  S.  496;  S  10:341; 
L.  33:68Y. 

"Swarts  V.  Hammer,  194  TJ.  S.  441;   S  24:  695;  L  48: 1060. 


CHAPTEE  XXIII. 

Analogous  State  Immunity,  Within  Ceetain  Limits, 
Fkom  Federal  Action. 

§  135.   The  General  Principle. 

In  analogy  to  the  doctrine,  above  considered,  of  Federal 
Immunity  from  State  action,  there  exists  the  Federal  doc- 
trine (limitatively  deflnitory  of  the  Federal  intra-State 
Sovereignty)  of  Immunity,  in  general,  of  a  State,  in  its 
governmental  functions  and  instrumentalities,  from  Fed- 
eral action. 

The  doctrine  is  illustrated  in  the  view  that  the  salary  of 
a  State  Judge  is  not  Federally  taxable  f-  or  a  bond  required 
by  a  State  from  a  private  individual,  as  a  condition  to  the 
issue  to  him  of  an  occupation  license;'  or  ra,ilroad  bonds 
taken  and  held  by  a  municipal  corporation  in  return  for 
municipal  credit  given  to  the  railroad;'  or,  (apart  from 
possible  operation,  now,  to  the  contrary,  of  the  Sixteenth 
Amendment),  income  from  State  municipal  bonds.* 

§  136.    Limitative  Definition  of  the  Principle. 

The  mere  element  of  State  affirmative  action,  in  a  given 
field  of  property  (as,  by  granting  a  corporate  franchise) 
does  not  extend  to  that  property  the  Immunity  of  the  State. 
Thus,  if  a  bank  be  incorporated  by  a  State,  its  notes  (bank- 
bills)  are  not  exempt  from  Federal  taxation." 

So  of  interest  paid  (or  payable  and  about  to  be  paid) 
by  State-created  corporations  upon  their  bonded  indebted- 
ness.* 

lOoUector  v.  Day,  11  Wall.  113,  122  et  seq.;  L  20: 122. 

"Ambrosini  v.  United  States,  187  U.  S.  1 ;  S  23 : 1 ;  L  47 :  49. 

'United  States  v.  Eailroad,  17  Wall.  322;  L  21 :  597. 

*Pollock  V.  larmers'  Loan  and  Trust  Co.,  157  U.  S.  429;  S  15:  673; 
L  39 :  759 ;  and  (on  re-hearing)  158  U.  S.  601 ;  S  15 :  912 ;  L  39 :  1108. 

The  decisions  above  cited  are  respectively  capable,  in  strictness,  of 
resting  upon  an  interpretation  (of  the  Acts  of  Congress  in  question) 
adverse  by  Comity,  to  Congressional  intent  to  include  State  salaries, 
income,  and  the  like. 

eVeazie  Bank  v.  Fenno,  8  Wall.  533;   L  19:  482. 

^Eailroad  v.  Collector,  100  U.  S.  595 ;  L  25 :  647. 
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So,  the  United  States  may  take,  by  Eminent  Domain, 
land  taken  and  held  under  Eminent  Domain  franchise 
granted  by  a  State/ 

^Monongahela  Nav.  Co.  v.  United  States,  148  IJ.  S.  312;  S  13:  622; 
L  3Y:463;  United  States  v.  Gettysburg  Ey.,  160  U.  S.  668;  S  16: 
427;  L  40:576. 


CHAPTER  XXIV. 

State  Citizenship. 

§  137.    The  Fourteenth  Amendment. 

By  the  Fourteenth  Amendment,  a  citizen  of  the  United 
States,  domiciled  within  a  State,  is,  by  force  of  his  Federal 
citizenship,  a  citizen  of  the  State. 

Any  citizen  of  the  United  States  may,  at  his  pleasure, 
establish  a  domicil  within  any  State,^  and  thereby  become 
a  citizen  of  the  State. 

§  138,   Other  Federal  Law,  Actual  or  Potential. 

The  United  States  has,  in  addition,  broad  discretionary 
powers,  operative — directly  or  indirectly — upon  the  matter 
of  State  citizenship.  For  example,  the  United  States,  may 
by  Treaty,  with  a  Foreign  Power,  or  with  an  Indian  Tribe, 
deal  directly  with  the  matter  of  State  citizenship  of  aliens 
or  of  Tribal  Indians,  either  in  an  affirmative  or  in  a  nega- 
tive manner.  The  United  States  may,  in  respect  of  aliens, 
act,  by  way  of  refusal  of  admission,  or  by  way  of  deporta- 
tion after  admission,  with  the  incidental  result  of  preven- 
tion or  annulment  of  State  citizenship. 

§  139.    Aliens  Not  Capable  of  State  Citizenship. 

An  alien  may  have  a  domicil  within  a  State;  and  cer- 
tain States,  in  practice,  admit  domiciled  aliens  to  the  voting 
franchise.^ 

Alienage  would  seem,  however,  to  be  inconsistent  with 
State  citizenship.' 

^Assumed  in  Pope  v.  Williams,  193  IT.  S.  621;  S  24:753;  L  48: 
817.  As  to  length  of  residence  for  registration  and  voting,  see  case 
cited;  and  Privileges  and  Immunities  (§§  293,  294). 

2See  §  306. 

'Thus,  for  the  purposes  of  the  Federal  Original  intra-State  Judicial 
Jurisdiction,  an  individual  is  either  a  citizen  of  a  State,  or  an  alien ; 
and  dual  capacity  is  not  recognized. 
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The  States  as  Nations  Inter  Sb  : — Inter-Treaty  Power  : 
— Equality  : — Immunity. 

§  140.   Treaty. 

Inter-State  Treaty  power  originated  in  and  by  the  Decla- 
ration of  Independence,  and  has  continued  to  the  present 
day.^ 

The  Constitution — following  the  Articles  of  Confedera- 
tion— requires  Congressional  consent.^ 

Consent  of  Congress  may  be  given  in  any  form  that  ex- 
presses the  legislative  intent :  as,  by  action  of  Congress  In 
creating  a  State  out  of  area  of  an  existing  State,  pursuant 
to  conditions  fixed  by  the  original  State  in  its  Act  of  Con- 
sent, and  recognized  in  the  Constitution  of  the  new  State.' 

Specific  consent  may  include  implied  prospective  consent 
to  further  Treaty,  of  incidental  character.* 

§  141.    Definition  of  Equality  among  the  States. 

The  proposition  of  Equality  as  among  the  States,  as  of 
a  particular  period,  past  or  present,  is  subject  to  certain 
definitory  qualifications.  Illustration  may  be  presented 
as  follows : — 

(1)  Prior  to  the  Thirteenth  Amendment,  most  of  the 
States  were  comi)etent,  while  certain  others  were  not  com- 
petent,* to  maintain  the  institution  of  slavery. 

(2)  The  State  of  Kentucky  came  into  existence  as  a 

^As  to  the  scope  of  the  power,  prior  to  the  Constitution,  see  Declara- 
tion of  Independence,  §  13,  T  2. 

"Const.,  Art.  I,  §  10:— 

No  State  shall,  without  the  consent  of  Congress,  *  *  *  enter 
into  any  agreement  or  compact  with  another  State. 

'Green  t.  Biddle,  8  Wh.  1 ;  L  5 :  54Y ;  Virginia  v.  West  Virginia, 
206  U.  S.  290;  S  27:732;  L  51: 1068. 

*North  Carolina  v.  Tennessee,  235  U.  S.  1 ;   S  35 :  8 ;  L  59 :  9Y. 

"Ordinance  of  1787  (see  Appendix)  as  to  Free  and  Slave  future 
State  area;  Missouri  Compromise;  proceedings  of  admission  of 
Texas  (inhihition  of  Slavery  in  such  new  States  as  should  be  formed 
out  of  Texas,  North  of  the  Missouri  Compromise  h'ne). 

117 


118  Principles  of  the  Federal  Law. 

State  with  limitations  of  the  ordinary  State  Sovereignty 
over  land  title." 

(3)  One  certain  State  is  under  exceptional  limitation  in 
respect  of  polygamy.' 

(4)  In  a  number  of  instances,  the  Sovereignty  of  a  State 
is  not  exclusive  over  its  whole  water  area,  but  is,  to  a 
greater  or  less  extent,  subject  to  concurrent  Sovereignty  of 
a  sister  State.' 

(5)  A  State  formed  out  of  Federal  area  is  limited  by 
executed  Treaty,  or  grant,  of  or  from  the  United  States, 
antedating  Statehood :  as,  in  respect  of  Indian  water  rights 
or  fishery  rights.^ 

§  142.    The  Question  of  Inter-State  Immunity. 

We  have  considered  elsewhere"  the  Unwritten  Federal 
doctrines:  (a)  of  Federal  Immunity  as  against  State  ac- 
tion and  (b)  of  State  Immunity  as  against  Federal  action. 
A  corresponding  Federal  doctrine  may  perhaps  be  assumed 
to  prevail,  to  some  extent,  as  between  States ;  but  it  does 
not  so  prevail  with  the  same  breadth  as  in  the  relations 
above  mentioned.  Thus,  bonds  issued  by  a  State  are  not, 
merely  by  their  character  as  State  bonds,  exempt  from 
taxation,  in  the  hands  of  the  holder,  in  another  State. '^^ 

^Green  v.  Biddle,  8  Wh.  1 ;  L  5 :  547 ;  Hawkins  v.  Barney's  Lessee, 
5  Pet.  457;  L  8:190. 

^Proceedings  of  admission  of  Utah.  (We  assume  here  the  validity 
and  the  exceptional  character  of  the  limitation). 

^Green  v.  Biddle;  Hawkins  v.  Barney's  Lessee,  both  cited  above; 
Henderson  Bridge  Co.  v.  Henderson  City,  173  U.  S.  592;  S  19:553; 
L  43:  823;  Wedding  v.  Meyler,  192  U.  S.  573;  S  24:  322;  L  48:  570 
(Virginia-Kentucky  Compact) ;  Neilsen  v.  Oregon,  212  U.  S.  315 ; 
S  29:383;  L  53:528  (Columbia  Eiver) ;  Devoe  Mfg.  Co.,  Pet'r,  108 
IT.  S.  401;  S  2:894;  L  27:764;  Central  K.  R.  v.  Jersey  City,  209 
IT.  S.  473;  S  28:  592;  L  52:  896  (both  as  to  surface  and  bed  of  the 
lower  Hudson  River). 

"United  States  v.  Winans,  198  U.  S.  371 ;  S  25 :  662 ;  L  49 :  1089 ; 
Winters  v.  United  States,  207  U.  S.  564;    S  28:207;   L  52:340. 

"§§  125-134;  135,  136. 

"Bonaparte  v.  Tax  Court,  104  U.  S.  592;  L  26:  845. 

We  do  not  undertake  to  consider  the  question  of  power  of  Congress 
in  this  field. 


CHAPTEE  XXVI. 

The  United  States  and  a  State  As,  To  Certain  Intents, 

CO-OEDINATE  NATIONS: — TREATY  (UNDER  OnE  OR  AN- 
OTHER Designation),  Between  the  United  States 
AND  A  State. 

§  143.    Different  Designations  of  Treaty. 

Treaty,  in  its  higher  and  strictly  Foreign  aspect,  is  com- 
monly designated  in  terms,  as  "Treaty."  In  the  field  now 
in  question,  the  term  "compact"  would  more  commonly  be 
employed;  and  Treaty  may  exist  in  the  external  form  of 
mere  contract  or  agreement.^ 

The  Constitution  employs  such  terms  as  are  in  question, 
as  equivalents,  in  its  textual  dealing  with  State  action.^ 

§  144.   State  Cession  as  Treaty:— "Consent"  as  Treaty." 

State  cession  to  the  United  States,  of  Sovereignty  over  a 

portion  of  State  area  (acceptance  by  the  United  States 

being,  upon  general  principles,  essential  to  effectuality)  is 

Treaty. 

§  145.  Origin  of  the  Treaty-Power  Relation  in  Ques- 
tion. 

The  Treaty-power  relation  between  the  United  States  and 
a  State  originated  as  Unwritten  Federal  Organic  law,  prior 
to  the  Constitution,*  and  was  not  adversely  affected,  in  any 
general  way,  by  the  Constitution ;  and  the  text  above  cited, 

^As  to  Treaty  as  Contract,  see  Contract. 

''Const.,  Art.  I,  §10:— 

No  State  shall  enter  into  any  treaty,  alliance  or  confederation ; 
*  *  * 

No  State  shall,  without  the  consent  of  Congress,  *  *  *  enter  into 
any  agreement  or  compact  with  another  State  or  with  a  foreign 
power,  *  *  * 
^Art.  I,  §8:— 

To  exercise  exclusive  legislation  *  *  *  over  such  district  *  *  * 
as  may,  by  cession  of  particular  States  and  the  acceptance  of 
Congress  *  *  *  like  authority  over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  State  in  which  the  same  shall 
be,  *  *  * 
For  particular  consideration  of  this  text,  see  Ceded  Places. 
*§13,ir2. 
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in  its  affirmative  aspect,  is,  as  far  as  it  goes,  merely  declara- 
tory, and  is  not  exhaustive  of  the  Federal  Organic  law  of 
the  subject." 

§  146.  Treaty  Between  the  United  States  and  an  In- 
choate State: — In  Enabling  Acts. 

Pursuant  to  the  general  doctrine  of  presumed  acceptance 
by  a  prospective  (and  ultimately  actual)  Sovereign  or 
quasi-Sovereign  political  society,  of  a  proffered  Treaty  pro- 
vision favorable  to  it,'  a  so- termed  "Enabling  Act"  (that  is, 
an  Act  of  Congress  creating  a  new  State,  in  and  from  Fed- 
eral area)  is  a  Treaty  between  the  United  States  and  the 
new  State  in  question.'' 

§  147.   Cession:— Bi-lateral  Aspect. 

What  has  been  said  of  cession  of  Sovereignty  from  a 
State  to  the  United  States  is  applicable,  mutatis  mutandis, 
to  cession  of  Sovereignty  by  the  United  States  to  a  State. 
Such  cession  is  presented  (under  an  express  provision  of 
the  Constitution )  in  the  creation  of  a  State  out  of  Federal 
area.' 

§  148.  Scope  of  the  Potential  Field  of  Treaty  Between 
the  United  States  and  an  Actual  or  an  Inchoate  State. 

It  may  be  said,  in  a  general  way,  that  the  field  of  Treaty 
competency,  as  between  the  United  States  and  a  State,  ex- 
tends to  all  matters  that  may  be  fairly  viewed  as  of  Fed- 
eral concern ;  but  excludes  all  matters  not  of  Federal  con- 
cern. 

Thus,  it  is  competent  to  the  United  States  to  bind  itself, 
by  Treaty  with  a  State,  to  the  transfer  by  the  United  States 
to  the  State,  of  certain  public  lands  of  the  United  States  ;* 
and  Treaty  competency  extends  to  the  matter  of  inter-State 
roads  and  canals." 

"Authorities  cited  below. 

'As  in  the  case  of  the  Virginia-Kentucky  Compact  (q.  v.),  and  of 
the  Northwest  Ordinance  (q.  v.). 

'Cases  cited  below.    'See  below. 

•Beecher  v.  Wetherby,  95  U.  S.  51Y;  L  24:  440;  Cooper  v.  Eoberts, 
18  How.  173;  L  15:  338;  Alabama  v.  Schmidt,  232  U.  S.  168;  S  34: 
301;  L  58:555. 

"Searight  v.  Stokes,  3  How.  151;  L  11:  53Y;  Neil  v.  Ohio,  3  How. 
720;  L  11:800;  Achison  v.  Huddleson,  12  How.  293;  L  13:993; 
Indiana  v.  United  States,  148  U.  S.  148;  S  13:564;  L  37:401; 
United  States  v.  Michigan,  190  U.  S.  379;  S  23:  742;  L  47: 1103. 
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Prior  to  the  Thirteenth  Amendment,  it  extended  to  the 
matter  of  Slavery." 

On  the  other  hand,  the  competency  does  not  extend  to  the 
matter  of  location,  within  a  new  State,  of  the  State  Capital, 
even  for  a  limited  term  of  years,^^  (that  matter  being  one 
of  pure  internal  State  polity,  and  not,  in  any  aspect  of  it,  of 
Federal  concern). 

§  149.    Legal,  or  Equitable,  Character. 
A  Treaty,  between  the  United  States  and  a  State  may  be 
of  legal  or  of  Equitable  character.^' 

"See  "Equality  of  States"  (Question  of),  §§  140-142  and  illustra- 
tions there  cited. 

"Coyle  T.  Oklahoma,  221  U.  S.  559 ;  S  31 :  688;  L  55 :  853. 

"United  States  v.  Michigan,  190  U.  S.  379;  S  23:742;  L  47: 1003 
(land  conveyed  by  the  United  States  to  a  State,  upon  an  Equitable 
trust). 


CHAPTER  XXVII. 

State  Officials  As  Federal  Ofe-icials. 

§  150.    The  Subject  Generally. 

In  Tarious  classes  of  State  office,  and  of  situations  there- 
under, a  State  official  is,  ex  officio — to  a  greater  or  to  a  less 
extent — a  Federal  official.  The  principle  may  be  illus- 
trated as  follows : — 

(1)  The  State-cession  clause  of  the  Constitution  vests 
in  the  State  Legislatures  Federal  power  of  such  cession.^ 

(2)  Federal  official  character  super-imposed  by  Federal 
law  upon  State  Legislatures  was,  until  recently,  illustrated 
in  duty  of  choice  of  United  States  Senators,  and  in  par- 
ticulars of  mode  of  exercise  of  that  duty ;  and  in  power  in 
Congress  of  particularization  of  the  Federal  Constitutional 
requirement  in  that  respect.^ 

It  is  now  illustrated  in  a  variety  of  like  fields :  as,  that  of 
provision  for  election  of  Eepresentatives  in  Congress. 

(3)  The  Constitution  specifically  imposes,  upon  State 
Judges,  duty  of  affirmative  enforcement,  in  general,  of  Fed- 
eral law  not  of  Criminal  or  Penal  character.  In  so  far, 
such  Judges  are  not  within  State  control,  but  are  of  exclu- 
sive Federal  duty  and  status.' 

(4)  By  action  of  Congress,  State  Courts  or  Judges  are 
effectually  vested  with  naturalization  Jurisdiction;  and 
with  compulsory  Jurisdiction  over  seamen.* 

(5)  Where  Congress  has,  in  a  Federal  field,  provided  for 
affidavits  before  a  State  magistrate,  perjury  in  such  affi- 
davits is  a  Federal  offence,  and  is  not  within  the  general 
State  perjury  statutes." 

(6)  False  swearing,  committed  in  the  course  of  natural- 
ization procedure  in  a  State  court,  may  be  dealt  with  by 

iSee  §  77. 

^I.  e.,  the  Joint  Ballot  Congressional  provision. 

°See  State  Courts:  Duty  of  Enforcement  of  Federal  Law  (§  657). 

*Eobertaon  v.  Baldwin,  165  TJ.  S.  275;  S  17:  326;  L  41:  715. 

»In  re  Loney,  134  U.  S.  372;  S  10:  384;  L  33:  949. 
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Congress,  as  perjury  and  as  a  crime  against  the  United 
States.* 

(7)  Federal  law  may  create,  for  State  Executive  of- 
ficials, duties  within  their  respective  general  fields  of  ac- 
tion. Thus,  it  is,  as  matter  of  Federal  law,  compulsory 
upon  a  State  Tax  official,  to  the  extent  of  his  general  au- 
thority under  State  law,  to  enforce  State  taxation  for  the 
satisfaction  of  a  Federal  judgment;  and  Mandamus  lies 
from  a  Federal  Court,  direct  to  such  an  official,  for  enforce- 
ment of  his  Federal  duty  in  this  respect.' 

(8)  Federal  official  character  and  status,  of  State  sher- 
iffs, in  charge  of  Federal  prisoners,  is  illustrated  in  sub- 
jectivity of  such  officials  to  Federal  Contempt  Procedure 
for  failure  to  keep  a  Federal  prisoner.^ 

(9)  A  State  official,  acting  under  a  (valid)  State  stat- 
ute, is  charged  with  a  Federal  duty  of  observing  the  Equal 
Protection  of  Law  provision  of  the  Fourteenth  Amend- 
ment, and  is  Federally  punishable,  Criminally,  for  viola- 
tion of  the  Federal  duty.' 

(10)  State  Election  officers  are  punishable  by  Congress 
for  fraudulent  action  in  respect  of  an  election  of  Federal 
concern." 

(11)  The  dual  character  (Federal  and  State)  of  a  State 
official  thus  Federally  dealt  with  is  illustrated  in  the  doc- 
trine :  that  where  Congress  allows  to  Clerks  of  State  Courts 
a  certain  part  of  naturalization  fees,  the  State  may  take 
over  the  Clerk's  such  share  of  such  fees.^^ 

•Holmgren  v.  United  States,  217  F.  S.  509;   S  30:  588;  L  54:  861. 

^See  Mandamus  to  State  Officials  (§§  715-YlY). 

^United  btates  v.  Shipp,  214  U.  S.  386;  215  F.  S.  580;   S  29:  637 
L  53:1041;   8  30:397;  L  54:337. 

"Virginia,  Ex  parte,  100  U.  S.  339;  L  25:676;  Wiley  v.  Sinkler, 
179  U.  S.  58;  S  21: 17;  L  45:  84.  In  such  case,  it  will  be  observed, 
the  Fourteenth  Amendment  does  not  take  direct  operation  upon  the  of- 
ficial,— since  that  Amendment  is  aimed  only  at  (colorable)  State  ac 
tion,  and  the  officials,  in  the  case  cited,  acted  in  violation  of  State  law, 
and  had  no  color  of  State  authority.  The  Amendment,  therefore  oper- 
ated, only  to  vest  in  Congress  power  of  vesting  in  the  State  Officials 
Federal  duty  of  Equal  Protection  of  the  Laws. 

"Ex  parte  Siebold,  100  U.  S.  371;  L  25:  717. 

"Mulcrevy  v.  San  Francisco,  231  TJ.  S.  669;  S  34:  260;  L  58: 425. 

As  to  State  voters,  as  Federal  voters,  see  §  306. 


CHAPTEE  XXVIII. 

Pedekal  Intea-Statb  Private  Corporations  : — State  Pri- 
vate Corporations  : — A  State  As  a  Private  Corpora- 
tion. 

§  151.    Federal  Corporations. 

Congress  may,  by  way  of  Incident  to  more  specific 
powers,  create  private  corporations  within  a  State  area 
proper ;  as,  for  the  building  and  maintenance  of  an  inter- 
State  bridge;^  or,  a  fortiori,  for  more  general  purposes.^ 

§  152.    State  Corporations. 

1.  The  proposition  has,  in  the  past,  been  advanced  in 
argument,  that  a  private  corporation  franchise  granted  by 
a  State,  vested  in  the  corporation  the  Immunity  of  the  State 
as  against  Federal  action.  The  grant  of  such  a  franchise 
is,  however,  mere  legislation;  and  is  subject,  like  State 
legislation  in  general,  to  Federal  law.' 

The  character  and  status,  and  the  internal  affairs  gen- 
erally, of  a  State-created  private  corporation  are  subject  to 
Federal  Inquiry  to  the  extent  of  Federal  requirements.* 

A  State-created  corporation  may  be  subjected  by  Con- 
gress to  Criminal  liability  for  acts  done  by  its  agents  in  the 
course  of  their  employment,  on  the  theory  of  constructive 
tort."* 

2.  A  State  may  itself  enter  a  field  of  private  activity; 
and,  in  such  case,  it  is,  pro  tanto,  in  the  view  of  the  Federal 

iLuxton  V.  North  Eiver  Bridge  Co.,  153  TJ.  S.  525;  S  14:891;  L 
38 :  808 ;  other  cases. 

'National  Volunteer  Home  v.  Parrish,  229  U.  S.  494;  S  33:944; 
L  57 :  1296.    So,  of  national  banks. 

'See  under  Monopoly  and  Eestraint  of  Trade;   Commerce. 

^Minneapolis  v.  Street  Ey.,  215  U.  S.  41Y;  S  30:118;  L  54:259; 
Berea  College  v.  Kentucky,  211  U.  S.  45;  S  29:33;  L  53:81.  See 
also  under  Commerce. 

»New  York  Centr.  E.  E.  v.  United  States,  (No.  1),  212  U.  S.  481; 
S  29:304;  L  53:613;   various  other  cases. 

As  to  municipal  corporations  of  a  State,  and  as  to  quasi-public  in- 
corporated State  instrumentalities,  see  Municipal  Corporations. 
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law,  a  private  corporation.  It  is,  for  example,  in  respect 
of  its  instrumentalities  in  such  field,  subject  to  Federal 
taxation." 

^Dealing  in  spirituous  liquors : 

Soutk  Carolina  v.  United  States,  199  U.  S.  437;    S  26:110; 
L  50:261. 
Banking : 

Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257 ;  L  9 :  709 ;  Louis- 
ville etc.  E.  E.  V.  Letson,  2  How.  497;  L  11:  353;  Darrington  v. 
State  Bank  of  Alabama,  13  How.  12;  L  14:30;  Curran  v. 
Arkansas,  15  How.  304;  L  14:  705. 


CHAPTER  XXIX. 

Eepublican  Form  of  Government/ 

§  153.    The  Subject  Generally. 

The  term  "guarantee"  is  plainly  used,  in  the  text  cited, 
in  its  broad  general  sense,  of  "assure." 

To  a  certain  extent,  the  definition,  in  a  particular  in- 
stance, of  the  term  "Form  of  Government,"  may  be  assumed 
to  be  matter  of  Political  law,  and,  as  such,  of  Exclusive 
Congressional  competency.^  To  a  certain  extent,  how- 
ever, at  least  in  the  absence  of  Congressional  action,  the 
matter  is  of  Juridical  character,  and  of  potential  Federal 
Judicial  cognizance. 

Certain  principles.  Judicially  recognized,  are  as  fol- 
lows : — 

A  State  is  under  no  Federal  obligation  of  having  a  Writ- 
ten Constitution,  in  the  modern  American  sense  of  the  term 
Constitution :  that  is  to  say,  a  Written  Form  of  Govern- 
ment removed  from  mere  Legislative  power  of  the  State;* 
or  to  keep  Legislative,  Executive,  and  Judicial  powers 
separate,  in  different  sets  of  officials;*   or  to  maintain  a 

1  Const.,  Art.  Ill,  §111:— 

The  United  States  shall  guarantee  to  every  State  in  this  Union 
a  Republican  Form  of  Government. 

^See  Political  Law,  (§§  312,  313) ;  Davis  v.  Ohio,  241  U.  S.  565, 
569;   S  36:Y08;  L  60:1172. 

'As  in  the  case  of  Ehode  Island,  down  to  1842.  See  Luther  v. 
Borden,  1  How.  1,  35 ;  L  12 :  581. 

*Dreyer  v.  Illinois,  187  U.  S.  71;  S  23:28;  L  47:79;  Prentis  v. 
Atlantic  Coast  Line,  211  U.  S.  210;  S  29:  67;  L  53: 150;  Detroit  &c. 
Ry.  V.  Michigan  E.  E.  Comm.,  235  U.  S.  402;   S  35: 126;   L  59:  288. 

See,  also,  Easmussen  v.  Idaho,  181  U.  S.  198;  S  21:  594;  L  45:  820; 
Moyer  v.  Peabody,  212  U.  S.  78;  S  29:235;  L  53:410;  Pullman  Co. 
V.  Knott,  235  U.  S.  23;  S  35:2;  L  59:105;  Louisville  &  Nashv.  E. 
E.  V.  Garrett,  231  U.  S.  298;   S  34:  48;  L  58:  229. 

A  State  may  delegate  to  its  Judicial  tribunals,  or  to  its  Judges, 
such  matters  as  the  establishment  of  drainage  districts  and  the  like 
(O'Neill  V.  Learner,  239  U.  S.  244;  S  36:  54;  L  60:  249) ;  or  Legis- 
lative power.  Bacon  v.  Eutland  E.  E.,  232  U.  S.  134, 137;  S  34:  283; 
L  58:  538. 
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strictly  Eepresentative  Frame  of  Government;  but  may 
have  popular  Initiative,  or  Referendum." 

Subject  to  general  Federal  principles  of  Equal  Protec- 
tion of  Law,  the  Form  of  Government  need  not  be  uniform 
throughout  the  area  of  the  State.' 

So,  a  fortiori,  in  minor  governmental  planes:  as,  in 
powers  of  municipal  officials  and  the  like.^ 

A  State  may  carry  on,  at  its  pleasure  (through  higher  or 
lower  officials  or  public  incorporations)  business  not  in- 
herently governmental  (as,  the  supply  of  water,  gas  or  elec- 
tric light;  the  building  and  ownership  of  railroads) ;  and 
may  proceed  so  far  in  this  course  as  to  cease,  to  various 
important  Federal  intents,  to  be  a  State,  but  to  be  a  private 
corporation.* 

A  State  may  limit  public  employment,  even  of  lower 
grades,  to  citizens  of  the  State.' 

It  may  prescribe  a  limit  of  working  hours  for  employees 
of  the  State  or  of  its  political  subdivisions.^" 

Adult  citizens  of  the  United  States  are  not,  merely  as 
such  citizens,  entitled  to  voting  suffrage.^^ 

^Pacific  States  Teleph.  etc.  Co.  v.  Oregon,  223  U.  S.  118;  S  32:  224; 
L  56 :  377 ;  Kieman  v.  Portland,  223  U.  S.  151 ;   S  32 :  231 ;  L  56 :  386. 

"Kieman  v.  Portland,  cited  above  (local  initiative  or  referendum) ; 
Missouri  v.  l,ewis,  101  TI.  S.  22;  L  25:  989  (different  Courts  of  Appeal 
for  different  parts  of  the  State).  See  §§  497-499  (Equal  Protection  of 
the  Laws). 

'In  re  Sawyer,  124  TJ.  S.  200;  S  8:482;  L  31:402;  Wilson  v. 
North  Carolina,  169  TJ.  S.  586;  S  18:435;  L  42:865;  Wilson  v. 
Eureka,  173  U.  S.  32;  S  19:  317;  L  43:  603;  Home  Telephone  Co.  v. 
Los  Angeles,  211  U.  S.  265;  S  29:  50;  L  53: 176. 

*See  State  as  a  Private  Corporation,  §  152,  |  2. 

«Heim  v.  McCall,  239  U.  S.  175;   S  36:  78;  L  60:  206. 

"Atkin  V.  Kansas,  191  F.  S.  207;  S  24: 124;  L  48: 148.  See  Mu- 
nicipal Corporations. 

"Minor  v.  Happersett,  21  Wall.  162;  L  22:627  (the  Fourteenth 
Amendment  not  operative  to  this  end,  in  favor  of  women  citizens  of 
a  State).    Sue  §  306. 


CHAPTER  XXX. 

Intea-State  Insurrection  Aimed  at  the  United  States. 

§  154.    The  General  Principle. 

Insurrection  within  a  State,  aimed,  directly  or  indirectly, 
at  the  United  States,  falls  within  the  general  texts  of  the 
Constitution  dealing  with  the  supremacy,  and  with  en- 
forcement, of  Federal  law.^ 

I  155.  Insurrection  Assuming  a  Semblance  of  State 
Action. 

If  in  a  State,  an  Insurrection  against  the  United  States 
is  of  sufficient  numbers  and  influence  to  (and  does)  obtain 
control  of  the  State  governmental  machinjery,  and  goes 
through  procedure — regular,  in  form — of  enactment  of 
State  law,  Organic  or  non-Organic,  sympathetic  with  the 
Insurrection,  the  situation  thereby  created  is  precisely  the 
same  in  law  as  in  the  case  of  any  instance  of  State  enact- 
ment (with  regularity  of  form)  of  law  conflicting  with 
Federal  law:  that  is  to  say:  (a)  such  formally  created 
law  is,  by  force  of  the  Federal  law,  null  and  void ;  and  (b) 
leaves  pre-existing  valid  State  law  unaffected;  and  (c)  as 
to  new  State  law,  is  itself  valid,  in  so  far  as  the  valid  and 
the  invalid  parts  are,  under  general  principles,  separable ; 
and  valid  existing  State  laws,  therefore,  of  governmental 
action — whether  of  Legislative,  Executive,  or  Judicial  char- 
acter— remain  in  force;  and  procedure  not  sympathetic 
with  the  Insurrection  may  go  on,  under  them,  as  if  there 
were  no  Insurrection,^  while  action  in  any  form,  sympa- 
thetic with  the  Insurrection,  is  of  no  validity.' 

^See  below. 

^As,  ordinary  Probate  Procedure  (Ketchum  v.  Buckley,  99  U.  S. 
188;  L  25:473;  Baldy  v.  Hunter,  171  TJ.  S.  388;  S  18:890;  L  43: 
208 ;  as  to  the  Confederate  bonds  feature  of  this  case,  see  a  later  sec- 
tion) ;  Judicial  Procedure  generally  (White  v.  Cannon,  6  Wall.  443 ; 
L  18 :  923 ;  recognizing  Error  from  the  Supreme  Court  of  the  United 
States  to  a  State  Court,  upon  a  judgment  rendered  pending  such  In- 
surrection) ;  corporation  charters  (United  States  v.  Insurance  Com- 
panies, 22  Wall.  99 ;  L  22 :  816)  ;  and  ordinary  governmental  action, 
generally.  Johnson  v.  Atlantic,  Gulf  etc.  Transit  Co.,  156  U.  S. 
618;   8  15:520;  L  39:  556. 

'As,  an  attempt  at  sequestration  of  property  of  persons,  resident  or 
non-resident,  present  or  absent  (Williams  v.  Bruffy,  96  U.  S.  176; 
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§  156.  Power  of  the  United  States  to  Administer  Valid 
State  Law. 

In  such  situation,  the  Federal  Executive  Branch  may 
administer  valid  State  law,  either  by  taking  over  and  con- 
trolling the  State  governmental  machinery,*  or  through 
Federal  Civil  tribunals  established  for  the  purpose  by 
Executive  order,''  or  through  Federal  Military  Courts.* 

§  157.    Belligerency. 

If  such  an  Insurrection  assumes  proportions  of  magni- 
tude, the  doctrine  of  Belligerency,  of  the  Law  of  Nations, 
(existing  by  tacit  adoption  as  Federal  Unwritten  law),  be- 
comes pertinent,  and  is  applicable,  with  adaptation  of  it  to 
the  specific  particulars  of  the  situation.^ 

§  158.  Private  Non-Sympathetic  Dealing  with  the  In- 
surrection. 

Private  dealing  with  the  Insurrection  is  not  fatal  to  va- 
lidity, if  such  dealing  be  not  sympathetic  with  the  Insur- 
rection.* 

L  24:716;  Stevens  v.  Griffith,  111  U.  S.  48;  S  4:283;  L  28:348; 
Dewing  v.  Perdicaries,  96  U.  S.  193 ;  L  24 :  654) :  a  suit  against  an 
officer  of  the  army  of  the  United  States,  based  on  his  action,  as  such, 
in  the  suppression  of  the  Insurrection  (Dow  v.  Johnson,  100  U.  S. 
158;  L  25:  632:  the  State  Court  being,  pro  tanto,  in  the  strict  sense, 
destitute  of  jurisdiction,  and  its  judgment,  even  upon  default,  being 
an  absolute  nullity).  See  Ford  v.  Surget,  97  U.  S.  594;  L  24: 1018; 
Dewing  v.  Perdicaries,  cited  above. 

«See  Texas  v.  White,  7  Wall.  700;  L  19:  227. 

=The  Grape  Shot,  9  Wall.  129;  L  19:651;  Mechanics'  Bank  v. 
Union  Bank,  22  Wall.  276;  L  22:  871. 

«Coleman  v.  Tennessee,  97  TJ.  S.  509;  L  24: 1118:  (a  Federal  Court 
Martial  judgment  upon  charge  of  violation  of  State  Criminal  law,  a 
bar  to  subsequent  State  prosecution  after  the  suppression  of  the  In- 
surrection). 

'The  William  Bagaley,  5  Wall.  377;  L  18:583;  Young  v.  United 
States,  97  U.  S.  39;  L  24:  992;  Ford  v.  Surget,  97  U.  S.  594;  L  24: 
1018;  Gates  v.  Goodloe,  101  U.  S.  612;  L  25:895;  Carson  v.  Dun- 
ham, 121  U.  S.  421;  S  7: 1030;  L  30:  992;  Austin  v.  United  States, 
155  U.  S.  417 ;  S  15 :  167 ;  L  39 :  203 ;  Williams  v.  Paine,  169  U.  S.  55 ; 
8  18:279;  L  42:  658. 

*The  mere  reference  to,  and  adopting  of  (in  a  contract  during  the 
Civil  War)  of  Confederate  money  as  a  standard  of  value,  had  no  ad- 
verse operation  upon  the  validity  of  the  contract,  in  the  view  of  the 
Federal  law,  and  the  value,  at  the  time  material,  may  be  inquired  into. 
Thorington  v.  Smith,  8  Wall.  1;  L  19:  361;  Wilmington  etc.  E.  E.  v. 
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§  159.  Insurrection  Assuming  the  Form  of  a  Confed- 
eracy of  States. 

1.  Since  Insurrection  gains  nothing  in  status  by  using 
State  governmental  machinery,  and  by  assuming  the  form 
of  State  action,  it  follows  that  Insurrection,  of  such  State 
semblance,  gains  nothing  by  assuming  the  form  of  a  con- 
federacy of  States.  Thus,  such  a  confederacy  has  not,  in 
respect  of  civil  matters,  the  status  of  a  de  facto  political 
society.' 

It  may,  however,  in  its  aspect  of  an  insurrectionary 
movement  of  magnitude,  reach  the  plane  of  a  Belligerent, 
and  stand  (in  place  of  its  component  State  insurrectionary 
groups)  as  a  Belligerent." 

2.  Action  of  Legislative  form,  of  such  a  Confederacy  may, 
indirectly,  become  (colorable)  action  of  a  State. ^^ 

§  160.    "Reconstruction." 

Congress  has  power,  as  an  Incident  of  suppression  of  the 
Insurrection,  to  pass  legislation  necessary  or  proper  for 
rehabilitation  of  a  State.  The  question  of  necessity  or  pro- 
priety is  a  question  of  Political  Law,^^  and,  thereby,  is  not 
of  Judicial  character,  but  is  within  the  discretion  of  Con- 
gress." 

King,  91  U.  S.  3;  L  23: 186;  Effinger  v.  Kenney,  115  U.  S.  566;  S 
6:179;  L  29:  495. 

"Hickman  v.  Jones,  9  Wall.  19Y;  L  19:  551;  (Courts  of  "the  Con- 
federate States  of  America"  not  Federally  recognizable  as  having 
been  de  facto  Courts)  ;  Lamar  v.  Micou,  112  JJ.  S.  452 ;  S  5 :  221 ;  L 
28:751. 

lOFord  V.  Surget,  97  TJ.  S.  594;  L  24:1018.  See  Mauran  v.  In- 
surance Co.,  6  "Wall.  1;  L  18;  836. 

^^Thus,  what  was  in  form  a  law  of  the  Confederate  States  of 
America,  became  (by  tacit  acceptance,  recognition,  and  enforcement, 
by  the  governmental  machinery  of  a  State),  law  of  the  State,  within 
the  meaning  of,  and  for  the  purposes  of,  the  Federal  Judiciary  Acts; 
and  was  subject  to  the  Appellate  Jurisdiction  of  the  United  States 
(and  to  adjudication  of  nullity).  Williams  v.  BrufiFy,  96  U.  S.  176; 
L  24 :  716 ;  Ford  v.  Surget,  cited  above. 

i^See  Political  Law  (§§  312,  313). 

"Georgia  v.  Stanton,  6  Wall.  50;  L  18:721;  Texas  v.  White,  7 
Wall.  700;  L  19:  227  (a  case  of  suit  in  the  name  and  in  behaK  of  a 
State,  maintained  by  Federal  officers  representing  the  State;  criti- 
cized in  Morgan  v.  United  States,  113  U.  S.  476;  S  5:588;  L  28: 
1044;   but  not  upon  points  now  in  question). 


CHAPTEE  XXXI. 

Powers  Based  Upon  Inherent  and  Necessary  State  In- 
capacity : — Federal  Power  As  Broadly  Complemen- 
tary TO  State  Power  : — No  Lacuna. 

§  161.    The  General  Principle. 

Apart  from  certain  fields  of  action  (elsewhere  specific- 
ally dealt  with)  closed  by  the  Federal  Organic  law  both  to 
Congress  and  to  the  States  severally/  there  are  various 
broad  fields  of  action,  not  so  closed,  and  necessarily  to  be 
dealt  with,  with  which  the  States,  severally,  by  the  areal 
limitation  of  State  Sovereignty,  are  inherently  incapable 
of  dealing  otherwise  than  in  respect  of  mere  non-essential 
details.  In,  and  in  respect  of  such  fields,  and  in  respect 
of  their  natural  Incidents,  Federal  power  exists,  apart  from 
specific  Constitutional  text,  by  reason  of,  and  as  a  neces- 
sary result  of,  the  State  incapacity." 

The  principle  is  broadly  and  conspicuously  operative,  for 
example,  in  the  Federal  definition  and  delimitation  of  State 
Sovereignty  as  between  or  as  among  States,  and  as  between 
a  State  and  a  Federal  State.^ 

§  162.  Relation  of  the  Principle  to  the  General  Wel- 
fare Texts. 

The  principle  in  question,  while  of  inherent  and  neces- 
sary character,  is  capable  of  being  rested  upon  (although 
not  as  necessarily  exhaustive  of)  the  "general  welfare" 
texts  of  the  Constitution.* 

^As,  by  the  Due  Process  texts  of  the  Fifth  and  the  Fourteenth 
Amendments. 

'Andrews  v.  Andrews,  188  TJ.  S.  14,  32;  S  23: 237;  L  47: 366:  "It 
cannot  be  doubted"  *  *  * 

'Book  in,  generally  (§§  213  et  seq).  See  Inter-Areal  Streams; 
State  Boundaiy  Lines. 

^Const.,  Preamble: — 

*  *  *  in  order  to  promote  the  general  welfare  *  *  *. 

Const.,  Art.  I,  §  8:— 

The  Congress  shall  have  power  to  lay  and  collect  taxes,  *  *  * 
to  provide  for  the  general  welfare  of  the  United  States  *  ♦  *. 
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§  163.  Congressional  Power  as  Thus  Broadly  Comple- 
mentary to  State  Power: — No  Lacunae. 

Corollaries  of  the  principle  above  considered  are:  (1) 
that  the  Congressional  intra-State  powers,  in  the  aggregate, 
are  (apart  from  the  specific  closed  fields  above  referred  to) 
exhaustively  complementary  to  State  powers ;  and  (2)  that 
there  are  no  lacunae  between  Congressional  power  and  State 
power,  outside  of  such  closed  fields. 

§  164.    Federal  Judicial  and  Executive  Power. 

What  has  been  said  specifically  of  Congressional  power 
is  applicable,  mutatis  mutandis,  to  Federal  Executive  and 
Federal  Judicial  power.^ 

''Book  IV,  generally.    See  Inter- Areal  Streams;   State  Boundaries. 


CHAPTEE  XXXII. 

Definition  and  Delimitation  of  the  Federal  Sover- 
eignty, According  to  Commerce  As  Intrastate  oh 
Suprastate  : — Definition  op  Commerce  In  these  As- 
pects Respectively  : — (a)  General  View.^ 

§  165.  Inherent  and  Necessary  Federal  Power  over 
Suprastate  Commerce,  Apart  from  Specific  Constitutional 
Provision, 

We  have  considered  at  an  earlier  point/  in  its  general 
aspects,  the  two-fold  principle:  (a)  of  inherent  and  neces- 
sary State  incapacity,  in  certain  fields;  and  (b)  of  Fed- 
eral intra-State  power  arising,  in  such  fields,  as  a  corollary 
of  such  State  incapacity.  That  principle,  in  its  such  two- 
fold aspect,  would,  apart  from  specific  Constitutional  texts, 
be  applicable  to,  and  operative  in,  the  field  of  suprastate 
Commerce.  No  one  State  can  exercise  Sovereignty  over  an- 
other State,  over  a  Federal  area,  or  over  Foreign  area; 
and  it  follows,  (a)  that  a  particular  Commerce  transaction 
conducted  partly,  but  not  wholly,  within  the  area  (and 
within  the  area  proper)  of  one  certain  State,  is  inherently 
and  generically  incapable  of  being  dealt  with  (apart  from 
nonessential  local  details)  by  such  State ;  and  (b)  that  it  is 
capable  of  being  dealt  with  (apart  from  such  details)  by, 
and  only  by,  the  United  States. 

§  166.    The  Specific  Constitutional  Text. 

1.  Owing  to  the  necessary  absence,  in  1787,  of  a  general 
clear  prospective  view  of  Federal-State  relations,  as  they 
would  be  left  by  the  Constitution  apart  from  specific  Con- 

^For  convenience,  different  portions  of  the  general  subject  are 
treated  in  a  series  of  five  successive  Chapters. 

As  to  the  use  of  the  term  "suprastate",  see  Uses  of  Terms,  at  the 
beginning  of  the  treatise. 

For  brevity,  the  terms  "intercommerce"  "intertransit",  "intertraf- 
fic",  "interferriage",  and  the  like,  are  employed  in  designation  of 
different  forms  or  aspects  of  suprastate  Commerce. 

As  to  the  distinction  between  the  forms  "intrastate"  and  "intra- 
state"; "intrastate"  and  "inter-State",  etc.,  see  Uses  of  Terms, 
ubi  supra. 

'§§  161,  et  seq. 
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stitutional  text,  the  framers  of  the  Constitution  chose  to 
deal  (to  a  certain  extent,  although  not  exhaustively),'  with 
the  matter  now  in  question,  in  what  is  commonly  termed 
the  Commerce  Clause;*  and,  consequently,  and  notwith- 
standing the  lack  of  exhaustiveness  of  that  text,°  the  Fed- 
eral suprastate  Commerce  power  is  commonly  spoken  of 
as  resting  upon  the  Commerce  clause. 

2.  The  "Indian  Tribes"  portion  of  the  Commerce  clause, 
we  may  here  observe,  is  merely  declaratory  of  one  aspect 
of  the  Federal  Paramount  Sovereignty,  intra- State  and 
extra-State,"  over,  and  in  respect  of,  Indian  Tribes  and 
Tribal  Indians. 

3.  We  have  spoken  above  of  the  Commerce  clause  as  be- 
ing not  exhaustive  of  the  field  of  suprastate  Commerce,  as 
such.  Its  lack  of  exhaustiveness  appears  in  the  fact  that 
the  clause  fails  to  deal  with  Commerce  between  the  area 
proper  of  a  particular  State,  and  Federal  area,  whether 
within  or  without  the  State;  but  leaves  that  matter  to  be 
governed  by  general  principles  of  Federal  Sovereignty;' 
that  is  to  say:  (a)  by  the  principle  considered  in  the  pre- 
ceding section,  and  (b)  by  the  general  principles  of  the 
Federal  Plenary  Sovereignty  in  and  in  respect  of  Federal 
area,*  in  a  collective  operation  of  those  principles. 

4.  We  may  here  observe  that  the  Commerce  clause  over- 
laps, to  a  certain  extent,  certain  other  specific  texts  of  the 
Constitution.  Thus,  a  class  of  suprastate  Commerce  trans- 
action, within  the  Commerce  clause,  may  be  also  within 
the  Admiralty  provisions  of  the  Constitution  f  within  the 

'See  below. 

*The  Congress  shall  have  power  *  *  *  To  regulate  commerce  with 
foreign  nations  and  among  the  several  States,  and  with  the  Indian 
tribes. 

BSee  below.    'Book  11,  Part  I  (§§  28  et  seq.). 

^As  in  El  Paso  etc.  Ey.  v.  Gutierrez,  215  TJ.  S.  87,  95;  S  30:  21;  L 
54:106;  Hanley  v.  Kansas  City  So.  Ey.,  187  TJ.  S.  617;  S  23:214; 
L  47:  333. 

8Book  II,  Part  II,  (§§  28  et  seq.). 

'Gibbons  v.  Ogden,  9  Wh.  1;  L  6:  23;  Passenger  Cases,  7  How.  283; 
L  12:  702;  The  James  Gray  v.  The  John  Frazier,  21  How.  184;  L  16: 
106;  The  Lottawanna,  21  Wall.  558,  577;  L  22:  654;  Foster  v.  Master 
and  "Wardens,  94  U.  S.  246;  L  24: 122;  Lord  v.  Steamship  Co.,  102  U. 
S.  541;  L  26:224;  Moran  v.  New  Orleans,  112  U.  S.  69;  S  5:  38;  L 
28:  653;  In  re  Garnett,  141  U.  S.  1, 13;  S  11: 840;  L  35:  631. 
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War  text;"   within  the  Post-Office  and  Post-Eoad  text;" 
or  within  the  Tonnage-tax  text.^^ 

§  167.  Indirect  State  Power,  to  a  Certain  Extent, 
through  State  Corporate  Franchises. 

The  power  of  the  States  severally  (a)  to  create,  or  (b) 
to  refrain  from  creating,  private  corporations,  and  (c)  in 
creating  a  corporation,  to  fix  the  terms  of  incorporation, 
involves  the  Incident  of  power,  in  creating  a  corporation,  to 
deal,  to  a  certain  extent,  incidentally,  with  intercommerce 
business  of  the  corporation.^^ 

This  is  simply  to  say,  that  a  State-chartered  corporation 
exists  as,  and  only  as,  its  life  and  powers  are  given  to  it  by 
the  State." 

So,  a  State  may  tax  a  domestic  corporation  upon  the 
privilege  of  corporate  existence,  none  the  less  that  the  cor- 
poration be  engaged  in  intercommerce.^^ 

§  168.    Foreign  Corporations. 

The  State  power  (existing  in  general)  of  exclusion  of 
foreign  corporations,  or  of  imposing,  at  will,  conditions  of 
admission,  does  not  extend  to  corporations  engaged  (and 
as  engaged)  in  intercommerce;  but  such  corporations  may 

"The  New  York,  3  Wh.  59;  L  4:  333:  (dealing  with  Eoreign  com- 
merce from  the  standpoint  of  the  Federal  War  Power,  as  represented 
in  a  Non-Intercourse  Act.) 

"See  International  Textbook  Co.  v.  Pigg,  217  U.  S.  91;  S  30:  481; 
L  54:  678. 

"Steamship  Co.  v.  Portwardens,  6  Wall.  31,  32,  34,  35;  L  18:749; 
(a  vessel — ^taxable  as  such,  by  a  particular  State — ^not  taxable  in  re- 
spect of,  and  from  the  standpoint  of,  its  entrance  into  a  port  of  the 
State,  in  an  interstate  voyage). 

^^Thus,  a  State,  in  incorporating  a  railroad  for  domestic  operation, 
but  with  privilege  of  acquisition  and  operation  (under  extra-State  au- 
thority) of  extra-State  trackage,  may  prescribe,  as  a  feature  of  the 
corporate  franchise,  a  requirement  of  payment  to  the  home  State,  of  a 
portion  of  the  earnings  from  such  extra-State  operation.  Railroad  v. 
Maryland,  21  Wall.  456;  L  22:678. 

So  of  consolidation  of  corporations.  Mobile  etc.  E.  E.  v.  Mississippi, 
210  U.  S.  187;  S  28:  650;  L  52:  1016. 

^*As  to  accrual  to  the  Federal  Sovereignty  of  corporate  status  as 
(and  to  the  extent  to  which)  granted  by  the  State,  see  §§  101,  102. 
See  also  State  Corporations  (§  152). 

"Kansas  City  Ey.  v.  Kansas,  240  U.  S.  227;  S  36:261;  L  60:  617 
(tax  graded  according  to  the  amount  of  the  capital  stock) . 
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enter,  and  transact  business  in,  a  State,  as  matter  of  Fed- 
eral right." 

A  State  into  which  a  foreign  corporation  enters  may, 
however,  tax  the  corporation  upon  so  much  of  its  capital 
stock  as  is  used  in  intrastate  commerce  within  such  State, 
provided  there  is  no  adverse  discrimination.^^ 

So,  in  respect  of  capital  stock  employed  outside  the  tax- 
ing State,  but  not  in  intercommerce." 

§  169.    Domestic  Vessels. 

A  vessel  having  its  home  port  and  situs  within  a  certain 
State,  is,  from  the  standpoint  of  intercommerce,  on  the 
same  footing,  there,  as  other  vessels.  Thus,  it  is  not  sub- 
ject to  a  portwarden  tax,  by  the  home  State,  upon  entering 
the  State,  in  the  carrying  on  of  intercommerce.^" 

§  170.    Quarantine. 

In  the  absence  of  Congressional  legislation,  a  State  may 
maintain  reasonable  quarantine,  extending  to  the  field  of 
intercommerce.^" 

"Pickard  v.  Pullman  So.  Car  Co.,  IIY  U.  S.  34;  S  6:  635;  L  29: 
Y85;  Crutcher  v.  Kentucky,  141  TJ.  S.  47;  S  11:  851;  L  35:  649;  Allen 
V.  Pullman  Co.,  191  U.  S.  171;  S  24:  39;  L  48: 134;  Western  Un.  Tel. 
Co.  V.  Kansas,  216  U.  S.  1;  S  30:190;  L  54:355;  Pullman  Co.  v. 
Kansas,  216  U.  S.  56;  S  30:  232;  L  54:  378;  Ludwig  v.  Western  Un. 
Tel.  Co.,  216  U.  S.  146;  S  30:  280;  L  54:423;  International  Text- 
book Co.  V.  Pigg,  217  U.  S.  91;  S  30:481;  L  54:  678;  Oklahoma  v. 
Kansas  Natural  GaS  Co.,  221  U.  S.  229;  S  31:  564;  L  55:  716;  Buck 
Stove  Co.  V.  Vickers,  226  U.  S.  205;  S  33:  41;  L  57: 189. 

"Lusk  V.  Kansas,  240  U.  S.  236;   S  36:  263;  L  60:  621. 

"Baltic  iilining  Co.  v.  Massachusetts,  231  U.  S.  68;  S  34:  15;  L  58: 
127. 

i»Steamship  Co.  v.  Portwardens,  6  Wall.  31,  32-34;  L  18:  749  (such 
tax  being  viewed  also  as  a  tonnage-tax,  and  as  void  on  that  ground; 
case  cited,  pp.  34,  35). 

^oKimmish  v.  Ball,  129  TJ.  S.  217;  S  9:277;  L  32:695:  State 
statute  penalizing  possession,  within  the  State  of  Texas,  of  cattle  not 
wintered  north  of  the  Southern  boundary  of  Missouri  and  Kansas; 
and  making  every  person  liable  in  damage  for  allowing  such  cattle  to 
run  at  large  within  the  State,  and  for  the  spread,  thereby  the  "Texas 
fever". 

Easmussen  v.  Idaho,  181  U.  S.  198;  S  20:  594;  L  45:  820;  State  ex- 
clusion of  sheep  coming  from  any  other  State  or  any  Territory  in 
which  sheep-scab  was  epidemic. 

So,  Smith  V.  St.  Louis  &  Southw.  Ey.,  181  U.  S.  248;  S  21:603; 
L  45:  847;  Compagnie  Franeaise  v.  Board  of  Health,  186  TJ.  S.  380; 
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Even  where  Congress  has  dealt  with  some  portion  of  the 
field  of  quarantine,  the  presumption  of  Congressional  in- 
tent of  exclusion  of  State  competency  from  the  remainder 
of  the  field,  is  comparatively  weak,  or  is  absent." 

§  171.    State  Inspection  Laws." 

Closely  akin  to  the  matter  of  State  quarantine,  is  the 
field  of  State  inspection  with  a  view  to  safety,  quality  of 
goods,  quality  of  service,  and  the  like ;  and  what  has  been 
said  above  as  to  quarantine,  is  applicable,  mutatis  mutan- 
dis, to  State  inspection  laws.'^ 

By  way  of  incident  to  State  inspection,  a  small  fee  may, 
by  State  law,  be  charged,  fixed  approximately  by  the  cost 
of  inspection :  the  question  of  proper  amount  of  such  fee 
being  matter  of  Federal  law.^* 

A  fee  transcending  this  limit,  and  distinctly  intended 
for,  and  tending  to,  the  raising  of  revenue,  is  not  valid  as 
an  inspection  fee,  but  represents  taxation ;  and  must  stand 
or  fall  as  taxation.^'^ 

S  22:  811;   L  46: 1209.     See  Missouri,  Ks.  &  Tex.  Ey.  v.  Haber,  169 
U.S.  613;  8  18:488;  L  42:  878. 

"Asbell  V.  Kansas,  209  U.  S.  251 ;  S  28 :  485 ;  L  52 :  778.  Morgan  v. 
Louisiana,  118  U.  S.  455;  S  6: 1114;  L  30:  237.  In  the  latter  case,  an 
Act  of  Congress,  textually  capable  of  being  viewed  as  intended  to 
exclude  State  action,  was  construed  as  affirmatively  recognizing  and 
adopting  (presently  or  prospectively)  certain  State  action  in  the  same 
field. 

For  an  example  of  invalid  State  legislation,  see  Railroad  v.  Husen, 
95  U.  S.  465;  L  24:  527  (holding  void  a  State  statute  forbidding  the 
bringing  of  cattle  into  the  State  between  March  1  and  November  1, 
in  each  year,  and  not  distinguishing  between  healthy  and  unhealthy 
cattle) .    See  also  Eeid  v.  Colorado,  187  U.  S.  137 ;  S  23 :  92 ;  L  47 :  108. 

^^For  a  review  of  Inspection  laws,  and  for  an  elaborate  summary 
of  such  laws,  see  Turner  v.  Maryland,  107  U.  S.  38;  S  2:  44;  L  27: 
370. 

'^Turner  v.  Maryland,  cited  above;  Pittsburg  etc.  Coal  Co.  v. 
Louisiana,  156  U.  S.  590;  S  15:  459;  L  39:  544;  Patapsco  Guano  Co. 
V.  North  Carolina,  171  U.  S.  345;  S  18:862;  L  43:191;  Western 
Union  Tel.  Co.  v.  New  Hope,  187  U.  S.  419 ;  S  23 :  204 ;  L  47 :  240 ;  (in- 
spection of  telegraph  poles,  from  the  standpoint  of  safety) ;  Pabst 
Brewing  Co.  v.  Crenshaw,  198  U.  S.  17;  S  25:552;  L  49:925;  Eed 
"C"  Oil  Co.  V.  North  Carolina,  222  U.  S.  880;  S  32: 152;  L  56:  240; 
Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  504;  S  32:784;  L  56: 
1197;  Savage  v.  Jones,  225  U.  S.  501;  S  32:715;  L  56: 1182. 

^*Cases  cited  above. 

^'^Postal  Tel.  Cable  Co.  v.  Taylor,  192  U.  S.  64;  S  24:208;  L  48: 
342;  Foote  v.  Maryland,  232  U.  S.  494;   S  34:377;  L  58:698.    See 
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The  mere  fact,  however,  that  a  minor  degree  of  net  reve- 
nue results,  is  not,  in  and  of  itself,  fatal  to  the  inspection 
character  and  to  validity.     The  question  is  one  of  degree.^* 

Like  other  State  law,  in  general,  a  State  inspection  law 
must,  however,  be  free  from  discrimination  against  inter- 
commerce.^' 

§  172.  Health  Laws. — Public  Policy,  in  General, 
Within  the  general  principle  of  State  quarantine  and 
inspection  laws,  are  State  laws  dealing  with  health,  and 
other  matters  of  Public  Policy.  Thus,  in  the  absence  of 
Congressional  action,  a  State  may  forbid,  and  may  punish, 
delivery,  within  the  State,  for  suprastate  commerce,  of  un- 
ripe (and  unfit)  fruit ;^*  may,  as  an  Incident  of  enforce- 
ment of  its  game  laws,  exclude,  (during  the  State's  closed 
season )  dead  game  coming  from  without  the  State  f^  may, 
for  the  protection  of  owners  of  branded  range  cattle,  pro- 
vide for  State  inspection  and  tagging  of  cattle-hides  to  be 
sent  out  of  the  State,  with  a  small  fee  per  hide;  and  may 
forbid  the  receiving,  by  railroads,  of  untagged  hides,  for 
transportation  to  points  outside  the  State  (the  Federal 
Courts  taking  notice  of  the  local  range  conditions) ;'"  may, 
within  limits,  enforce  Sunday  observance  ;^^  and  may  re- 
quire qualification  and  license  for  locomotive  engineers, 

Eosenberger  v.  Pacific  Ex.  Co.,  241  U.  S.  48;   S  36:  510;   L  60:  880. 

28Phillips  V.  Mobile,  208  U.  S.  472;  S  28:  370;  L  52:  578. 

2'Passenger  Cases,  7  How.  283 ;  L  12 :  702 ;  Henderson  v.  New  York, 
92  TJ.  S.  259 ;  L  23 :  543 ;  (apparently  overruling  New  York  v.  Miln, 
11  Pet.  102)  ;  L  9:  648;  Minnesota  v.  Barber,  136  U.  S.  313;  S  10:  862; 
L  34 :  455 ;  (holding  void  a  State  requirement  of  inspection  to  be  made 
witbin  the  State  before  slaughter) ;  Brimmer  v.  Eebman,  138  TJ.  S. 
78 ;  S  11 :  213 ;  L  34 :  862 ;  (holding  void  a  certain  State  meat-inspec- 
tion statute,  discriminating  against  cattle  slaughtered  more  than  one 
hundred  miles  from  the  place  of  the  sale  of  the  meat,  and  thereby 
tending  to  exclusion  from  the  State,  of  extra-State  meat). 

28Sligh  V.  Kirkwood,  237  TJ.  S.  52;   S  35:  501;  L  59:  835. 

^''See  Silz  v.  Hesterburg,  211  TJ.  S.  31 ;  S  29 :  10 ;  L  53 :  75. 

=»McLean  v.  Denver  &  Rio  Grande  E.  E.,  208  U.  S.  38;  S  27:1; 
L  51 :  78,  (dealing  with  legislation  of  a  Territory,  but  broadly  ap- 
plicable. Federal  areas  having  no  extra-areal  Commerce  power).  See 
Stoutenburgh  v.  Hennick,  129  U.  S.  141,  149;  S  9:  256;  L  32:  637. 

^iHennington  v.  Georgia,  163  U.  S.  299;  S  16:1086;  L  41:166  (a 
State  Sunday  law  held  operative  in  respect  of  interstate  freight 
trains) . 
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generally/''  or  for  automobiles;^^  and  may  tax  (and  there- 
by practically  inhibit)  the  use,  within  the  State,  of  trading- 
stamps  and  the  like  in  intrastate  sales  of  goods,  even  where 
suprastate  features  are  involved  ;^*  or  may,  under  like  con- 
ditions, prescribe  net  weights,  or  the  like,  of  food  sold  in 
containers.^" 

Such  State  power  does  not,  in  the  absence  of  Congress- 
ional permission,  extend  to  intoxicating  liquors  coming 
from  without  the  State.^" 

§  173.    Ferries. 

1.  Purely  and  solely  from  the  standpoint  of  movement 
and  transportation,  interferriage  is  within  the  general  Fed- 
eral power  over  intercommerce.^' 

2.  Pursuant,  however,  to  a  Common  Law  conception,  and 
to  Common  Law  usage  and  practice,  an  exclusive  right  of 
maintenance  of  a  ferry  from  and  to  a  certain  parcel  of 
riparian  land  within  a  State,  may  exist  as  an  easement  ap- 
purtenant to  such  parcel.^* 

In  so  far,  and  where  such  situation  exists,  there  enters  in 
the  question  of  State  Sovereignty  over  such  easement  in 
its  character  of  land.  Thus,  a  State  in  question  may  pro- 
tect such  easement,  at  least  on  outward  trips,  as  far  as  to 

^^Smith  V.  Alabama,  124  U.  S.  465;  S  8:564;  L  31:508.  See 
Equal  Protection  of  the  Laws. 

ssHendrick  v.  Maryland,  235  U.  S.  610;  S  35:140;  L  59:385  (fee 
based  upon  cost  of  road  maintenance). 

2*Eastv.  Van  Deman  &  Lewis,  240  U.  S.  342;  S  36:  3Y0;  L  60:  6Y9; 
Tanner  v.  Little,  240  U.  S.  369;  S  36:  379;  L  60:  691;  Pitney  v.  Wash- 
ington, 240  U.  S.  387 ;  S  36 :  385 ;  L  60 :  703. 

3= Armour  &  Co.  v.  North  Dakota,  240  IT.  S.  510;  S  36:440;  L  60: 
771. 

'sBowman  v.  Chicago  &  Northw.  Ey.,  125  U.  S.  465;  S  8:  689;  L 
31 :  700. 

As  to  Congressional  concession,  in  this  particular  field,  see  Wilson 
Act  and  Webb  Act  (§  405). 

^'Fanning  v.  Gregoire,  16  How.  524;  L  14: 1043;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  F.  S.  196;  S  5:826;  L  29:158;  St.  Clair 
County  V.  Interstate  Transfer  Co.,  192  IJ.  S.  454;  S  24:300;  L  48: 
518;  New  York  Centr.  E.  E.  v.  Hudson  County,  227  U.  S.  248;  S  33: 
269;  L  57:499;  Sault  Ste.  Marie  v.  International  Transit  Co.,  234 
TJ.  S.  333;  S  34:826;  L  58:1337. 

^'Conway  v.  Taylor's  Ex'or,  1  Bl.  603;  L  17: 191. 
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the  outer  line  (in  the  water)  of  the  State/'  and,  in  par- 
ticular, may  fix  rates  for  the  outward  passage.*" 

§  174.  Mere  Ultimate  Intended  Use,  As  not  Definitory 
of  Intercommerce. 

The  mere  fact  that  goods  being  transported  are  to  be 
used,  after  termination  of  the  transit,  outside  the  State  of 
origin  of  transit,  does  not  give  intercommerce  character  to 
the  transit ;  as,  in  the  case  of  coal.*^ 

§  175.  State  Action  in  Furtherance  of  Suprastate 
Commerce. 

Pursuant  to  a  general  principle  considered  elsewhere,*^ 
the  Federal  Exclusiveness  does  not  (in  the  absence  of  Con- 
gressional action  to  the  contrary)  extend  to  inhibition  of 
State  action  distinctly  not  limitative  of,  but  promotive  of, 
or  in  furtherance  of,  suprastate  Commerce:  as,  in  the 
niatter  of  State  improvement  of  a  navigable  river  within 
the  State,  with  requirement  of  public  survey,  measurement, 
find  scaling  of  logs  running  out  of  booms,  with  a  reasonable 
charge,  and  a  lien  therefor;*'  or  State  requirement,  with 
penalty,  of  compliance  with  Federal  law ;  as  of  compliance 
with  Federal  Organic  requirement  of  equality,  in  railroad 
switching-service ;"  or  of  performance  of  a  Common  Law 
duty :  as,  that  of  prompt  forwarding  or  delivery  of  tele- 
grams,*°  or  of  freight  ;*°  or  of  furnishing  freight  cars,  after 

^'Conway  v.  Taylor's  Ex'or,  cited  above. 

"Port  Eiehmond  Ferry  v.  Hudson  County,  234  U.  S.  317;  S  34: 
821;  L  58:1330. 

"Delaware,  L.  &  W.  E.  E.  v.  Turkonis,  238  U.  S.  439;  S  35:  902;  L 
59 :  1397. 

«§  123. 

^'Lindsay  &  Phelps  Co.  v.  Mullen,  176  U.  S.  126;  S  20:  325;  L  44: 
400.    See  Improvement  of  Navigable  Streams. 

"Missouri  Pae.  Ey.  v.  Larabee  Mills,  211  U.  S.  612;  S  29:214;  L 
53:352. 

^Western  Un.  Tel.  Co.  v.  James,  162  U.  S.  650;  S  16:  934;  L  40: 
1105;  Western  Tin.  Tel.  Co.  v.  Wilson,  213  U.  S.  52;  S  29:403;  L 
53:693;  Western  Un.  Tel.  Co.  v.  MiUing  Co.,  218  U.  S.  406;  S  31: 
59;  L  54: 1088;  Western  Un.  Tel.  Co.  v.  Crovo,  220  U.  S.  364;  S  31: 
399;  L  55:498. 

(In  Western  Un.  Tel.  Co.  v.  Pendleton,  122  U.  S.  347;  S  7: 1126; 
L  30 :  1187,  the  place  of  address  was  without  the  State  in  question,  and 
the  State  had,  thereby,  no  power). 

^^Atlantic  Coast  Line  v.  Mazursky,  216  U.  S.  122;  S  30:  378;  L  54: 
411. 


Suprastate  Commerce: — (a)  General  View.  141 

a  reasonable  time,  on  request  ;*'  or  of  prompt  settlement  of 
claims  for  loss  or  damage  to  goods  while  in  a  carrier's  pos- 
session within  the  State;**   or  of  interchange  of  freight.*' 

§  176.  Indirect,  Non-Discriminatory  State  Dealings 
with  Intercommerce,  in  the  absence  of  Congressional  Ac- 
tion. 

In  the  exercise  of  the  ordinary  functions  of  State  govern- 
ment, a  State  may,  in  a  considerable  degree,  deal  (in  the 
absence  of  Congressional  action)  with  Intercommerce,. pro- 
vided that  it  does  not  single  out  Intercommerce  as  a  sub- 
ject for  action,  and  thus  discriminate  against  it.^° 

In  such  a  situation,  and  subject  to  such  qualifications,  a 
State  may,  for  example,  make  an  Extension'^  of  the  Com- 
mon Law  of  Tort,  with  operation  upon  suprastate,  as  well 
as  upon  intrastate.  Commerce." 

§  177.    Severability  of  Traffic. 

Traffic,  within,  and  limited  to,  a  single  State,  but  carried 
on  by  carriers  engaged  primarily  in  intertraffic,  may,  in  the 
view  of  the  Federal  law,  be  separable;  and  may,  thereby 
(in  the  absence  of  Congressional  intervention),  be  within 
State  control.'^ 

^'Illinois  Centr.  E.  E.  v.  Mulberry  Coal  Co.,  238.  U.  S.  275;  S  35: 
760;  L  59:1306. 

** Atlantic  Coast  Line  v.  Mazursky,  cited  above;  Missouri,  Ks.  & 
Tex.  Ey.  v.  Harris,  234  U.  S.  412;  S  34:  790;  L  58: 1377.  As  to  the 
situation  after  action  by  Congress,  see  Charleston,  etc.  E.  E.  v. 
Vamville  Co.,  237  TJ.  S.  597;  S  35:715;  L  59:1137. 

"'Michigan  Centr.  E.  E.  v.  Michigan  E.  E.  Comm.,  236  U.  S.  615; 
S  35:426;  L  59:750. 

si'Standard  Oil  Co.  v.  Tennessee,  217  U.  S.  413;  S  30:543;  L  54; 
817. 

"See  Extension  (§§  554-556). 

^^Martin  v.  West,  222  U.  S.  191;  S  32:  42;  L  56: 159. 

For  examples  of  State  legislation  discriminatory  against  supra- 
state Commerce,  and  on  that  ground,  void,  see:  Ward  v.  Maryland, 
12  Wall.  418;  L  20:260;  Welton  v.  Missouri,  91  U.  S.  275;  L  23: 
347;  Guy  v.  Baltimore,  100  U.  S.  434;  L  25:743;  Moran  v.  New 
Orleans,  112  U.  S.  69;  S  5:  38;  L  28:  653;  Harman  v.  Chicago,  147  TJ. 
S.  396;  S  13:  306;  L  37:216;  Darnell  &  Son  v.  Memphis,  208  U.  S. 
113;  S  28:  247;  L  52:413. 

°^Thus,  by  the  laws  of  a  certain  State,  Pullman  cars  were  not 
obliged  to  receive  passengers  for  transit  between  two  points  both 
within  the  State,  but  were  at  liberty  to  do  so.  The  actual  and  the 
relative  amount  and  value  of  such  traffic  was  small,  and  was  not 
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The  same  principle  has  been  applied  to  express  corpora- 
tions,^* and  to  telegraph  corporations/' 

So,  a  State  may  sever  the  intra-State  from  the  extra-State 
portion  of  gross  railroad  receipts,  composed  in  part  of  in- 
tercommerce  receipts,  and  tax  the  former.^' 

So,  of  a  State  order  for  the  running  of  a  train  to  the  State 
line." 

§  178.  Persons  and  Things  In,  but  not  As  In,  Inter- 
transit. 

The  mere  fact  that  a  person  or  thing  is,  at  a  given  mo- 
ment, in  course  of  intertransit,  does  not  qualify  the  au- 
thority of  a  State  over  it  in  fields  of  action  not  dealing  with 
the  transit  as  such. 

Thus,  chattels  having  situs  in  a  certain  State,  are  not 
removed  from  the  general  taxing  power  of  the  State,  merely 
by  being  in  the  course  of,  or  engaged  in,  intertransit,  at  the 
time  of  the  laying  of  the  tax.'* 

So,  where  corporeal  chattels  have  come  into  a  State  by 
intertransit,  but  the  transit  is  as  yet  not  at  an  end,  in  law, 
by  reason  of  the  goods  being  still  in  an  original  package, 
sale  of  such  goods,  at  such  point  of  rest,  with  delivery 
within  the  state,  is  within  the  scope  of  a  general  State  sale 
tax,  not  discriminating  against  goods  of  intercommerce 
origin.'' 

So,  in  the  absence  of  Congressional  action,  the  Federal 
Organic  law  recognizes  in  the  States,  severally,  a  power  of 

essential  to  maintenance  of  intertransit  service  of  such  cars.  In  this 
situation,  acceptance  of  such  passengers  was  viewed  as  acceptance  of 
a  State  privilege,  and,  as  such,  as  bringing  the  corporation  within 
the  State  power  of  taxation  upon  receipts  from  such  (intrastate)  traf- 
fic. Pullman  Co.  v.  Adams,  189  U.  S.  420;  S  23:494;  L  47:877; 
Allen  V.  Pullman  Co.,  191  U.  S.  171;  S  24:  39;  L  48: 134. 

"Osborne  v.  Florida,  164  U.  S.  650;  S  17:  214;  L  41:  586. 

ssPostal  Telegr.  Cable  Co.  v.  Charleston,  153  TJ.  S.  692;  S  14: 1094; 
L  38:871. 

ssMaine  v.  Grand  Trunk  Ry.,  142  U.  S.  217;  S  12: 121;  L  35:  994. 

"Missouri  Pac.  Ey.  v.  Kansas,  216  F.  S.  262;  S  30:  330;  L  54:  472. 

sswiggins  Ferry  Co.  v.  East  St.  Louis,  107  TJ.  S.  365;  S  2:257;  L 
27:419;  Coe  v.  Errol,  116  U.  S.  517;  S  6:475;  L  29:715;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  S.  82;  S  23:266;   L  47:394. 

'^Woodruff  V.  Parham,  8  Wall.  123 ;  L  19 :  382.  So  of  a  State  tax 
per  gallon  on  spirituous  liquors,  under  like  circumstances.  Hinson  v. 
Lott,  8  Wall.  148;  L  19 :  887. 
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Extension*"  or  of  modification  (without  discrimination 
against  suprastate  Commerce)  of  the  Common  Law  prin- 
ciples of  classification :"  as,  in  classification  of  passengers, 
from  the  standpoint  of  relation  between  carrier  and  passen- 
ger. 

Thus,  a  State  may  provide  that  certain  (reasonably 
fixed)  exceptional  classes  of  passengers  shall  be  subject,  in 
respect  of  liability  for  negligence,  to  the  same  rules  as  em- 
ployees of  the  railroad."^ 

So,  a  general  State  attachment  or  garnishee  law,  ap- 
plicable to  chattels  or  credits  in  general,  is  ( in  the  absence 
of  Congressional  intervention)  operative  upon  railroad 
rolling-stock  engaged  in  intertransit ;  and  upon  credits 
arising  from,  and  in  the  course  of,  such  transit."' 

In  their  aspect,  however,  of  being  in  such  course  of 
transit,  such  persons  and  things  are  (in  the  absence  of  af- 
firmative Congressional  concession)  not  within  the  sphere 
of  State  authority.** 

§  179.    Occupation,  as  Such.°° 

Where,  and  in  so  far  as,  the  States  severally  lack  power 
of  dealing  with  a  given  class  of  action,  as  such,  they  can- 
not, pro  tanto,  deal  therewith  by  indirection,  in  the  form 
of  dealing  with  the  occupation,  as  such,  of  carrying  on  (in 

'"See  Extension  (§§  554-556). 

«iSee  Equal  Protection  of  the  Laws  (§§  49Y-499). 

«2Martin  v.  Pittsburg  etc.  K.  E.,  203  U.  S.  284;  S  2Y:  100;  L  51: 
184. 

«=Davis  V.  Cleveland,  Cinn.  etc.  Ey.,  21Y  U.  S.  157;  S  30: 463;  L  54: 
708. 

"1.  Persons.— Passenger  Cases,  7  How.  283;  L  12:702;  Crandall 
V.  Nevada,  6  Wall.  35;  L  18:745;  Henderson  v.  New  York,  92  U.  S. 
259;  L  23:  543;  Chy  Lung  v.  Freeman,  92  TJ.  S.  275;  L  23:  550;  Hall 
v.  De  Cuir,  95  TJ.  S.  485;  L  24:547;  People  v.  Compagnie  Gen. 
Transatlantique,  107  U.  S.  59;  S  2:  87;  L  27:  383;  Louisville,  N.  0. 
&  Tex.  Ey.,  v.  Mississippi,  133  IJ.  S.  587;  S  10:  348;  L  33:  784;  Chiles 
V.  Chesapeake  &  O.  Ey.,  218  U.  S.  71;  S  30:  667;  L  54:  936. 

2.  Things.— Poster  v.  Master  &  Wardens,  94  TJ.  S.  246;  L  24: 122 
(invalidity  of  a  State  statute  providing  for  exclusive  examination,  by 
port-wardens,  into  the  condition  of  goods  arriving  by  sea  at  a  State 
port  from  without  the  State). 

°^As  to  occupation  existing  not  merely  as  such,  but  peculiarly  dif- 
ferentiated, (as,  by  the  possession  of  a  right-of-way  railroad  fran- 
chise, or  of  an  incorporeal  hereditament  of  ferry-right),  see  more  spe- 
cific sections  of  this  Chapter. 
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\\iiole  or  in  part)  such  class  of  action, — ^the  Federal  law 
looking  to  Substance,  not  to  Form.°^ 

§  180.    No  State  Taxation  of  Intercommerce,  as  Such. 

It  follows  from  what  has  been  said  above,  that  a  State 

may  not  tax  intercommerce  as  such,  directly  or  indirectly.^' 

§  181.    Incidents. 

The  Federal  suprastate  Commerce  power  extends,  in  the 
discretion  of  Congress,  to  all  necessary  or  convenient  In- 
cidents :  as,  to  the  accounts,  in  respect  even  of  intrastate 
traffic,  of  a  carrier  engaged  also  in  suprastate  traffic  f^  to 
requirements  in  respect  of  rolling-stock  employed  partly 
in  intertransit ;  of  safety-appliances;  and  of  use  thereof 
even  in  intrastate  transit ;"'  but  not,  for  example,  to  such 
work  as  that  of  putting  up  of  fixtures  in  a  railroad  machine- 
shop  occupied  in  work  indifferently  upon  rolling-stock  used 
in,  and  rolling-stock  not  used  in,  suprastate  transit.'" 

§  182.  Classification  of  Passengers  by  Race  or  Color 
(in  Suprastate  Transit). 

1.  Mere  classification  of  persons,  by  race  or  color,  not 
being,  in  and  of  itself,  violative  of  Equal  Protection  of  the 
laws, '^Congress  has,  in  the  field  of  suprastate  Commerce, 
power  of  such  classification." 

2.  A  State  has  no  power,  to  this  effect,  in  suprastate 
Commerce,  but  the  matter  is  of  Exclusive  Congressional 
competency.'^ 

°^See  cases,  generally,  cited  in  this  group  of  Chapters.  In  many 
of  those  cases,  the  matter  there  primarily  in  question  was  dealt  with 
through,  or  from  the  standpoint  of,  occupation. 

"State  Freight  Tax,  15  Wall.  232;  L  21: 146;  Norfolk  &  Western 
E.  E.  V.  Pennsylvania,  136  U.  S.  114;  S  10:  958;  L  34:  394;  many  later 
cases. 

«sinterstate  Com.  Comm.  v.  Goodrich  Transit  Co.,  224  U.  S.  194; 
S  32:436;  L  56:729. 

^Southern  Ey.  v.  United  States,  222  U.  S.  20;  S  32:  2;  L  56:72. 
Southern  Ey.  v.  Indiana  E.  E.  Comm.,  236  TJ.  S.  439;  S  35:304;  L 
59:661. 

'"Shanks  y.  Delaware,  L.  &  W.  E.  E.,  239  TJ.  S.  556;  S  36: 188;  L 
60 :  436.    See,  also,  succeeding  Chapters  and  cases  there  cited. 

"See  Equal  Protection  of  the  Laws  (§§  497-499). 

'^TJbi  supra. 

"Hall  V.  DeCuir,  95  F.  S.  485;  L  24:547;  (incompetency  of  a 
State  to  forbid  classification  by  race  or  color,  by  carriers,  in  supra- 
state Commerce). 
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3.  Congress,  if  not  having  taken  affirmative  action  in 
this  field,  leaves  the  matter  to  be  governed  by  the  Common 
Law  principles  governing  common  carriers; — ^that  is  to 
say,  leaves  carriers  free,  in  suprastate  transit,  to  make 
such  classification  or  not,  at  their  pleasure/* 

"Chiles  V.  Chesapeake  &  O.  Ey.,  218  TJ.  S.  Yl;  S  30:  66Y;  L  54:  936. 
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CHAPTER  XXXIII. 

The  Same  General  Subject  Continued: — (b)  Land 
Highways  of  the  Different  Classes. 

§  183.    Prefatory. 

The  various  present  forms  and  aspects  of  highways  have 
all  been  developed  from  early  simple  forms,  with  mere 
specialization  and  adaptation  of  principles  applicable  to 
the  early  forms.^ 

§  184.    Ordinary  Highways. 

By  force  of  the  Federal  principles  of  Privileges  and  Im- 
munities/ and  of  the  principle  of  accrual  to  the  Federal 
Sovereignty,  of  State-created  property  or  privilege,*  ordi- 
nary highways,  existing  by  force  of  State  law  (a)  are,  as 
matter  of  Federal  Organic  law,  open  to  suprastate  Com- 
merce use,  to  the  same  extent  and  in  the  same  manner  as  to 
intrastate  use;  and  (b)  are,  pro  tanto,  within  the  field  of 
Federal  power.* 

§  185.    Street  Railroads. 

Rails  laid  pursuant  to  State  law  in  an  ordinary  high- 
way, or  in  an  ordinary  turnpike,  are,  in  law,  nothing  but  a 
particular  form  of  surfacing  of  the  road-way.  The  gauge, 
the  weight  of  rails,  the  matter  of  single  or  double  track, 
the  location  of  sidings,  and  other  such  features,  stand  upon 
the  same  footing  as  paving,  macadamizing  or  other  particu- 
lars of  ordinary  surface,  and,  like  features  of  the  latter 
class,  are  within  the  scope  of  State  Sovereignty,  apart 
from  the  feature  of  suprastate  Commerce. 

§  186.    Right-of-Way  Railroads. 

A  railroad  (whatever  be  the  form  of  propulsion)  built 
under  State-granted  exercise  of  right  of  Eminent  Domain, 
with  a  right-of-way  roadway  of  its  own,  is  a  highway,  but 

iSee  Lake  Superior  etc.  E.  E.  v.  United  States,  93  U.  S.  442,  446 
et  seq.;  L  23 :  965;  Atchison,  T.  &  S.  F.  E.  E.  v.  Denver  &  N.  O.  E.  E., 
110  U.  S.  66Y,  676;  S  4:185;  L  28:291. 

2§§  293,  294.    ^§§  101,  102. 

*Cases  generally  cited  in  the  present  Chapter,  and  in  the  preceding 
and  following  Commerce  Chapters. 
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of  limited  and  exclusive  character.    It  is,  mutatis  mutandis, 
subject  to  principles  governing  ordinary  highways.^ 

§  187.    Local  Oo-Existence  of  Such  Different  Types. 

Differentiation,  as  among  different  types  (above  con- 
sidered) of  highway,  is,  in  practice,  seldom  or  never  com- 
plete. In  practice,  for  example,  highways  of  different  types 
(as,  a  carriage-road  and  a  railroad)  constantly  intersect 
each  other,  at  grade ;  and,  at  points  of  intersection  at  grade, 
there  is  a  co-existence,  in  one  and  the  same  space  of  ground, 
of  different  types.  In  respect  of  such  a  space  of  intersec- 
tion, a  State  in  question  has  competency  to  deal  with  the 
situation,  not  only  (a)  from  the  standpoint  of  the  several 
types  viewed  separately,  but  (b)  from  the  standpoint  of 
their  co-existence.  State  capacity,  thus  existing,  extends 
not  merely  to  particulars  of  construction  ( as,  planking  be- 
tween rails,  warning-posts  and  gates)  but  to  particulars 
of  regulation :  as,  of  whistling  for  crossings,  slowing-down 
for  crossings,  and  the  like.* 

I  188.   Physicallnter-relation  of  Railroads. 

Just  as  a  State  has  control  over  the  location,  in  general, 
of  right-of-way  railroads  existing  under  State  law,  so  a 
State  has  control  of  physical  connection  between  different 
such  railroads,  and  with  relation  to  intertraffic.  Thus,  a 
State  may  order  physical  switching  connections  between 
two  such  railroads  at  a  point  where  they  approximate  each 
other.' 

§  189.    Stopping-Places. 

A  proper  provision  for  intermediate  stopping-places,  for 
street-cars  or  for  railroad  trains,  is  (like  the  fixing  of  ter- 
mini) an  essential  element  of  the  establishment  of  rails  in 
highways,  or  of  right-of-way  railroads ;  and  the  matter  of 
fixing  such  stopping-places  is,  in  the  absence  of  discrimina- 

^Thus,  a  State  may  provide  in  respect  of  safeguards  for  existing 
railroad  bridges,  just  as  it  may  at  the  outset  prescribe  particulars 
of  construction  of  such,  bridges.  New  York,  N.  H.  &  H.  E.  E.'v. 
New  York,  165  TJ.  S.  628;  S  17:  ^8;  L  41:  853. 

'Southern  Ey.  v.  King,  21Y  TJ.  S.  524;  S  30:  594;  L  54:  868. 

'Grand  Trunk  Ey.  v.  Michigan  Ey.  Comm.,  231  TJ.  S.  457;  S  34: 
152;  L  58:310;  Wisconsin,  etc.,  E.  E.  v.  Jacobson,  179  TJ.  S.  287; 
S  21:115;  L  45:194. 
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tion  against  intercommerce,  within  the  scope  of  State  au- 
thority and  is  on  the  same  footing  as  the  fixing  of  termini.' 

§  190.    RoUing-Stock,  Generally. 

An  early  conception  of  right-of-way  railroads  was :  that 
the  corporation  should  provide  only  motive-power,  (en- 
gines), and  that  cars  should  be  provided  by  individual  users 
of  the  road.^ 

Under  such  a  scheme,  the  engines, — while  individually, 
in  and  of  themselves,  chattels, — would,  while  in  use,  savor 
of  the  realty,  like  trade-fixtures ;  and  would  be,  pro  tanto, 
within  principles  applicable  to  the  real-estate  plant.  The 
scheme  proved  to  be  impracticable,  as  a  general  scheme, 
and  gave  way,  in  general,  to  the  plan  of  ownership  ( and  of 
provision)  by  the  railroad  corporation,  of  cars,  as  well  as 
of  engines.  In  this  situation,  what  has  been  said  immedi- 
ately above  as  to  engines,  became  applicable  to  such  other 
rolling-stock. 

The  result  is  that  such  rolling-stock  falls  within  the  prin- 
ciples (considered  in  the  earlier  paragraphs  of  the  present 
section )  applicable  to  the  real  estate  plant." 

sGladsoa  v.  Minnesota,  166  U.  S.  42Y;  S  17:  627;  L  41: 1064;  Lake 
Shore  etc.  Ey.  v.  Ohio,  173  U.  S.  285;  S  19:  465;  L  43:  702. 

For  instances  of  unreasonable  or  discriminatory  (and  thereby  in- 
valid) State  action,  in  this  field,  see  Illinois  Centr.  R.  E.  v.  Illinois, 
163  U.  S.  142;  S  16:1096;  L  41:107;  Cleveland,  Oinn.,  etc.  Ey.  v. 
Illinois,  177  U.  S.  514;  S  20:  722;  L  44:  868;  Mississippi  E.  E.  Comm. 
V.  Illinois  Centr.  E.  E.,  203  U.  S.  335;  S  27:  90;  L  51:  209;  Atlantic 
Coast  Line  v.  Wharton,  207  U.  S.  328;  S  28: 121;  L  52:  230;  Chicago, 
B.  &  Q.  E.  E.  V.  Wisconsin  E.  E.  Comm.,  237  F.  S.  220;  S  35:  560; 
L  59:926. 

'See  Lake  Superior  etc.  E.  E.  v.  United  States,  93  U.  S.  442,  4*6 
et  seq.;  L  23:  965;  Atchison,  T.  &  S.  F.  E.  R.  v.  Denver  &  N.  O.  E.  E., 
110  U.  S.  667;  S  4: 185;  L  28:  291,  both  cited  above. 

"New  York,  N.  H.  &  H.  E.  E.  v.  New  York,  165  U.  S.  628;  S 
17:418;  L  41:  853  (State  power  of  regulation  of  the  heating  of  pas- 
senger-cars) ;  Chicago,  Eock  Island  &  Pac.  Ey.  v.  Arkansas,  219  TJ.  S. 
453 ;  S  31 :  275 ;  L  55 :  290  (valid  State  requirement,  with  a  view  to 
safety,  of  a  specific  number  of  brakemen). 

For  instance  of  arbitrary  and  unreasonable  (and  thereby  void) 
State  requirement  of  furnishing  freight-cars,  see  Houston  etc.  E.  E.  v. 
Mayes,  201  U.  S.  321;  S  26:  491;  L  50:  772;  St.  Louis  Southw.  Ey.  v. 
Arkansas,  217  U.  S.  136;  S  30:476;  L  54:  698. 
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§  191.   Inter-Use  of  Railroad  Beds  and  Tracks. 

A  State  may,  in  the  absence  of  Congressional  action, 
order  inter-use,  by  different  right-of-way  railroad  corpora- 
tions, of  each  other's  beds  and  trackage,  generally,  includ- 
ing intertrafflc.^^ 

§  192.    Time-Schedules. 

In  the  absence  of  Congressional  action,  a  State  may  fix 
time-schedules,  not  only  with  a  view  to  intrastate  service, 
but  with  a  view  to  intertransit :  as,  with  a  view  to  connec- 
tion between  points  within  the  State,  on  interstate  trains.^'' 

§  193.  Wires,  Poles,  Conduits,  etc.,  in  Highways  of 
Any  One  of  the  Several  Types. 

The  establishment,  maintenance,  and  use,  in  a  highway, 
(of  any  of  the  types  above  considered),  of  telegraph  or 
telephone  poles,  wire-conduits,  or  the  like,  is  a  mere  detail 
of  establishment  of  construction,  or  of  use,  of  such  high- 
ways ;  and  what  has  been  said  above  of  rails,  their  use,  and 
their  incidents,  is  applicable  to  such  poles,  conduits,  wires, 
and  the  like.^^ 

§  194.   Wharves. 

A  wharf,  as  such,  is  not  a  highway ;  and  the  mere  fact 
of  use  of  a  wharf,  by  the  owner  (a  carrier)  in  intertraffic, 
does  not  constitute  it  a  highway." 

A  wharf  may,  however,  by  use  voluntarily  made  of  it,  by 
the  owner,  become,  and  be,  a  highway ;  and  may,  thereby, 
and  pro  tanto,  come,  and  be,  within  the  Federal  Intercom- 
merce  power.^° 

"Grand  Trunk  Ey.  t.  Michigan  Ey.  Comm.,  231  U.  S.  457;  S  34: 
152;  L  58:310. 

^'Atlantic  Coast  Line  v.  North  Carolina  Corp'n  Comm.,  206  U.  S. 
1;  S  2Y:585;  L  51:933. 

I'Thus,  a  State  may  impose  a  penalty  for  non-performance  of  a 
telegraph  company's  Common  Law  duty  in  respect  of  telegrams  gen- 
erally, including  intertransit  telegrams.  Western  Un.  Tel.  Co.  t. 
James,  162  U.  S.  650;  S  16:  934;  L  40: 1105;  Western  Un.  Tel.  Co.  v. 
Milling  Co.,  218  U.  S.  406;  S  31:59;  L  54:1088;  Western  Un.  Tel. 
Co.  V.  Crovo,  220  U.  S.  364;  S  31:  399;  L  55:498. 

"Louisville  &  Nashv.  K.  E.  v.  West  Coast  Co.,  198  U.  S.  483;  S 
25:  745;  L  49: 1135.  See  Weems  Stmbt.  Co.  v.  People's  Stmbt.  Co., 
214  U.  S.  345;  S  29:  661;  L  53. 1024. 

'^Southern  Pac.  Terminal  Co.  v.  Interstate  Com.  Comm.,  219  U.  S. 
498;  S  31:279;  L  55:310. 
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§  195.    Discontinuance. 

The  Federal  Sovereignty  extends  not  merely  to  use,  but 
to  continuance  of  existence,  of  a  highway.  Thus,  where  a 
State  has  authorized  the  building  of  a  railroad  bridge,  and 
the  bridge  has  become  a  link  in  intertransit,  the  power, 
(otherwise  existing),  of  the  State,  to  order  removal  of  the 
bridge,  as  matter  of  State  public  policy,  (as,  for  a  drainage 
scheme),  has  come  to  an  end,^the  question  of  continuance 
of  the  bridge  having  now  accrued  to  the  field  of  Federal 
Sovereignty,  as  matter  of  intercommerce." 

§  196.    Canals. 

In  the  Common  Law  sense  of  the  term  "land",  a  canal  is 
land ;  and  what  has  been  said  in  earlier  sections  is  plainly 
applicable,  distributively,  to  canals  and  to  carriers  or 
others  as  users  of  canals." 

i^Kansas  Southern  Ey.  v.  Kaw  Valley  Dist.,  233  TJ.  S.  75;  S  34: 
564;  L  58:857. 
^'As  to  canals  as  Admiralty  waters,  see  Admiralty  Waters. 
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The  Same  General  Subject  Continued: — (c)  Common 
Caeeiers  as  Such. 

§  197.    The  General  Principle. 

Common  carriers,  as  a  class,  engaged  in  (and  as  engaged 
in)  intercommerce,  act  under  Federal  right,  and  are  free 
from  State  exclusion  or  material  State  control.  Thus,  a 
State  requirement,  upon  carriers,  as  a  class,  of  a  license  or 
bond,  or  the  like,  is  not  operative  in  respect  of  an  inter- 
transit  portion  of  a  carrier's  business.^ 

So  of  rates.^ 

Miuor  State  regulation  is,  however,  in  the  absence  of 
Congressional  action,  permissible:  as,  in  requirement  of 
posting  of  rates,  including  intercommerce  rates.' 

§  198.  No  Imposition,  upon  Carriers,  of  Extra-State 
Duties. 

Whatever  may  be  the  power  of  a  State  in  respect  of  intra- 
state duties  in  intertraffic,  it  is  not  competent  to  a  State  to 
prescribe  the  duties  of  the  carrier  in  respect  of  matters  out- 
side the  State:  as,  by  imposition,  upon  an  initial  carrier, 
of  a  duty  of  tracing  freight  lost  outside  the  State,  and  of 
giving  information  to  the  shipper  as  to  the  matter,*  or  a 
duty  of  personal  delivery  out  of  the  State  (or  out  of 
the  State  area  proper)  of  a  telegram  received  at  an  office 
within  the  State." 

^Bowman  v.  Chicago  &  Northw.  Ey.,  125  U.  S.  465;  S  8:  689;  L  31: 
700;  Crutcher  v.  Kentucky,  141  TJ.  S.  47 ;  S  11 :  851 ;  L  35 :  649 ;  Adams 
Ex.  Co.  V.  New  York,  232  U.  S.  14;  S  34:  203;  L  58:  483. 

^Wabash  etc.  Ry.  v.  lUinois,  118  U.  S.  557;  S  7:4;  L  30:244; 
Louisville  &  Nashv.  E.  E.  v.  Eubank,  184  TJ.  S.  27;  S  22:  277;  L  46: 
416;  Hanley  v.  Kansas  City  So.  Ey.,  187  U.  S.  617;  S  23:214;  L  47: 
333. 

•Eailroad  v.  Puller,  17  Wall.  560;  L  21:  710. 

♦Central  of  Georgia  Ey.  v.  Murphey,  196  TJ.  S.  194;  S  25:  218; 
L  49:  444. 

^Western  TJn.  Tel.  Co.  v.  Pendleton,  122  TJ.  S.  347;  S  7: 1126;  L  30: 
1187;  Western  TJn.  Tel.  Co.  v.  Brown,  234  TJ.  S.  542;  S  34:955;  L 
58 :  1457 ;  (the  latter  a  case  of  delivery  in  a  Federal  area  within  the 
State). 

151 


152  Principles  of  tlie  Federal  Law. 

§  199.  Limitation  of  Carriers'  Liability,  Apart  from 
Federal  Legislation. 

1.  In  the  Absence  of  State  Statute. — In  the  absence 
of  State  statute,  as  well  as  of  Congressional  action,  the 
question  of  liability  of  carriers,  in  intercommerce  traffic, 
was  originally  dealt  with  by  the  Federal  law  in  two  distinct 
and  separate  ways.  (1)  In  the  Federal  Courts,  it  was 
dealt  with  by  the  standards  and  doctrines  of  the  Common 
Law  as  Federally  understood;'  (2)  in  the  State  Judicial 
Jurisdictions,  it  was  permitted  by  the  Federal  law  to  be 
dealt  with  (and  was  dealt  with)  by  the  standards  and  doc- 
trines of  the  Common  Law  as  understood  by  the  States 
severally.^ 

The  field  was,  therefore,  one  of  those  in  which,  in 
respect  of  a  given  transaction,  two  different  views  of 
law  might  ( and,  in  practice,  in  considerable  measure,  did ) 
exist  concurrently:  the  application  of  the  one  or  of  the 
other  view  depending  upon  the  accident  of  Federal,  or  of 
State,  Original  jurisdiction  of  a  particular  cause.® 

2.  As  Matter  of  Affirmative  State  Legislation. — In 
the  absence  of  Congressional  action,  it  would  seem  to  have 
been  competent  to  the  States  severally,  (without  discrim- 
ination against  intercommerce) ,  to  deal  with  this  field  by 
statute,  as  well  as  by  Unwritten  State  law." 

3.  State  Inhibition  of  Action  by  Carriers,  in  This 
Field. — In  the  absence  of  Congressional  action,  a  State 
may,  by  statute,  inhibit  the  making,  within  the  State,  of  a 
contract  of  limitation  of  liability  of  a  telegraph  corpora- 

»§§  681-684;  688-697;  and  cases  cited.    '^Ubi  supra. 

^Pennsylvania  E.  R  v.  Hughes,  191  U.  S.  477;  S  24:  132;  L  48: 
268;  (taken  in  connection  with  Hart  v.  Pennsylvania  E.  E.,  112  TJ. 
S.  331;  S  5:151;  L  28:717). 

"See  Chicago,  Milw.  &  St.  P.  Ey.  v.  Solan,  169  U.  S.  133;  S  18: 
289;  L  42:  688;  Eichmond  etc.  E.  E.  v.  Patterson  Tobacco  Co.,  169 
U.  S.  311;  S  18:  335;  L  42:759;  Baltimore  &  O.  Southw.  Ey.  v. 
Voight,  176  U.  S.  498;  S  20:  385;  L  44:  560;  Western  Un.  Tel.  Co.  v. 
Call  Pub'g  Co.,  181  TT.  S.  92;  S  21:561;  L  45:756;  Atlantic  Coast 
Line  V.  Mazursky,  216  U.  S.  122;  S  30:  378;  L  54:  411;  Adams  Ex. 
Co.  V.  Oroninger,  226  U.  S.  491,  at  p.  500 ;  S  38 :  148 ;  L  57 :  314 :  "But 
it  is  equally"  *  *  *;  Missouri,  Ks.  &  Tex.  Ey.  v.  Harris,  234  U.  S. 
412;  S34:790;L  58:1377. 
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tion,  even  in  respect  of  telegrams  to  points  without  the 
State,  and  lost  without  the  State.^" 

§  200.  State  Power  of  Conclusive  Presumption  of  Dam- 
age to  Goods,  by  Final  Carrier. 

In  view  of  the  difficulty  (and  often  the  impossibility)  of 
locating,  as  among  connecting  carriers,  damage  to  goods, 
it  is  competent  to  a  State  ( in  the  absence  of  action  by  Con- 
gress) to  provide  that  if  a  carrier  voluntarily  receives, 
within  the  State,  for  delivery  therein,  goods  from  a  con- 
necting prior  carrier,  outside  the  State,  the  receiving  car- 
rier shall  be  liable  for  damage  appearing  upon  delivery  ;^^ 
such  statutory  provision  merely  amounting  to  an  absolute 
requirement  upon  such  final  carrier  of  non-acceptance  from 
the  prior  carrier,  of  damaged  goods,  as  and  for  goods  not 
then  in  damaged  condition.^^ 

"Western  Un.  Tel.  Co.  v.  Milling  Co.,  218  U.  S.  406;  S  31:  59;  L 
54:1088. 

"Atlantic  Coast  Line  v.  Glenn,  239  U.  S.  388;  S  36: 154;  L  60:  344. 

^^We  may  here  observe  that  Congress,  having  power  over  a  supra- 
state  transit,  from  beginning  to  end,  imposes,  upon  the  initial  carrier, 
liability  for  loss  or  damage  occurring  at  any  stage  of  a  through 
transit,  leaving  the  question  of  fault,  as  among  successive  carriers,  to 
be  settled  by  them,  inter  se.  New  York  &  Norf.  E.  E.  v.  Peninsula 
Exchange,  240  TJ.  S.  34;  S  36:  230;  L  60:  511.  Such  Congressionally- 
imposed  absolute  liability  upon  the  initial  carrier,  as  between  him  and 
shipper  or  consignee,  is  not  inconsistent  with  State-imposed  absolute 
liability,  as  between  the  final  carrier  and  shipper  or  consignee  (At- 
lantic Coast  Line  v.  Glenn,  cited  above),  rights  of  successive  carriers 
inter  se  not  being  affected  by  either  the  Federal  or  the  State,  legisla- 
tion. 

As  to  conclusive  presumption,  generally,  based  upon  consideration 
of  impracticability  of  actual  ascertainment  of  facts,  etc.,  see  Evi- 
dential Crimes  (§  519). 


CHAPTER  XXXV. 

The  Same  General  Subject  Continued: — (d)  Defini- 
tion OF  Intebtransit. 

§  201.   Direction  and  Course  of  Intertrausit. 

The  direction  and  particular  course  of  a  physical  inter- 
transit  is  immaterial.  The  transit  may  be  from  or  into, 
the  State  in  question ;  or  it  may  enter,  and  pass  across  and 
beyond  such  State,  and  thereby  be  tri-areal  or  multi-areal.^ 

§  202.   Subjects  of  Intertrausit. 

From  the  standpoint  of  Intertransit,  the  Federal  law  of 
Intercommerce  includes  persons,^  as  well  as  things  corpo- 
real (as,  freight  and  express  parcels),  and  things  incorpo- 
real, capable  of  transmission:  (as,  telegraphic  messages,' 
or  information  or  instruction )  .* 

§  203.   Slight,  Incidental  Departure  from  a  State. 

Mere  slight,  incidental  and  unimportant  detours  from  the 
area  proper  of  a  single  State  are  viewed — whether  in  favor 
of,  or  as  against,  those  concerned  in  the  journey — as  not 
giving  to  the  journey  the  character  of  intertransit :  as,  in 
the  case  of  mere  tackings  of  a  sailing-vessel  into  Canadian 
waters,  in  a  Lake  voyage  between  two  Lake  ports  in  Michi- 
gan,'* or  into  extra-State  Ocean  waters." 

So,  where  a  railroad  corporation  of  a  certain  State  had 
its  road-bed  almost  wholly  within  the  home  State,  but,  sole- 

iFargo  V.  Michigan,  121  U.  S.  230;  S  Y:  857;  L  30:  888. 

'Crandall  v.  Nevada,  6  Wall.  35;  L  18:745;  Head  Money  Cases, 
112  U.  S.  580;  S  5:  247;  L  28:  798;  Hoke  v.  United  States,  227  U.  S. 
308;  S  33:281;  L  57:523;  Athanasaw  v.  United  States,  227  U.  S. 
326;  S  33:  285;  L  57:  528;  Bennett  v.  United  States,  227  U.  S.  333; 
S  33:288;  L  57:53. 

•Various  cases  cited  in  the  present  Part. 

♦International  Text-book  Co.  v.  Pigg,  217  U.  S.  91;  S  30:481;  L 
54:678;  (correspondence-school  instruction). 

"Cincinnati  Packet  Co.  v.  Bay,  200  U.  S.  179;  S  26:  208;  L  50:  428 
(the  Sherman  Act  held  inapplicable  to  such  situation  on  the  ground 
that  traffic  by  such  route  would  be  mere  intrastate  traffic). 

•Wilmington  Transp'n  Co.  v.  California  E.  E.  Comm.,  236  U.  S. 
151;    S  35:276;  L  59:508. 
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ly  for  the  avoidance  of  an  engineering  difficulty,  made  a 
slight  detour  into  an  adjoining  State,  with  a  corresponding 
detour  of  traffic,  the  detour  was,  in  respect  of  traffic,  viewed 
as  negligible ;  and  through-traffic  over  the  detour,  between 
two  points  in  the  home  State,  was  intrastate  traffic,  not- 
withstanding the  physical  detour.' 

The  matter  of  absolute  length  of  time  would  seem  to  be 
not  necessarily  material.  In  the  case,  for  example,  of  logs, 
cut  in  one  State,  and  in  the  course  of  transit  through  a 
second  State,  a  holding  for  a  considerable  part  of  a  year, 
awaiting  Spring  freshets,  for  moving  down  a  river,  was 
viewed,  obiter,  by  the  Supreme  Court,  (following  the  State 
Court's  view)  as  not  material.' 

So,  mere  temporary  absence  from  his  employment,  on  the 
part  of  a  railroad  employee,  does  not  necessarily  defeat, 
as  against  him,  interstate  character  of  his  service,  as  of  a 
whole  journey.' 

§  204.   Incidental  Interruptions. 

Continuity  and  Intertransit  character  are  not,  in  legal 
contemplation,  destroyed  by  mere  incidental  or  casual  phys- 
ical interruptions  of  a  journey,  as,  for  necessary  repairs  to 
a  carrier's  vehicles;^"  for  grazing,  in  the  case  of  a  herd  or 
flock  of  animals  being  driven  across  a  State,  in  a  manner 

'Lehigh  Valley  E.  E.  v.  Pennsylvania,  145  F.  S.  192;  S  12:806; 
L  36 :  672 ;  (through  transportation,  on  such  route,  being  held  within 
the  taxing  power  of  the  home  State,  as  intrastate  transportation).  So, 
Ewing  V.  Leavenworth,  226  U.  S.  464;  S  33:157;  L  57:303. 

Reference  may  be  made  here,  also,  to  the  case  of  an  interruption 
to  the  actual  movement  of  goods  in  the  case  of  a  holding  of  them 
by  a  carrier  awaiting  payment  before  delivery,  of  C.  O.  D.  charges. 
See,  below.  Termination  of  Transit.    (§  209). 

8Coe  V.  Errol,  116  U.  S.  517:  S  6:  475;  L  29:  715.  See  so  much  of 
the  statement  of  facts,  and  of  the  State  Court's  judgment,  as  refers 
to  the  logs  cut  in  Maine;  and  so  much  of  the  Opinion  as  refers  to 
those  logs  (p.  525 :  "This  question  does  not  *  *  *  protection  of  the 
Constitution").  (As  to  the  actual  decision  in  Coe  v.  Errol,  see  cita- 
tion of  the  case  elsewhere,  to  another  point). 

'North  Carolina  E.  E.  v.  Zachary,  232  U.  S.  248;  S  34:  305;  L  58: 
591. 

"Delk  v.  St.  Louis  etc.  E.  E.,  220  U.  S.  580;  S  31:  617;  L  55:  590; 
Great  Northern  Ey.  v.  Otos,  239  U.  S.  349 ;  S  36 :  124;  L  60 :  322. 
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common  in  the  region ;"  or  for  transfer  by  one  carrier  to 
another,  in  through  transportation.^^ 

So,  of  a  stop  of  a  dining-car,  awaiting  its  next  ensuing 
attachment  to  a  train ;"  of  the  stoppage  of  a  freight-train, 
in  a  railroad  yard,  for  breaking  it  up  and  making  new 
trains,^*  and  of  change  from  a  defective,  to  a  sound,  freight- 
car." 

§  205.   Incidents  of  Actual  Intertransit. 

Like  other  specific  matters,  in  general,  Intertransit  in- 
cludes within  its  scope,  such  matters  as  are  necessary  or 
natural  Incidents  of  actual  transit. 

Thus,  a  workman  carrying  bolts  for  the  repair  of  a  rail- 
road bridge  used  for  intertransit,  may  be  viewed  as  en- 
gaged, thereby,  in  intertransit,  and  so  in  intercommerce.'" 

"Kelley  v.  Ehoads,  188  TJ.  S.  1;  S  23:259;  L  4Y:  359. 

"Texas  &  New  Orleans  E.  E.  v.  Sabine  Tram  Co.,  227  U.  S.  Ill; 
S  33:229;  L  57:442. 

"Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  1;  S  25: 158;  L  49:  363. 

"St.  Louis,  San  Fr.  etc.  Ey.  v.  Seale,  229  U.  S.  156;  S  33:  651;  L 
57:1129. 

"Atchison,  T.  &  S.  F.  Ey.  v.  Harold,  241  TJ.  S.  371;  S  36:  665;  L 
60:544. 

"Pedersen  v.  Delaware,  L.  &  W.  E.  E.,  229  U.  S.  146;  S  33:  648;  L 
57 :  1125  (three  Justices  dissenting) . 

So,  of  a  railroad  yard-clerk,  while  engaged  in  taking  the  numbers 
of,  and  in  sealing  and  marking,  cars  of  a  train,  for  the  breaking-up 
of  the  train,  and  the  making-up  of  new  trains,  some  (although  not 
all)  of  the  cars  being  in  intertransit,  although,  at  the  time,  the  cars 
are  not  in  actual  motion.  St.  Louis  &  San  Francisco  Ey.  v.  Seale, 
229  U.  S.  156;  S  33:  651;  L  67:1129;  Pecos  &  Northern  Tex.  Ey.  v. 
Eosenbloom,  240  U.  S.  439;  S  36:  390;  L  60:  730. 

So,  of  switching  (Illinois  Centr.  E.  E.  v.  Louisiana  E.  E.  Comm., 
236  U.  S.  157;  S  35:  275;  L  59:  517);  and  of  cutting  out  intrastate 
cars  from  a  train  otherwise  operating  in  intercommerce.  Illinois 
Centr.  E.  E.  v.  Behrens,  233  TJ.  S.  473;  S  34:  646;  L  58: 1051;  New 
York  Centr.  E.  E.  v.  Carr,  238  TJ.  S.  260;  S  35:  780;  L  59: 1298. 

So,  of  movement  of  rolling-stock,  simply  for  repairs.  Chicago,  Eock 
Island  &  Pac.  Ey.  v.  Wright,  239  TJ.  S.  548;  S  36 :  185;  L  60:  431. 

Not,  however,  of  such  work  as  the  putting-up  of  fixtures  in  a  rail- 
road machine-shop,  occupied  in  working  upon  rolling-stock,  some 
used  in  suprastate  and  some  used  only  in  intrastate,  traffic  (Shanks 
V.  Delaware,  L.  &  W.  E.  E.,  239  TJ.  S.  556;  S  36:188;  L  60:436); 
nor,  generally,  of  contractors,  and  their  agents  and  servants,  as  dis- 
tinguished from  employees.  Chicago,  Eock  Island  &  Pac.  Ey.  v. 
Bond,  240  TJ.  S.  449;  S  36:403;  L  60:735;  Chicago,  B.  &  Q.  E.  E. 
V.  Harrington,  241  U.  S.  177;  S  36:  517;  L  60: 941. 
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§  206.   Not  Necessarily  of  Trade  Character. 

Intertransit  is  not  necessarily  of  Trade  character. 
Mere  pleasure  travel,  for  example,  or  transmission  of 
gifts  and  non-commercial  telegrams,  are  potential  subjects 
of  intertransit. 

Movement  of  empty  cars  may  be  intertransit." 

§  207.   Beginning  of  Intertransit. 

The  question  whether,  in  a  given  instance,  intertransit 
has  begun,  may  turn  upon  one  or  more  of  a  variety  of  con- 
siderations: (a)  of  physical;  (b)  of  contractual ;  or  (c) 
of  legal,  character. 

Delivery  to  a  shipper,  may  be,  and  ordinarily  is,  a  begin- 
ning of  transit,  although  goods  are  to,  and  do,  remain,  for 
a  reasonable  period,  in  the  carrier's  hands,  for  transmission 
in  the  ordinary  course  of  his  business.^' 

§  208.   Continuity. 

1.  The  General  Principle. — To  be  intertransit,  a  jour- 
ney— of  a  person  or  of  a  thing — must  be  continuous,  and 
not  a  mere  succession  of  separate  and  independent  physical 
journeys.  This  principle  may  be  presented  in  general  terms 
in  the  statement  that  continuity  is  essential  for  intertransit. 
Thus,  a  theatrical  or  exhibition  tour,  with  successive  stops 
planned  as  a  fundamental  feature  of  the  journey  as  a 
whole,  would  be  a  succession  of  transits,  and  not  a  single 
transit,  at  least  for  many  purposes.^' 

2.  Initial  Intent. — It  is  essential  to  continuity  in  a 
journey — of  a  person  or  of  a  thing — that  intertransit  have 
been  intended  at  the  outset,  by  the  traveller  or  the  shipper. 
Thxis, — to  put  a  simple  case — if  one  should  take  goods  from 
one  point  in  a  certain  State,  to  another  point  in  the  same 
State,  with  intent  to  sell  them  at  the  latter  point ;  but  fail- 
ing to  sell  them  there,  should  then  and  there  determine  to 

"North  Carolina  E.  E.  v.  Zachary,  232  U.  S.  248;  S  34:  305;  L  58: 
591. 

i^Southern  Pac.  Terminal  Co.  v.  Interstate  Com.  Comm.,  219  U.  S. 
498;  S  31:2Y9;  L  55:310;  Pennsylvania  E.  E.  v.  Clark  Coal  Co., 
238  U.  S.  456;  S  35:  896;  L  59: 1406;  (coal  f.  o.  b.  at  the  mine). 

"Chicago,  Milw.  &  St.  Paul  Ey.  v.  Iowa,  233  U.  S.  334;  S  34:  592; 
L  58:988. 

Mutual  Film  Corp.  v.  Ohio  Industrial  Comm.,  236  U.  S.  230;  S 
35 :  38Y ;  L  59 :  552  (moving-picture  films  subject  to  censorship  in 
any  State  where  unshipped  for  exhibition  there). 
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take  them,  (and  actually  take  them) ,  to  a  point  outside  the 
State,  the  physical  journey  from  the  initial  point  to  the 
final  point  would  not  be  in  law  continuous,  and  would  not 
be  intertransit.  The  same  thing  would  be  true  if,  in  the 
first  stage  of  the  actual  journey,  he  had  no  definite  inten- 
tion as  to  what  he  would  do  with  the  goods  upon  arriving 
at  the  first  stopping-place.  In  either  case,  he  and  the 
goods  would  (in  the  language  of  Intertransit),  have  "come 
to  rest"  at  the  first  of  the  two  stopping-points.-" 

It  is  not  necessary  that  the  initial  intent  be  specific :  that 
is,  that  it  contemplate  a  particular  course  of  ultimate 
transit.  It  is  sufficient  that  intertransit  in  some  form  be 
intended.  Thus, — to  recur,  with  modifications,  to  a  simple 
situation  considered  in  the  immediately  preceding  para- 
graph— if  one  take  goods  from  a  point  within  a  certain 
State  to  another  point  within  the  State,  for  shipment  thence 
to  some  point  outside  the  State,  leaving  the  selection  of  such 
other  point  to  be  determined  at  the  first  stopping-point 
(within  the  State)  according  to  the  condition  of  the  mar- 
ket; and  pursuant  to  the  original  plan,  a  shipment  out  of 
the  State  is  made,  the  journey  of  the  goods  from  the  initial 
point  to  the  extra-State  point  will  (other  essentials  being 
present)  be  a  unit,  and  intertransit. 

This  principle  is  illustrated  in  the  familiar  situation  of 
massing  of  goods  at  a  shipping-point  within  a  State  for 

^"The  latter  situation  (and,  a  fortiori,  the  former)  is  illustrated  in 
American  Steel  &  Wire  Co.  v.  Speed,  192  U.  S.  500.  The  owner  of 
coal-mines  in  one  State,  brings  coal,  in  his  own  vessels,  to  a  port 
in  another  State.  The  journey  thus  far  is  of  interstate  character; 
and  it,  and  the  goods,  pending  the  transit,  are  thereby  within  the 
scope  of  Federal  and  not  State  authority.  If,  however,  the  coal  comes 
to  rest  at  the  such  port,  in  the  second  State,  and  is  held  there,  by  the 
owner,  for  sale  there,  by  the  original  boat-loads;  and  if  the  pur- 
chaser of  a  boat-load  carries  his  purchase  further,  whether  to  a 
point  within,  or  to  a  point  without,  the  second  State,  such  supple- 
mental journey  does  not  merge  with  the  original  journey,  and  form 
with  it  a  unit  of  journey;  but  stands  by  itself, — being  bi-areal  or 
uni-areal  according  as  it  departs  from  the  second  State  or  not. 

To  the  same  effect  are:  Brown  v.  Houston,  114  U.  S.  622;  S  5: 
1091;  L  29:257;  Pittsburg  Coal  Co.  v.  Bates,  156  U.  S.  577;  S  15: 
415;  L  39:538;  General  Oil  Co.  v.  Grain,  209  U.  S.  211;  S  28:475; 
L  52:754. 
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(and  followed  by)  sale  and  extra-State  shipment  thence, 
all  in  the  ordinary  and  convenient  course  of  business." 

3.  Continuation,  by  Vbndbb,  of  an  Original  Intent  of 
Shipper: — (Change  of  Title,  en  Route). — Intertransit 
character,  having  once  attached  to  a  transit  of  goods,  by 
intertransit  intent  of  the  shipper,  may  be  continued  by  a 
continuance  of  the  intent  on  the  part  of  a  purchaser  of  the 
goods  en  route.  That  is  to  say, — mere  change  of  title  of 
goods  en  route,  does  not,  in  and  of  itself,  defeat  inter- 
transit character  of  the  journey." 

4.  Continuity  in  Methods,  Means,  and  Details,  Not 
Necessary. — It  is  not  essential  to  continuity-in-law  that  a 
passenger  or  a  shipper  follow  one  and  the  same  method ;  or 
use  one  and  the  same  instrumentality  ( or  one  and  the  same 
type  of  instrumentality),  throughout  the  transit;  or  (if, 
or  in  so  far  as  he  avails  himself  of  carriers),  that  there  be 
a  through-contract  of  carriage  with  successive  carriers." 

What  has  just  been  said  in  respect  of  successive  carriers, 
is  obviously  true  of  independent  successive  employment  by 
a  traveller  or  shipper  of  a  single  carrier. 

5.  Continuity  from  the  Standpoint  of  Carriers'  Occu- 
pation AND  Instrumentalities. — The  mere  fact  that  con- 
tinuity, and  intertransit  character,  in  a  journey,  may  exist 
in  favor  of,  or  as  against  travellers  or  shippers  utilizing 
successive  carriers  independently,  does  not,  from  the  stand- 
point of  the  carrier,  his  rights  and  duties,  and  his  instru- 

"Bacon  v.  Illinois,  227  U.  S.  504;  S  33:712;  L  57:615;  Susque- 
hanna Coal  Co.  V.  South  Amboy,  228  U.  S.  665;  S  33:299;  L  57: 
1015;  Southern  Pac.  Terminal  Co.  v.  Interstate  Com.  Comm.,  219  U. 
S.  498;  S  31:279;  L  55:310;  (see,  particularly,  the  summary  of 
facts,  p.  525,  last  paragraph). 

"Gulf,  Colorado  &  S.  F.  Ey.  v.  Texas,  204  U.  S.  403,  412;  S  27: 
360;  L  51:  540;  Atchison,  T.  &  S.  F.  Ey.  v.  Harold,  241  U.  S.  371;  S 
36:665;L  60:1050. 

'''Thus,  where  one  carrier  was  employed  (under  a  contract  with  it 
alone)  to  transport  logs  and  stones  from  an  inland  point  within  a 
certain  State,  to  a  seaport  in  that  State  (and  no  further)  pursuant  to 
an  original  intent  (ultimately  carried  out)  of  the  shipper  to  export 
them,  by  a  maritime  carrier,  to  a  foreign  country,  the  journey  from 
the  inland  point,  out  of  the  State  was  a  unit,  and  was  intertransit, 
notwithstanding  the  break  in  the  carrier  employments. 

Louisiana  E.  E.  Comm.  v.  Texas  &  Pac.  Ey.,  229  U.  S.  336.  S 
33:  837;  L  57: 1215.  See  Atchison,  T.  &  S.  F.  Ey.  v.  Harold,  241  U.  S. 
371,  cited  above. 
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mentalities,  give  intertransit  character  to  the  carrier's 
action. 

Thus,  where  a  shipper  of  freight  from  one  State  into  an- 
other, billed  and  shipped  it  by  one  certain  railroad  carrier, 
to  its  terminus  in  the  second  State,  and  thence,  by  another 
(connecting)  railroad,  under  a  new  bill  of  lading,  to  the 
final  point  (in  the  second  State),  the  latter  journey — al- 
though in  the  original  car — did  not,  as  between  the  shipper 
and  the  second  carrier,  merge  with  the  earlier  journey,  but 
was  separate  and  distinct  from  it,  and  was  an  intrastate 
journey.^* 

What  has  been  said  in  respect  of  successive  independent 
carriers  is,  by  parity  of  reasoning,  true  in  respect  of  suc- 
cessive independent  stages  of  action  of  a  single  carrier." 

6.  Distinction  Between  (a)  Carrier  and  (b)  Passen- 
ger OR  Shipper. — Under  principles  stated  above,  in  the 
present  Chapter,  there  may  be  a  distinction  between  (a) 
carrier,  and  (b)  passenger  or  shipper.^' 

"GuH,  Colorado  &  S.  F.  Ry.  v.  Texas,  204  II.  S.  403;  S  27:360; 
L  51 :  540.  (The  final  carrier  held  entitled  only  to  intrastate  rate, 
which  was  lower  than  the  proportional  interstate  rate  would  have 
been). 

^'The  Pennsylvania  Eailroad  Company  maintained,  in  New  York 
City,  a  cab-service,  available  to  its  passengers  coming  into  that  city 
from  points  outside  the  State.  If  such  cab-service  had  been  restricted 
to  such  passengers,  and  to  those  buying  railroad  tickets  including  a 
specific  cab-transit,  the  cab-service  would  undoubtedly  have  been  of 
intertransit  character;  but  inasmuch  as  cabs  were,  in  each  case,  en- 
gaged under  a  fresh  contract,  the  cab-service  was  intrastate  occupa- 
tion, and  subject  to  State  law,  as  a  local  occupation.  Pennsylvania 
R.  R.  V.  Knight,  192  U.  S.  21;  S  24:202;  L  48:325;  (the  railroad 
corporation  held  subject  to  a  State  tax  laid  upon  the  occupation  of 
intrastate  cab-service,  as  such). 

The  journey,  however,  as  a  whole,  including  the  cab  journey,  might 
be  intertransit,  in  respect  of  the  traveler,  although  not  so  as  to  the 
occupation  of  the  railroad  corporation.    See  below. 

2^Thus,  in  a  case  just  cited,  (Pennsylvania  E.  E.  v.  Knight),  the 
continuity  of  transit,  while  not  existing  from  the  standpoint  of  oc- 
cupation-tax upon  the  carrier,  existed  as  to  the  traveller,  if  the  cab- 
journey  was  pursuant  to  a  general  original  scheme  of  a  journey  from 
New  Jersey  to  the  point  in  New  York  ultimately  reached  by  the  cab- 
journey.     See  earlier  numbered  paragraphs  of  this  section. 

See  New  York  Centr.  E.  E.  v.  Gray,  239  U.  S.  583;  S  36: 176;  L 
60 :  451 ;  to  the  effect  that  the  Congressional  anti-pass  legislation  is 
operative  upon  an  intrastate  portion  of  an  interstate  journey. 
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§  209.   Definition  of  Termination  of  Transit. 

The  matter  of  definition  of  termination  of  transit,  as 
such,  has  been  covered,  in  part,  by  the  preceding  discussion 
of  continuity  in  intertransit.  Certain  particulars  or  as- 
pects, however,  of  the  matter  may  be  most  conveniently 
considered  by  themselves. 

Temporary  warehousing,  by  a  carrier,  on  his  own  prem- 
ises, at  the  end  of  his  route,  awaiting  call  by  the  consignee, 
is  not,  in  and  of  itself,  a  termination  of  the  transit  by  the 
carrier.^^ 

The  question  of  the  termination  of  the  transit  may,  in  a 
particular  instance,  turn  upon  a  question  of  general  (non- 
Federal)  law:  as,  upon  the  law  of  Sales  or  of  Principal 
and  Agent.'* 

To  certain  intents,  and  to  a  certain  extent,  intertransit 
proper,  as  above  defined,  is  conventionally  extended  by  the 
Federal  so-called  "Original  Package"  doctrine.  That  doc- 
trine is,  however,  not  wholly  based  upon  intertransit,  or 
upon  the  Federal  intercommerce  power.  It  is,  therefore, 
considered  at  another  point,  by  itself 

§  210.   The  Situation  upon  Termination  of  Intertransit. 

Upon  complete  termination  of  intertransit,  the  Federal 
authority  disappears,  and  State  authority  arises  (in  ab- 
sence of  discrimination  against  persons  or  things  as  sub- 
jects of  the  late  intertransit) .  This  situation  is  illustrated 
in  State  power  of  taxation  of  the  occupation  of  sale  and 
delivery  of  goods  within  the  State — such  State  power  ex- 
tending to  goods  from  without  the  State,  in  the  absence  of 
discrimination  against  such  goods.'" 

"Ehodes  v.  Iowa,  lYO  U.  S.  412;  S  18:  664;  L  42: 1088;  Heyman  v. 
Southern  Ey.,  203  TJ.  S.  270;  S  2Y:  104;  L  51:178;  Cleveland  &  St. 
Louis  Ey.  v.  Dettlebach,  239  U.  S.  588;  S  36: 177;  L  60:453;  South- 
em  Ey.  V.  Prescott,  240  U.  S.  632;  S  86:  469;  L  60:  836. 

"Banker  Bros.  v.  Pennsylvania,  222  U.  S.  210;  S  32:  38;  L  56: 168. 

29See  Original  Package  (§§  410,  411). 

"Thurlow  V.  Massachusetts,  5  How.  504;  L  12:256;  Fletcher  v. 
Ehode  Island,  5  How.  504  (both  under  the  title  "License  Cases",  5 
How.  504) ;  Machine  Co.  v.  Gage,  100  U.  S.  676;  L  25:754;  Emert  v. 
Missouri,  156  U.  S.  296;  S  15:  367;  L  39:  430;  Kehrer  v.  Stewart,  197 
U.  S.  60;  S  25:  403;  L  49:  663;  Banker  Bros.  v.  Pennsylvania,  cited 
above. 

11 


CHAPTER  XXXVI. 

The  Same  General  Subject  Continued: — (e)  The  Ele- 
ment OF  CONTEAOT. 

§  211.   The  General  Principle. 

A  contract  necessarily  comes  into  existence  at  some  one 
place,  and  at  some  certain  moment.  In  the  pure  making  of 
a  contract,  therefore, — apart  from  negotiation  or  other  pre- 
liminary— only  some  one  certain  political  area  is  concerned, 
and,  in  so  far,  there  is  no  intercommerce ;  and — so  far  as 
the  Federal  intercommerce  power  is  concerned — the  matter 
is  within  the  scope,  not  of  Federal  but  of  State,  Sovereignty 
and  control,  both  as  to  actual  contracts,  and  as  to  solicita- 
tion, negotiation,  performance,  and  other  Incidents;  and 
as  to  both  principals  and  agents.^ 

This  proposition  may  perhaps  be  said  to  have  its  most 

'^Nathan  v.  Louisiana,  8  How.  73 ;  L  12 :  992 ;  (valid  State  tax  on 
exchange  and  money  brokers);  McCall  v.  California,  136  U.  S.  104; 
S  10 :  881 ;  L  34 :  391 ;  (valid  State  regulation  of  the  solicitation,  with- 
in the  State,  of  passenger  traffic  to  extra-State  points) ;  Osborne  v. 
Mobile,  16  Wall.  479;  L  21:  470;  (valid  State  tax  upon  the  occupation 
— conducted,  in  this  case,  by  a  foreign  corporation — within  a  certain 
city,  of  an  interstate  express  business  as  such:  the  resulting  inter- 
transit  being  viewed,  as  in  the  cases  cited  immediately  above,  as  sep- 
arable from,  and  as  mere  Incidents  of,  the  intrastate  contract  of 
intertransit) ;  Williams  v.  Fears,  179  TJ.  S.  270;  S  21:128;  L  45:186; 
(valid  State  regulation  of  the  occupation  of  engaging  laborers  for 
extra-State  employment,  although  with  provision  as  to  intertransit, 
as  an  incident) ;  Ware  &  Leland  v.  Mobile  County,  209  U.  S.  405 ;  S 
28 :  526 ;  L  52 :  855  (valid  State  regulation  of  contracts  of  cotton  fu- 
tures, although  intertransit  may  be  indirectly  affected) ;  Engel  v. 
O'Malley,  219  TJ.  S.  128;  S  31:190;  L  55:128;  (valid  State  regula- 
tion of  private  banking,  incidentally  operating  upon  transmission  of 
money  abroad)  ;  TJnited  States  Fidelity  Co.  v.  Kentucky,  231  TJ.  S. 
394;  S  34:122;  L  58:283;  (valid  State  regulation  of  the  intrastate 
operations  of  a  foreign  Commercial  Credits  agency  corporation 
engaged,  by  contract,  in  furnishing  information  throughout  the 
country);  Hopkins  v.  TJnited  States,  171  TJ.  S.  578;  S  19:40;  L  43: 
290;  Anderson  v.  TJnited  States,  171  U.  S.  604;  S  19:  50;  L  43:300; 
(stock,  cattle,  and  produce  Exchanges).  See  also  cases  cited  im- 
mediately below. 
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conspicuous  and  most  important  present  application  in  the 
field  of  contracts  (policies)  of  Insurance." 

It  is  immaterial  that  such  a  contract  involves,  for  the 
carrying  out  of  it,  subsequent  action  constituting,  in  and 
of  itself,  intercommerce :  as,  in  the  case  of  Insurance  pay- 
ment, by  intertransit,  of  periodical  premiums,  or  dividends, 
or  principal.' 

It  is  immaterial  that  there  be  present  the  feature  of 
delivery  of  a  written  instrument,  embodying  the  contract 
(as,  a  bill  of  exchange,  or  written  policy  of  Insurance)  : 
such  feature  being  merely  evidential,  or,  at  most,  merely 
incidental.* 

It  is  likewise  immaterial  that  a  contract  has  been  pre- 
ceded by  travel,  correspondence,  negotiation,  applications, 
or  other  preliminaries,  in  and  of  themselves  intercom- 
merce :  as  in  the  case  of  a  banker  receiving  moneys  on  de- 
posit, for  transmission  of  a  like  amount  to  a  foreign  coun- 
try ;"  or  of  a  broker  in  foreign  exchange ;'  or,  as  in  the  case 
of  a  contract  for  transmission  out  of  a  State,  of  commercial 
ratings  made  within  the  State.' 

Taul  V.  Virginia,  8  Wall.  168;  L  19:357;  Ducat  v.  Chicago,  10 
Wall.  410;  L  19:  973;  Liverpool  Ins.  Co.  v.  Massachnsetts,  10  Wall. 
566;  L  19:1029;  Philadelphia  Fire  Ass'n  v.  New  York,  119  TT.  S. 
110;  S  7: 108;  L  30:  342;  Equitable  Life  Ass.  Soc'y  v.  Clements,  140 
TJ.  S.  226;  S  11:822;  L  35:497;  Noble  v.  Mitchell,  164  U.  S.  367; 
S  17:110;  L  41:472;  New  York  L.  Ins.  Co.  v.  Cravens,  178  TT.  S. 
389;  S  20:  962;  L  44: 1116;  Mutual  L.  Ins.  Co.  v.  Cohen,  179  TJ.  S. 
262;  S  21:106;  L  45:181;  Mutual  L.  Ins.  Co.  v.  Hill,  193  TJ.  S. 
551;  S  24:  538;  L  48:  788;  Northwestern  L.  Ins.  Co.  v.  McCue,  223 
U.S.  234;  8  32:220;  L  56:  419;  New  York  L.  Ins.  Co.  v.  Deer  Lodge 
County,  231  TJ.  S.  495;  S  34:167;  L  58:332  (reviewing  earlier 
cases) ;  Mtna  L.  Ins.  Co.  v.  Moore,  231  TJ.  S.  543;  S  34: 186;  L  58: 
356. 

'Northwestern  L.  Ins.  Co.  v.  McCue,  cited  above;  New  York  L. 
Ins.  Co.  V.  Deer  Lodge  County,  cited  above  (reviewing  earlier  cases) ; 
.ffitna  L.  Ins.  Co.  v.  Moore,  cited  above.  See  Provident  Savgs.  Soc'y 
V.  Kentucky,  239  TJ.  S.  103;  S  36:  34;  L  60: 167  (cited  elsewhere  to 
another  point). 

^Cases  cited  above. 

*Engel  V.  CMalley,  cited  above. 

•Nathan  v.  Louisiana,  cited  above. 

'United  States  Fidelity  Co.  v.  Kentucky,  cited  above. 
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§  212.  Contract  of  Purchase  and  Sale  of  Goods,  with 
Intertransit  Delivery  by  the  Vendor. 

A  contract  of  purchase  and  sale  of  chattels,  not  accom- 
panied by  immediate  delivery  at  the  time  and  place  of  the 
making  of  the  contract,  but  contemplating  future  delivery, 
has,  at  the  Common  Law,  two  different  potential  aspects : 
(a)  to  certain  intents,  and  for  certain  purposes,  a  transac- 
tion of  this  class  is  viewed  as  separable  into  two  elements, 
the  contract  proper  and  the  delivery;^ — while  (b)  to  cer- 
tain other  intents,  and  for  certain  other  purposes,  it  is 
viewed  as  a  single  transaction,  extending  over  the  space 
and  the  time  involved  in  the  contemplated  delivery. 

The  question  whether,  in  a  given  instance,  (or  in  a  given 
class  of  instances)  the  former,  or  the  latter,  aspect  shall 
prevail,  is,  at  the  Common  Law,  determined  by  broad  con- 
siderations of  justice.  The  Federal  law,  in  adopting  the 
Common  Law  conception,  and  the  general  Common  Law 
principles,  in  this  field,  takes — for  the  purposes  of  inter- 
commerce — the  second  aspect  above  mentioned:  namely, 
that  of  singleness  of  the  transaction;  with  the  resultant 
doctrine:  that  where  the  contemplated  delivery  involves, 
(and  is,  or  is  to  be  effected,  by)  intertransit,  the  whole 
transaction  is  colored  and  characterized  by  such  intercom- 
merce  feature,  and  is,  as  a  whole,  intercommerce ;  and,  as 
such,  is  within  the  scope  of  Federal,  not  of  State,  Sover- 
eignty; and  is  (in  the  absence  of  Congressional  permis- 
sion) free  from  State  direct  power  of  inhibition,  restric- 
tion, control,  or  regulation. 

Thus,  in  the  absence  of  such  Congressional  permission, 
a  State  cannot  require  that  one  proposing  to  purchase,  at 
a  place  outside  the  State,  and  to  have  delivered  to  him 
thence,  within  the  State,  spirituous  liquors,  shall  first 
furnish  to  officials  of  the  State,  a  sample,  for  analysis,  and 
obtain  a  certificate  of  purity  of  the  liquor  so  proposed  to  be 
bought ;°  or  restrict  to  State-licensed  persons  the  right  so 

•E.  g.,  for  the  purposes  of  stoppage  in  transitu. 
'Vance  v.  Vandercook  Co.  (No.  1),  170  U.  S.  438  j    S  18:674;   L 
42:1100. 
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to  purchase  and  bring  in  such  liquors,^"  or  other  goods  so 
contracted  for ;"  or  forbid  delivery  by  the  vendor." 

It  is  not  material  that  the  purchase  was  solicited  in  the 
State  of  delivery,  by  an  agent  of  the  vendor,  provided  the 
contract  is  made,  in  legal  contemplation,  in  the  vendor's 
area,  as  locus  contractus  j"  nor  is  it  essential  that  indi- 
vidual articles  within  a  well-defined  class,  be  ear-marked, 
by  the  vendor,  for  particular  purchasers ;  nor  is  it  material 
that  a  quantity  of  such  articles  are  shipped,  together,  to 
such  agent,  in  the  purchaser's  State,  for  delivery  there." 

So,  a  fortiori,  where  each  separate  article  is  ear-marked, 
when  shipped  by  the  vendor." 

It  is  not  essential  to  this  result,  that  the  chattels  be  in 
existence  at  the  time  (a)  of  solicitation,  or  (b)  of  the  con- 
tract ;  but  the  contract  may  deal  with  chattels  to  be  manu- 
factured by  the  vendor-party.^* 

The  Common  Law,  (Federally  adopted),  recognizes  and 
differentiates  a  form  of  transaction  known  as  "sales  on  ap- 
proval" :  namely,  delivery  of  goods  under  a  contract  by 
which  the  person  receiving  delivery  may  become  the  pur- 
chaser (upon  terms  fixed  by  the  contract)  at  his  option. 
What  has  been  said  in  the  last  preceding  section  would 
seem,  upon  principle,  to  be  applicable,  mutatis  mutandis, 
to  such  transactions.^^ 

The  Common  Law  doctrine  of  Incident  (as  Federally 
adopted  and  elaborated,  in  general)  is  operative  in  this 
field;  as,  in  respect  of  a  frame  delivered  (pursuant  to  the 

"Bowman  v.  Chicago  &  Northwestern  Ey.,  125  U.  S.  465;  S  8:  689; 
L  31 :  700.  See,  also,  Scott  v.  Donald,  165  U.  S.  58 ;  S  17 :  265 ;  L  41 : 
632. 

"Crenshaw  v.  Arkansas,  227  U.  S.  389;  S  33:294;  L  57:565; 
Stewart  v.  Michigan,  232  TJ.  S.  665;   S  34:  476;  L  58:  786. 

"Heyman  v.  Hays,  236  TJ.  S.  178;  S  35:403;  L  59:527;  (mail- 
order business);  Kirmeyer  v.  Kansas,  236  F.  S.  568;  S  35:419;  L 
59 :  721 :    (liquor  business ;  direct  delivery,  by  wagons  of  the  vendor) . 

^•Crenshaw  v.  Arkansas,  cited  above;  Singer  Sewing  Mach.  Co.  v. 
Brickell,  233  U.  S.  304;  S  34:  493;  L  58:  974. 

^*Crenshaw  v.  Arkansas,  cited  above. 

"Eogers  v.  Arkansas,  227  IT.  S.  401;  S  33:  298;  L  57:  569. 

^'As  in  the  case  of  solicitation  for  orders  for  enlarged  photographs 
or  frames.  Caldwell  v.  North  Carolina,  187  TJ.  S.  622;  S  23:229; 
L  47: 336;  Dozier  v.  Alabama,  218  U.  S.  124;  S  30:  649;  L  54:  965. 

"See  Dozier  v.  Alabama,  cited  above. 
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terms  of  the  original  transaction,  but  subject  to  the  pur- 
chaser's option),  as  an  attendant  feature  of  a  principal 
picture  transaction." 

The  doctrine  of  Incident  does  not,  however,  extend  to 
supplemental  services  not  vitally  related  to  the  contract  of 
purchase  and  sale :  as,  the  mere  putting-up  of  lightning- 
rods  so  bought ;  but  such  services  are  within  the  scope  of 
State  power  of  regulation." 

It  is  immaterial  whether  the  contract  of  purchase  and 
sale  and  of  delivery  is  made  wholly  between  principals,  or 
through  an  agent  or  agents  of  either  party  or  both,"" 

It  is  immaterial,  also,  when  or  where  preliminary  solici- 
tation or  negotiation  takes  place.  Thus,  the  principle  in 
question  is  operative  in  a  situation  in  which  the  owner  of 
goods  which  are  at  the  time  outside  of  a  certain  State 
solicits,  within  such  State,  by  an  agent  there  being,  the 
making,  in  the  proposing  vendor's  jurisdiction,  of  a  con- 
tract of  purchase  and  sale  of  such  goods,  with  provision 
for  delivery  by  the  vendor  in  such  State.  In,  and  in  re- 
spect of  such  situation.  Federal  Sovereignty  is  (in  the  ab- 
sence of  Congressional  permission  to  the  State)  exclusive; 
and  the  State  in  question  can  neither  inhibit,  nor  regulate, 
nor  hamper,  nor  otherwise  deal  directly  and  specifically 
with,  the  transaction  as  such :  as,  by  license  requirement, 
or  occupation  tax  of  or  upon  the  vendor  or  his  agent." 

"^•Dozier  t.  Alabama,  cited  above;  Davis  v.  Virginia,  236  U.  S.  697; 
8  35:479;  L  59:  795. 

"Browning  v.  "Waycross,  233  U.  S.  16;  S  34:  578;  L  58 :  828. 

^'Cases,  generally,  cited  in  this  section. 

"Webber  v.  Virginia,  103  TJ.  S.  344;  L  26:  565;  WaUing  v.  Mich- 
igan, 116  U.  S.  446;  S  6:  454;  L  29:  691;  Eobbins  v.  Shelby  District, 
120  U.  S.  489;  S  7:  592;  L  30:  694;  Corson  v.  Maryland,  120  U.  S. 
602;  S  7:655;  L  30:699;  Leloup  v.  Mobile,  127  U.  S.  640;  SB: 
1383;  L  32:  311;  Asher  v.  Texas,  128  U.  S.  129;  S  9: 1;  L  32: 368; 
Stoutenburgh  v.  Hennick,  129  U.  S.  141;  S  9:  256;  L  32:  637;  Lyng 
T.  Michigan,  135  U.  S.  161;  S  10:  725;  L  34: 150;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47;  S  11:  851;  L  35:  649;  Ficklen  v.  Shelby  County, 
141S  TJ.  S.  1;  S  12:  810;  L  36:  601;  Brennan  v.  Titusville,  153  U.  S. 
289;  8  14:289;  L  38:  719;  Stockard  v.  Morgan,  185  TJ.  8.  27;  8  22: 
576;  L  46:785;  Caldwell  v.  North  Carolina,  cited  above;  Norfolk  & 
Western  Ey.  v.  Sims,  191  TJ.  S.  441;  S  24: 151;  L  48:  254;  Adams 
Ex.  Co.  V.  Iowa,  196  U.  8.  147;  8  25: 185;  L  49:  424;  American  Ex. 
Co.  V.  Iowa,  193  U.  S.  133;  8  25 :  182;  L  49:  417  (explaining  O'Neil 
v.  Vermont,  144  F.  8.  323 ;  8  12 :  393 ;  L  36 :  450) ;  Ware  &  Ldand  v. 
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What  has  been  said  above,  in  general  terms,  in  respect 
of  the  intervention  of  agents,  applies  to  particulars  of  de- 
livery, as  well  as  to  the  contract  proper  of  purchase  and 
sale.  Thus,  it  is  a  matter  of  immaterial  detail,  whether  a 
given  purchaser's  goods  be  shipped  to  him  directly  or  sepa- 
rately, or  be  shipped  with  other  goods,  bought  in  like  man- 
ner, to  an  agent  of  the  vendor,  in  the  purchaser's  State,  for 
delivery  there  to  the  purchaser  by  such  agent.^^ 

Pursuant  to  (Federally  adopted)  Common  Law  prin- 
ciples of  sale  and  delivery,  it  is,  further,  immaterial,  in  the 
case  of  a  lot  of  precisely  similar  articles,  so  shipped,  that 
they  are  not  separately  ear-marked,  for  the  particular  pur- 
chasers, when  shipped ;  but  that  allotment  to  the  several 
purchasers,  and  the  ear-marking,  are  left  to  be  done  by  the 
vendor's  agent-for-delivery.^* 

This  principle  applies  to  C.  O.  D.  shipments  by  carrier.** 

Mobile  County,  209  U.  S.  405;  S  28:526;  L  52:855;  Dozier  v. 
Alabama,  cited  above. 

"Eearick  v.  Pennsylvania,  203  U.  S.  507;  S  27: 159;  L  51: 295. 

*'Eearick  v.  Pennsylvania,  cited  above. 

"Norfolk  &  Western  Ey.  v.  Sims,  191  U.  S.  441;  S  24: 151;  L  48: 
254;  American  Ex.  Co.  v.  Iowa,  cited  above;  Adams  Ex.  Co.  v.  Ken- 
tucky, 206  F.  S.  129;  S  27:  606;  L  51:  987;  Louisville  &  Nashv.  E. 
E.  V.  Cook  Brewing  Co.,  223  U.  S.  70;  S  32: 189;  L  56:  355.  See, 
further,  as  to  carriers,  Ehodes  v.  Iowa,  170  U.  S.  412;  S  18:  664;  L 
42: 1088;  Adams  Ex.  Co.  v.  Kentucky,  214  U.  S.  218;  S  29:  633;  L 
53:972. 

As  to  the  so-called  Wilson  and  Webb  Acts,  see  §  405. 
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CHAPTER  XXXVII. 

Inter-Area  Relations: — The  General  Principle. 

§  213.  The  States  and  the  Federal  States  as,  to  Certain 
Extents,  Co-ordinate;  and  as,  Collectively,  a  Conven- 
tional Community  of  Nations.^ 

We  consider  at  other  points,  certain  principles  of  inter- 
relation limited  to  States  of  the  Union,  inter  se.^ 

It  is  proposed,  in  the  present  Book  of  our  treatise,  to 
consider  principles  of  inter-relation  (fixed,  in  part,  by 
Organic,  in  part  by  non-Organic,  Federal  law)  operative 
(as  matter  of  present  actual  Federal  law),  (a)  as  among 
the  States  of  the  Union ;  (b)  as  among  the  Federal  States ; 
and  (c)  as  between  a  State  of  the  Union  and  a  Federal 
State : — operative,  that  is  to  say,  as  among  the  States  and 
the  Federal  States  collectively. 

The  component  elements,  (Organic,  and  non-Organic), 
of  the  body  of  law  in  question,  ( uniform  in  actual  operative- 
ness),  may  be  considered,  in  a  general  way,  at  the  present 
point,  first,  from  the  standpoint  of  the  States  of  the  Union, 
inter  se ;  then  from  certain  other  standpoints.^ 

(1)  Bases,  and  Sources,  as  Among  States  of  the 
Union. — As  is  stated  at  a  later  point,*  the  Federal  Organic 

^'Tederal  States":  i.  e.,  politically  organized  Federal  areas,  as,  a 
Territory,  or  the  District  of  Columbia  (§§  52,  53). 

"Area",  "areal",  etc.  In  the  present  Book  (§§  213-300),  the  term 
"area"  is  (except  when  a  different  sense  is  specifically  denoted)  em- 
ployed (politically,  or  territorially,  as  the  case  may  be),  as  a  designa- 
tion common  to  (a)  a  State  of  the  Union  and  (b)  a  Federal  State. 
So  of  "areal",  "interareal",  etc. 

Substantive  Law ;  Judicial  Procedure.  The  present  Book,  like  the 
other  Books  of  the  First  Division  of  the  treatise  (Table  of  Contents, 
ad  init.),  is  confined  to  Substantive  law.  The  principles  considered 
are,  however,  operative  in  Judicial  Procedure  also.  See  under  Faith 
and  Credit  as  Among  Co-Ordinate  Areas  (§§  644-650). 

*§§  140-142  (inter-State  Treaty  or  "compact",  as  among  States). 

^For  illustration  of  the  propositions  of  the  following  numbered  par- 
agraphs ;  and  for  authorities,  in  so  far  as  the  propositions  are  not  ele- 
mentary, see,  (in  addition  to  citations  in  those  paragraphs),  the  suc- 
ceeding portions  of  the  present  Book,  under  particular  heads. 

*§§  607,  608,  661. 
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law  adopts  the  general  Law  of  Nations,  not  merely  for 
strictly  Foreign  relations,  but  for  such  relations,  between 
or  among  States  of  the  Union,  as  are  not  specifically  fixed 
or  provided  for  by  the  Constitution, — the  States  of  the 
Union  being  viewed  as,  pro  tanto.  Sovereign  nations,  and  as, 
collectively,  a  Community  of  Nations,  within  the  contem- 
plation of  the  Law  of  Nations.  It  is  upon  such  Adoption, 
(to  such  intent,  and  to  such  effect)  that  the  body  of  prin- 
ciples (to  be  considered  in  the  present  Book),  rests,  as 
among  the  States  of  the  Union. 

(2)  As  Bbjtween  a  State  of  the  Union  and  Federal 
Area  as  Such." — What  has  been  said  immediately  above, 
is  applicable,  mutatis  mutandis,  to  relations  between  (a) 
a  State  of  the  Union  and  (b)  the  United  States  in  its  Pie- 
nary  Sovereignty"  in,  and  based  upon,  Federal  area  ( intra- 
state or  extra-State), — the  United  States  and  a  State  of 
the  Union  being,  pro  tanto,  equal  in  Sovereignty  f  and,  to 
these  intents,  the  United  States,  (in  its  Plenary  Sover- 
eignty in  Federal  area),  and  the  States,  constitute  a  domes- 
tic Community  of  Nations,  within  the  contemplation  of  the 
(Federally  adopted)  Law  of  Nations. 

(3)  Application  to  Subdivisions  of  Federal  Area  ;  and, 
IN  Particular,,  to  Federal  States. — It  is  obvious  that  the 
United  States  (a)  does  not  enlarge,  and  (b)  does  not  lose 
or  diminish,  its  such  status,  as  between  itself  and  the  States, 
by  mere  subdivision  of  the  general  body  of  Federal  area 
into  particular  Federal  areas  (Organized  or  non-Organ- 
ized) ;  but  that  the  principle  stated  in  the  last  preceding 
numbered  paragraph,  is  applicable,  distributively,  (as  be- 
tween the  States  severally,  and  the  United  States)^  in  re- 
spect of  such  subdivisions  of  Federal  area:  and,  in  par- 
ticular, in  respect  of  Federal  States,  severally.' 

^"As  such":  i.  e.,  irrespective  of  division  into  minor  areas,  (a)  Or- 
ganized (Federal  States),  or  (b)  non-Organized  (as,  military  posts, 
post-office  sites,  and  the  like). 

•§§  39  et  seq. 

^E.  g.,  the  United  States,  merely  as  Sovereign  of  a  Federal  area, 
has  no  more  power  over  land-title  in  a  State  than  the  State  has  over 
land-title  in  the  Federal  area. 

'See  next  paragraph. 

"Maynard  v.  Hill,  126  TJ.  S.  190;  S  8:723;  L  31:654  (incidental 
indirect  extra-areal  operation,  in  a  State  of  the  Union,  of  a  Terri- 
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(4)  Federal  States,  Inter  Sb. — Congress  may  fix,  at 
pleasure,  the  relation  of  the  Federal  States  inter  se.  In 
the  absence  of  specific  action,  Congress  is  presumed  to  view 
the  Federal  States  as  (for  purposes  of  inter-relation)  quasi- 
Sovereign  communities;^"  and  as,  collectively,  a  (conven- 
tional) Community  of  Nations,  within  the  contemplation 
of  the  Law  of  Nations. 

(5)  As  Among  the  States  of  the  Union  and  the  Fed- 
eral States,  Collectively. — Since  uniformity  exists,  (in 
principles  in  question),  (a)  as  among  the  States  of  the 
Union;  (b)  as  among  the  Federal  States;  and  (c)  as  be- 
tween a  State  of  the  Union  and  a  Federal  State,  it  follows 
that,  in  and  to  the  extent  of  such  principles  of  inter-rela- 
tion, the  States  of  the  Union  and  the  Federal  States  con- 
stitute, (under  present  actual  Federal  law)  a  single,  unified 
class,  and  a  (conventional)  Community  of  Nations,  in 
the  sense  of  the  Law  of  Nations." 

The  general  scheme  and  intent  of  Congress,  in  the  field 
in  question,  is  broadly  disclosed  in  Congressional  legisla- 
tion in  such  portions  of  the  field  as  Congress  has  specif- 
ically dealt  with.^' 

§  214.  Extension;  Modification. 

In  some  few  particulars,  in  which  the  Constitution  or 
Acts  of  Congress  have  enlarged  upon,  or  have  otherwise 
modified,  the  general  Law  of  Nations,  the  general  language 
of  the  Constitutional  and  of  the  Congressional  texts  as- 
sumes, and  is  qualified  by,  the  Law  of  Nations.^' 

torial  Divorce) ;  Atchison,  T.  &  S.  T.  Ey.  v.  Sowers,  213  TJ.  S.  55;  S 
29:  397;  L  53:  695  (personal  action,  based  upon  a  Territorial  statute, 
held  not  limitable  by  the  Territory  to  its  own  Courts,  as  against  a 
State  Court). 

"^'As  to  exemption,  in  general,  of  Federal  States  as  quasi-Sovereign, 
from  private  suit,  see  §  609,  f  6. 

^^As  to  the  attitude  of  the  United  States  in  and  in  respect  of  a 
non-selfgoveming  Federal  State,  see  §  216. 

As  to  Congressional  power  in  the  premises,  as  among,  or  as  over. 
States  of  the  Union,  see  §  51. 

i^See  Privileges  and  Immunities  (§§  293-294) ;  Domestic  Extra- 
dition (§§  295-300). 

See  also  Faith  and  Credit,  Chapter  CIX  (§§  644-650),  and  cases 
cited. 

^»See  Privileges  and  Immunities  (§  293,  294) ;  Faith  and  Credit 
(§§  644-650). 
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§  215.  Waiver,  Pro  Tanto,  by  the  United  States,  of  its 
Plenary  Sovereignty. 

We  have  considered  elsewhere,^*  the  principle  of  intra- 
state dominance  of  the  Federal  Plenary  Sovereignty  based 
upon  Federal  area.  In  so  far  as  is  essential  to  the  scheme 
and  polity  considered  in  the  preceding  sections  the  United 
States  waives  its  such  Plenary  Sovereignty. 

§  216.  Relation  to  Due  Process  Texts,  and  to  Other 
Like  Texts,  of  the  Constitution. 

Most  of  the  numerous  particular  propositions  of  the  suc- 
ceeding Chapters  of  the  present  part,  either  (a)  exist  as 
Federal  law  (as  distinguished  from  the  general  law  of  Na- 
tions) only  through  and  by  the  Due  Process  texts  of  the 
Constitution,^^  or  (b)  are,  at  least,  dependent  upon  such 
Constitutional  texts  for  Federal  invocation,  demonstration, 
or  enforcement.  Such  propositions  do  not,  however,  exist 
as  definite,  mutually  exclusive  groups,  each  group  attached 
to  some  particular  Constitutional  text;  but,  in  the  main, 
are,  respectively,  capable  of  Federal  invocation,  demonstra- 
tion, or  enforcement,  under  one  or  under  another  of  such 
texts,  according  to  accident  of  situation  in  pais,  or  of  Judi- 
cial Procedure.^' 

We  therefore,  in  the  succeeding  Chapters  of  the  present 
Part,  consider  such  propositions  as  a  body  of  principles, 
without  regard  to  such  accident  of  invocation,  demonstra- 
tion, or  enforcement. 

§  217.   No  Conflict  of  Laws. 

What  is  known  as  Conflict  of  Laws,  in  the  General  Law 
of  Nations,  arises  from  and  by  difference  of  view  as  among 
nations,  as  to  one  or  another  particular  of  the  Law  of  Na- 
tions. The  law  of  the  field  now  in  question,  being  Federal 
law  (and,  thereby,  one  and  the  same,  throughout  the  States 
and  the  Federal  States),  there  can,  as  matter  of  definition, 
be  no  Conflict  of  Laws  in  the  field." 

"§  51. 

^•E.  g.,  the  Due  Process  texts  of  the  Fifth  and  the  Fourteenth 
Amendments,  and  the  Impairment  clause,  (§§  426-430). 
^•Caaes,  generally,  cited  in  succeeding  Chapters. 
^'See  succeeding  section. 
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§  218.   Possible  Conflict  in  Judicial  Findings  of  Fact. 

1.  Owing  to  the  finality,  in  a  large  degree,  either  (a)  by 
force  of  the  Constitution,^'  or  (b)  by  Congressional  Judi- 
ciary legislation,  and  Congressional  Policy  as  therein  man- 
ifested,^" of  Judicial  determinations  (Federal  or  State)  of 
fact,  there  may  be  Judicial  adjudications,  severally  valid, 
but  conflicting,  in  respect  of  a  particular  situation  in 
pais.^° 

2.  In  the  consideration  of  Federal  Judicial  decisions  in 
the  field  in  question,  the  distinction  is  constantly  to  be 
borne  in  mind  between  (a)  a  situation  of  fact,  existing  in 
pais;  (b)  a  finding  of  fact  in  respect  thereof;  and  (c) 
mere  sufficiency,  in  law,  of  the  evidence,  to  support  the  find- 
ing. Failure  to  recognize  these  distinctions  is  the  cause  of 
not  infrequent  misapprehension  as  to  the  legal  effect  of 
Judicial  decisions. 

§  219.  Bases  of  Congressional  Power  as  to  States  of 
the  Union,  in  the  Field  in  Question. 

We  have  spoken  above, °^  of  direct  operation,  proprio 
vigore, — (a)  as  among  States  of  the  Union,  and  (b)  as  be- 
tween the  States  severally  and  the  United  States  in  its 
Plenary  Sovereignty  in,  and  based  upon,  Federal  area — 
of  the  Federal  Organic  Adoption  of  the  Law  of  Nations. 
It  remains  to  speak  of  Congressional  power  of  regulation, 
or  of  Extension^^  of  relations  thus  created.^' 

( 1 )  As  between  States,  such  Congressional  power  in  this 
field,  in  so  far  as  not  specifically  provided  for  by  the  Con- 
stitution, rests,  or  is  capable  of  resting,  either  (a)  upon  the 

"See  Finality  of  Verdict  (§§  658,  659). 

"See  §  802  (Error  to  State  Court:  Findings  of  Fact). 

'"Thus,  if  a  judgment  of  one  certain  State,  entitled,  upon  actual 
conditions  of  fact,  to  Faith  and  Credit,  in  other  States,  is  offered  in 
two  other  States,  severally,  it  may  be  given  Faith  and  Credit  in  one 
of  those  States,  through  a  favorable  finding,  in  that  State,  of  Juris- 
dictional facts  underlying  the  judgment;  but  may  be  denied  Faith 
and  Credit  in  the  other  State,  by  force  of  a  contrary  finding  of  fact. 
§  646, 1  (3). 

"§  213,  n  (1)  and  (2). 

""Extension":   see  §§  554-556. 

*'As  in  the  field  of  Privileges  and  Immunities  (§§  293,  294),  and 
that  of  Extradition  (§§  295-390),  in  favor  of  a  Federal  area  as  against 
a  State. 
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general  principles  of  Extension,"  or  (b)  upon  the  inherent 
and  necessary  incapacity  of  the  States  severally,  under  a 
principle  elsewhere  considered.^^ 

(2)  As  between  the  United  States  and  a  State  of  the 
Union,  such  Congressional  power  rests,  or  is  capable  of 
resting,  either  (a)  upon  the  principle  of  Extension,^^  or  (b) 
upon  the  principle,"  of  the  (exceptional)  intra-State  dom- 
inance, to  certain  intents,  of  the  Federal  such  Plenary 
Sovereignty. 

''^Ubi  supra.    «§§  161-164.    ^'Ubi  supra,    "g  51. 


CHAPTEE  XXXVIII. 

Aeeal  Powek  Based  Upon  Domicil. 

§  220.   Usesof  Terms:— "Resident";  "Residence". 

Owing,  perhaps,  to  the  fact  that  the  term  "domicil"  does 
not  readily  produce  derivatives,  the  terms  "residence", 
"resident",  and  "non-resident"  have  come  into  general  use 
as  designative,  respectively  (a)  of  domicil  (or  place  of 
domicil)  ;  (b)  of  domiciled  inhabitant;  and  (c)  one  not 
a  domiciled  inhabitant. 

The  distinction,  however,  between  domicil,  on  the  one 
hand,  and  mere  personal  presence  (even  for  a  considerable 
period)  on  the  other  hand,  is  strictly  observed,  in  the  Fed- 
eral law,  and  is  constantly  to  be  borne  in  mind.  Conten- 
tions of  suitors,  in  numerous  cases,  have  been  based  upon 
failure  to  observe  the  distinction.^ 

§  221.    The  General  Principle. 

1.  Subject  to  certain  Federal  limitations  elsewhere  con- 
sidered,^ a  State  has  general  power  over  its  domiciled  in- 
habitants.* 

2.  Subject  to  certain  corresponding  Organic  limitations 
upon  Federal  action,  elsewhere  considered,*  the  United 
States  (a)  has  such  power  over  domiciled  inhabitants  of 
Federal  area  generally;  and  (b)  may,  and  does,  delegate 
it  broadly  to  the  self-governing  Federal  States." 

§  222.   Exclusiveness  of  Such  Power. 

Since  a  person  can  have  but  one  domicil  proper,  power 

^See  cases  cited  below  in  this  Chapter. 

In  respect  of  Federal  Adoption  of  the  Common  Law  principles  of 
Domicil,  see  Gilbert  v.  David,  235  U.  S.  561,  569;  S  35:164;  L  59; 
360. 

*As,  those  of  the  Impairment  clause  and  the  Fourteenth  Amend- 
ment. 

*A  great  number  of  cases  (of  valid  exercise  of  State  power)  cited 
under  Property,  Equal  Protection  of  Law,  Liberty,  etc. 

*As,  those  of  the  Fifth  Amendment. 

'See  Federal  Area. 
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of  an  area,  based  upon  domicil,  is  necessarily  exclusive  as 
against  other  areas.' 

§  223,  Power,  Once  Attached,  as  not  Lost  by  Change  of 
Domicil. 

Power  over  a  person,  once  attached,  in  a  particular  mat- 
ter, in  favor  of  an  area,  persists  notwithstanding  change  of 
domicil  of  such  person. 

The  principle  finds  application  most  commonly  in  the 
field  of  Judicial  Procedure,'  but  is,  from  its  nature,  appli- 
cable in  other  fields :  as,  in  Taxation. 

§  224.   Extra-Areal  Action  of  Inhabitants. 

It  is  of  course  elementary  that  in  general  an  area  does 
not  lose  its  power  over  its  domiciled  inhabitants  merely  by 
reason  of  their  temporary  absence  from  the  area. 

A  domiciled  inhabitant  of  an  area  owes  the  area  (a)  the 
duty  of  co-operating,  wherever  he  may  be,  in  the  processes 
of  government;  and,  a  fortiori,  (b)  the  duty  of  refraining 
from  action,  at  home  or  abroad,  hostile  to  such  government. 
Thus,  where  an  insolvent  and  a  certain  one  of  his  creditors 
were  domiciled  in  a  certain  State,  and  a  Court  of  Insol- 
vency of  the  State  had  taken  jurisdiction  of  the  insolvency 
and  of  the  assets,  and  the  debtor  and  the  creditor  had  been 
made  parties  to  the  cause,  it  was  competent  to  the  Court  to 
enjoin  the  creditor  from  interfering  with  the  Insolvency 
procedure  by  maintaining,  in  another  State,  on  his  claim, 
an  attachment  suit,  the  result  of  which  would  have  been  to 
defeat  equality  of  distribution  of  the  assets  as  a  whole,  as 
between  him  and  his  fellow-inhabitants  of  the  home  area.' 

§  225.  Operation,  upon  Property,  of  Change  of  Domi- 
cil. 

In  general,  a  person  newly  acquiring  domicil  within  a 
particular  area,  thereby  subjects  his  property  to  the  policy 
of  such  area.    Thus,  a  State  in  which  Community  of  prop- 

•As  to  Trade  Domicil,  see  that  head. 

^As  in  the  case  of  an  executor  changing  his  domicil  pending  Probate 
Procedure.  Michigan  Trust  Co.  v.  Ferry,  228  U.  S.  346;  S  33:  550; 
L  57:867.  So,  Nations  v.  Johnson,  24  How.  195;  L  16:628.  See 
Jurisdiction,  §  572. 

•Cole  V.  Cunningham,  133  U.  S.  107;  S  10:  269;  L  33:  538. 

Ab  to  individual  liberty  of  extra-areal  making  of  contracts,  see 
Liberty  of  Contract  (§§  492-495). 
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erty  is  an  Incident  of  marriage  solemnized  within  the  State, 
may  apply  the  rule  to  persons  elsewhere  married,  but  there- 
after establishing  their  domicil  in  the  State.' 

§  226.   Separate  Domicil  of  Husband  and  Wife. 

Presumptively,  and  in  general,  the  domicil  of  a  wife  is 
that  of  the  husband." 

Husband  and  wife  may,  however,  have  separate  domicils 
in  different  areas.  This  situation  may  arise  under,  or  by 
force  of,  different  conditions,  partly  of  law,  partly  of  fact.^ 
Thus,  where  a  husband  deserts  his  wife,  and  obtains  ( as  he 
may,  at  will)  a  new  domicil,  leaving  the  wife  in  the  pre- 
existing domicil,  her  domicil  is  not  thereby  changed.^^ 

A  fortiori  is  this  true  where  fthe  husband's  change  of  area 
of  domicil  is  made  to  avoid  enforcement  against  him,  in  the 
area  of  the  abandoned  domicil,  of  a  decree  for  separate  sup- 
port based  upon  his  domiciliation  there." 

Such  separate  domicil  of  a  wife  may  exist  for  suit  against 
her  by  a  stranger.^' 

In  such  situation,  the  area  of  new  domicil  of  the  offend- 
ing party  has  Divorce  Jurisdiction,  at  his  instance,  as 
against  the  meritorious  party  (even  though  the  latter  be 
absent  and  non-assenting), — operative  within  the  area,^* 
but  not  operative  extra-areally.^° 

The  question  whether  the  area  of  domicil  of  the  meri- 
torious party  has  broader  power  appears  not  to  have  been 
passed  upon. 

A  neutral  area,  (that  is  to  say,  an  area  in  which  neither 
husband  nor  wife  is  domiciled)  has  no  power  over  a  hus- 
band or  wife  not  present  within  the  area  and  not  volun- 

'Conner  v.  Elliott,  18  How.  591 ;  L  15 :  497. 

I'Atlierton  v.  Atherton,  181  U.  S.  155;  S  21:544;  L  45 :  Y94  (evi- 
dence before  a  State  Court  held  not  sufficient  to  overcome  the  pre- 
sumption) . 

"Barber  v.  Barber,  21  How.  582,  L  16:  226  (a  case  of  diversity  of 
citizenship  for  Federal  Procedure,  but  pertinent  generally)  ;  see  May- 
nard  v.  Hill,  125  U.  S.  190;  S  8:  723;  L  31:  654;  Haddock  v.  Had- 
dock, 201  U.  S.  562;  S  26:  525;  L  50:  867. 

^^Barber  v.  Barber,  cited  above. 

"Williamson  v.  Osenton,  232  TJ.  S.  619;  S  34:  442;  L  58: 758. 

i*Maynard  v.  Hill,  cited  above  (Legislative  divorce) ;  approved, 
Haddock  v.  Haddock,  cited  above. 

'^Barber  v.  Barber ;  Haddock  v.  Haddock,  both  cited  above. 
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tarily  submitting  to  its  jurisdiction,  at  the  instance  of  the 
other  party,  even  where  such  other  party  is  personally 
present  within  the  neutral  area;  and  it  is  immaterial,  to 
this  intent,  that  such  personal  presence  (without  domicil) 
is  of  such  external  aspects,  and  of  such  length  as  to  amount 
(in  a  popular  sense  of  the  term)  to  "residence"  there.^° 

Where  a  State,  in  textual  vesting  and  definition  of  Di- 
vorce Jurisdiction  in  its  Courts,  employs  the  term  "resi- 
dent," that  term  is  Federally  viewed  as  presumptively 
meaning  "domiciled  inhabitant",  and  as  correspondingly 
limited  in  legal  effect." 

Where  the  respondent  party  appears  and  submits  to  the 
jurisdiction  either  (a)  of  the  area  of  domicil  of  the  other 
party,  or  (b)  of  a  neutral  area,  the  question  of  power  of 
the  area  of  forum,  depends  upon  general  principles  of  per- 
sonal jurisdiction  over  non-inhabitants." 

§  227.  No  Power  of  Extra-Areal  Fixing  of  Personal 
Liability. 

1.  The  principle,  above  considered,  of  areal  power  of  an 
area  over  its  domiciled  inhabitants,  involves  the  corollary 
of  absence,  in  a  particular  area,  of  power  of  fixing,  by  judg- 
ment, personal  liability  upon  an  absent  person  not  of 
domicil  within,  and  not  served  with  process  within,  the 
area,  and  not  submitting  himself  to  its  jurisdiction,"  even 
by  way  of  Incident  to  a  judgment  valid  as  against  (and 
validly  operative  upon),  his  property  within  the  area.^° 

"Bell  V.  Bell,  181  IT.  S.  1Y5;  S  21:  551;  L  45:  804;  German  Sav- 
ings Soc'y  V.  Donnitzer,  192  U.  S.  125;  S  24:221;  L  48:373;  An- 
drews V.  Andrews,  188  U.  S.  14;  S  23:  237;  L  47:  366. 

"Oheely  v.  Clayton,  110  U.  S.  701;  S  4:328;  L  28:298;  BeU  v. 
Bell,  cited  above;  StreitwoK  v.  Streitwolf,  181  U.  S.  179;  S  21:  553; 
L  45:807. 

"As  in  Cheever  v.  Wilson,  9  Wall.  108;  L  19:  604;  Laing  v.  Eig- 
aey,  160  U.  S.  531;   S  16:  366;  L  40:  525.    See  Jurisdiction. 

"D'Arcy  v.  Ketchum,  11  How.  165;  L  13:648;  Public  Works  v. 
Columbia  College,  17  Wall.  521;  L  21:  687;  Pennoyer  v.  Nefi,  95  TJ. 
S.  714;  L  24:  565;  St.  Clair  v.  Cox,  106  U.  S.  350;  S  1:  354;  L  27: 
222;  Preeman  v.  Alderson,  119  U.  S.  185;  S  7:165;  L  30:372; 
Grossmayer,  Pet'r,  177  U.  S.  48;  S  20:  535;  L  44:  665;  Wetmore  v. 
Karrick,  205  U.  S.  141;  S  27:434;  L  51:745;  Simon  v.  Southern 
Ky.,  286  U.  S.  115;  S  35 :  255;  L  59 :  492;  Eiverside  Mills  v.  Menefee, 
237  F.  S.  189;  S  35:  579;  L  59:  910. 

""Freeman  v.  Alderson,  and  other  cases,  cited  above. 
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2.  The  principle  extends  to  the  field  of  Taxation." 

§  228.   State  Power  of  Insolvency  Discharge. 

We  refer  elsewhere  to  the  principles  under  which  an  area 
may  (in  the  absence,  or  to  the  extent  of  absence,  of  Con- 
gressional action)  discharge  debtors  from  liability  to  suit 
where  (1)  the  Insolvency  Act  in  question  antedated  the 
contract  liability  in  question;''^  and  (2)  the  contract  was 
made  within  the  area  of  the  Insolvency  legislation  j"^  and 
(3)  the  creditor  was,  at  the  date  of  the  Insolvency  Pro- 
cedure, a  domiciled  inhabitant  of  such  area  f*  and,  perhaps, 
— if  not  such  inhabitant — where  he  was  personally  served 
with  process  within  the  area,  in  the  Insolvency  proceed- 
ing;" and  (4)  where  the  creditor's  suit  is  in  a  Court  of  the 
area  in  question,^"  (or  in  a  Federal  Common  Law  or  Equity 
Court  within  a  State  in  question) ." 

Where,  however,  the  first  of  these  features  is  lacking,  the 
discharge  is  ineffectual  (as  violative  of  the  contract)  by 
reason  of  retroactive  character  of  the  Act,  and  its  failure, 
thereby,  to  enter  into,  and  to  qualify  the  contract  ;^°  where 
the  second  feature  is  lacking,  the  discharge  is  invalid  by 
reason  of  incompetency  of  an  area  to  act  extra-areally  even 
in  an  anticipatory  way,  with  contracts  made  elsewhere;" 
where  the  third  feature  is  lacking,  the  discharge  is  inef- 
fectual, by  reason  of  absence  of  power  of  the  area  in  ques- 
tion to  exercise  jurisdiction  in  the  Insolvency  proceeding, 
over  absent  non-residents;^"  and  where  the  fourth  feature 
is  not  present,  the  discharge  is  ineffectual  by  reason  of  in- 
capacity of  a  State  (or  of  a  Federal  State,  under  present 
Congressional  legislation)  to  terminate  the  indebtedness, 
(that  is,  to  do  more  than  to  deal  with  Procedure) ;  and  its 

"Dewey  v.  Dea  Moines,  173  U.  S.  193;  S  19:  379;  L  43:  665. 

«§  457,  t  (2).    "  §  221. 

"Baldwin  v.  Hale,  1  Wall.  223;  L  17:531;  Baldwin  v.  Bank  of 
Newbury,  1  Wall.  234;  L  17:  534;  Gilman  v.  Lockwood,  4  Wall.  409; 
L  18: 432. 

"See  remarks  in  Opinions  in  cases  above  cited. 

'•§§  221;  557-560.  Opinions  generally,  in  cases  cited  in  this  sec- 
tion. 

"§§  746-752;  733-771.    "§  457,  If  (4),  (5). 

29§§  492-495.    =''§§221;  227;  646,1(3). 
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incapacity,  therefore,  to  deal  with  Procedure  of  another 
area." 

§  229.  Areal  Power  Based  upon  Domicil  at  the  Time  of 
Decease. 

Power  of  an  area,  based  upon  area,  extends  to  the  situa- 
tion arising  upon  decease  of  a  domiciled  inhabitant  of  the 
area :  as,  in  respect  of  testamentary  power ;  intestate  suc- 
cession; distribution  of  the  estate;  succession  taxes,  and 
the  like,'^  to  the  extent,  of  course,  only  of  the  Sovereignty 
or  quasi-Sovereignty  of  a  State  (or  a  Federal  State)  in 
question,  as  defined  by  principles  broader  than  that  now 
immediately  in  question.^^ 

§  230.  Determination  of  the  Fact  of  Death. 

When  a  person,  once  domiciled  within  a  certain  area,  has 
never  acquired  domicil  in  another  area,  the  former  area  has, 
as  among  the  class  of  areas  in  question,  power  of  adjudica- 
tion of  the  question  whether  he  is,  at  a  given  time,  still 
living.'* 

§  231.    Determination  of  Domicil  at  Time  of  Decease. 

The  question  of  domicil,  at  the  time  of  death,  within  a 
particular  area,  is  strictly  Jurisdictional ;  and  no  one  area 
can  determine  that  question,  in  its  own  favor,  as  against 
other  areas." 

^^In  each  of  the  cases  cited  below,  if  we  interpret  them  rightly,  two 
or  more,  or  all,  of  the  four  features  of  ineffectuality  were  present :  so 
that  these  cases  are  not  in  strictness  capable  of  being  cited  to  any  one 
of  the  four  limitative  propositions  of  the  text.  Clark's  Ex'ors  v. 
Van  Kiemsdyk,  9  Cr.  153;  L  3:688;  M'Millan  v.  M'Neill,  4  Wh. 
209;  L  4:552;  Cook  v.  Moffat,  5  How.  295;  L  12:159;  Sturges  v. 
Crowninshield,  4  Wh.  122;  L  4:529;  Ogden  v.  Saunders,  12  Wh. 
213;  L  6:  606;  Shaw  v.  Bobbins,  12  Wh.  369,  note;  Boyle  v.  Zacharie, 
6  Pet.  348;  L8:4S3. 

^^See  under  these  and  other  heads. 

^'E.  g.,  by  exclusive  home  power  over  land  (§§  239,  240). 

"Cunnius  v.  Eeading  School  District,  198  U.  S.  458;  S  25:721;  L 
49:1125;  Blinn  v.  Nelson,  222  U.  S.  1;  S  32:1;  L  56:65;  Chris- 
tiansen V.  King  County,  239  U.  S.  356;  S  36: 114;  L  60:  327. 

In  Scott  V.  McNeal,  154  U.  S.  34;  S  14:1108;  L  38:896,  actual 
death,  (not  mere  allegation  and  finding  of  death),  was,  by  State  stat- 
ute, a  condition  of  Jurisdiction  of  Probate  Courts;   (see  at  p.  47). 

"Thormann  v.  Frame,  176  U.  S.  350;  S  20:446;  L  44:500; 
Overby  v.  Gordon,  177  U.  S.  214;  S  20:603;  L  44:741;  Tilt  v. 
Kelsey,  207  U.  S.  43;  S  28: 1;  L  52:  95;  Burbank  v.  Ernst,  232  U.  S. 
162;  8  34:299;  L  58:551. 
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Aeeal  Power  as  Based  Upon  Presence,  Actual  or  Con- 
structive. 

§  232.   The  General  Principle. 

The  general  Law  of  Nations  (as  accepted  by  the  Common 
Law,  and  as  Federally  adopted),  recognizes  power,  in  a 
variety  of  matters,  as  vested  in  a  Sovereign,  or  quasi-Sov- 
eign,  political  society,  over  persons,  natural  or  artificial,  of 
foreign  domicU,  but  actually  or  constructively  present,  and 
as  so  present.  The  principles  of  the  matter  obtain,  as  Fed- 
eral law,  among  the  conventionally  co-ordinate  areas  now 
in  question. 

§  233.   Illustration. 

Federal  application  of  those  principles  is  most  familiarly 
seen  in  power  of  one  area  to  acquire,  in  general.  Judicial 
jurisdiction  over  a  person  not  of  domicil  within  the  area, 
by  service  of  process  within  the  area. 

It  is  illustrated,  further,  (in  the  same  general  field)  by 
the  power  of  an  area  to  take  jurisdiction  of  one  promisor 
in  a  joint  contract,  and  to  render  judgment  as  against  him, 
although  it  may  have  no  actual  jurisdiction  of  the  other 
promisor.^ 

Persons  on  board  of  a  vessel  of  extra-areal  character  or 
situs,  physically  present  within  an  area,  are  not  thereby 
removed  from  the  criminal  jurisdiction  of  such  area.^ 

§  234.   Constructive  Presence. 

What  is  said  above,  in  general  terms,  is  applicable,  mu- 
tatis mutandis,  to  constructive  presence  through  an  agent, 
subject  to  general  principles  of  the  Common  Law  of 
Agency.* 

^Eenaud  v.  Abbott,  116  U.  S.  27Y ;   S  6 :  1194;  L  29 :  629. 

^Foppiano  v.  Speed,  199  U.  S.  501;  S  26: 138;  L  50:  288;  so,  Wil- 
denhus'  Case,  120  U.  S.  1;  S  7:383;  L  30:565;  (a  case  of  alien 
seaman  of,  and  upon  a  vessel  of  situs  in,  a  foreign  country ;  there 
being  no  Treaty  limitative  of  State  power). 

*See  Foreign  Corporations;   Service  of  Process;   Taxation. 
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Quasi-Public  Status. 

§  235.   The  General  Principle. 

Action  of  one  area,  in  the  form  of  investing  a  private 
individual  with  a  quasi-public  official  status,  (as,  that  of 
executor,  administrator,  guardian,  or  receiver),  obviously 
can  have  no  direct  extra-areal  oi)eration,  proprio  vigore; 
and  the  status  does  not,  in  other  areas,  attend  upon  the 
individual  possessor  of  it,  when,  or  in  so  far  as,  he  is 
personally  or  constructively  present  in  such  other  area.^ 

§  236.  Extra-areal  Ancillary  Action:— Voluntary  In- 
dividual Yielding. 

One  area  may  give  effect  to  such  status  of  another  area, 
by  granting,  either  to  the  same  individuals,  or  to  others, 
an  ancillary  status,  to  such  extent  as  may  be  necessary 
or  convenient  for  effectuating  the  legitimate  purposes  of  the 
principal  status;  or  it  may  attribute  directly,  within  its 
own  area,  the  foreign  status.^ 

Such  recognition  is  sometimes  made  by  way  of  mere 
Comity,  without  specific  provision  of  law  therefor;  as,  in 
recognition  of  a  voluntary  payment,  in  one  area,  to  an 
executor,  an  administrator,  or  a  guardian,  of  another  area, 
without  ancillary  appointment  in  the  area  of  payment,' 

^Vaughan  v.  Northup,  16  Pet.  1;  L  10:  639;  Watkins  v.  Holman, 
16  Pet.  25;  L  10:873;  Aspden  v.  Nixon,  4  How.  467;  L  11:1059; 
Stacy  V.  Thrasher,  6  How.  44;  L  12:337;  Peale  v.  Phipps,  14  How. 
368;  L  14:459;  McLean  v.  Meek,  18  How.  16;  L  15:277;  Noonan 
V.  Bradley,  9  Wall.  394;  L  19:  757;  Hoyt  v.  Sprague,  103  TJ.  S.  613; 
L  26:  585;  Clarke  v.  Clarke,  178  U.  S.  186,  193,  194;  S  20:  873;  L 
44: 1028;  Evans  v.  NeUis,  187  U.  S.  271;  S  23:  74;  L  47: 173;  Hale 
V.  AUinson,  188  U.  S.  56;  S  23:244;  L  47:380;  Finney  v.  Guy,  189 
U.  S.  335;  S  23:  558;  L  47:  839;  Brown  v.  Fletcher's  Estate,  210  U. 
S.  82;  8  28:702;  L  52:  966. 

'As,  by  permitting  executors,  of  other  areas,  to  sue  without  ancillary 
appointment:  as  in  Hayes  v.  Pratt,  147  TJ.  S.  557;  S  13:503;  L  37: 
279;  Manley  v.  Park,  187  TJ.  S.  547;   S  23:208;  L  47:296. 

•Mackey  v.  Coxe,  18  How.  100;  L  15:299;  Wilkins  v.  Ellett,  9 
"Wall.  740;  L  19:  586;  Wilkins  v.  EUett,  108  U.  S.  256;   S  2:  641;  L 
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provided  there  is,  in  the  area  of  payment,  no  ancillary  pro- 
ceeding or  pending  application  therefor.* 

Ancillary  apjwintment  is,  of  course,  operative  only  in 
respect  of  matters  and  things  inherently  within  the  po- 
litical and  Judicial  Jurisdiction  of  the  ancillary  area.'^ 

§  237.  Quasi-Official  Person  Vested  (and  as  Vested) 
with  Title. 

Where  an  area  vests  in  a  person  who  holds  a  quasi- 
official  status,  not  merely  possession  or  custody  of  prop- 
erty, but  title  (upon  a  trust  required  by  his  status),  such 
person  stands,  in  other  areas,  not  upon  his  status,  but  upon 
his  title.* 

In  certain  areas,  provision  is  made  by  statute,  that  land 
within  such  an  area  shall  vest  directly,  in  legal  title,  in  an 
executor,  or  an  administrator,  duly  appointed  in  the  area 
of  the  decedent.^ 

§  238.  Voluntary  Submission,  by  a  Quasi-Official  Per- 
son, to  the  Jurisdiction  of  Another  Area. 

It  is  competent  to  an  executor  or  an  administrator,  in 
the  absence  of  inhibition  by  his  own  area,  to  submit  him- 
self, in  his  such  quasi-official  capacity,  to  the  Judicial 
Jurisdiction  of  another  area.' 

27:718;  Wyman  v.  Halstead,  109  U.  S.  654;   S  3:417;  L  27:1068; 
Darlington  v.  Turner,  202  F.  S.  195;    S  26:630;  L  50:992. 

The  proposition  of  our  text  might,  perhaps,  be  broadened  to  make 
such  voluntary  payment  matter  of  Federal  right  or  of  Federal  protec- 
tion. The  cases  cited,  however,  warrant  no  broader  statement  than 
that  of  the  text. 

*Overby  v.  Gordon,  177  U.  S.  214;  S  20:  603;   L  44:  741. 

*E.  g.,  a  judgment,  in  a  State  Court,  against  an  ancillary  receiver, 
there  appointed,  is  operative  (in  the  absence  of  exceptional  conditions, 
as,  of  effectual  general  submission  to  the  Jurisdiction),  only  in  re- 
spect of  property  in  the  ancillary  area.  Eeynolds  v.  Stockton,  140 
U.  S.  254;  S  11:773;  L.  35:464. 

"Harper  v.  Butler,  2  Pet.  239;  L  7:410;  Johnson  v.  Powers,  139 
U.  S.  156;  S  11:525;  L  35:112;  Price  v.  Forrest,  173  U.  S.  410 
S  19:434;  L  43:749;  United  States  v.  Borcherling,  185  U.  S.  223 
S  22: 607;  L  46:  884;  Bemheimer  v.  Converse,  206  U.  S.  516;  S  27 
755;  L  51:1163;  Converse  v.  Hamilton,  224  U.  S.  243;  S  32:415 
L  56:749. 

'See  Manley  v.  Park,  187  U.  S.  547;  S  23 :  208;  L  47:  296. 

"Lawrence  v.  Nelson,  143  TJ.  S.  215;  S  12:440;  L  36:130;  (a 
case  of  a  Federal  judgment,  but  operative,  under  Federal  law,  as  a 
foreign  judgment). 


CHAPTEE  XLI. 

Power,  and  Exclusiveness  of  Direct  Power,  of  an  Area 
Eei  Sitae,  Over  Land: — Incidents: — Indirect 
Extba-Arbal  Power.^ 

§  239.   Federal  Definition  of  Land. 

Pursuant  to,  and  following,  the  Common  Law  concep- 
tion and  practice,  the  Federal  law,  for  purposes  of  inter- 
areal  relations,  (a)  maintains  and  applies  universally 
certain  broad  principles  of  definition  of  land;  but  (b) 
permits  in  the  several  areas  respectively,  such  degree  of 
variation,  in  particulars,  as  is  consistent  with  a  general 
Federal  scheme.'' 

§  240.   The  General  Principle:— Illustration. 

Over,  and  in  respect  of  land,  the  area  of  situs  has — as 
between  or  as  among  areas — exclusiveness  of  direct  con- 
trol.^ 

Thus,  one  area  cannot  tax  land  in  another  area,*  even 
when  it  is  owned  by  a  citizen  or  a  corporation  of  the  taxing 


^"Land":  i.  e.,  in  the  Common  Law  sense,  including  water-areas, 
buildings  and  other  artificial  structures,  and  particular  estates  in 
physical  land;   as,  chattel  estates  in  such  land. 

'As,  in  local  areal  power  of  classing  the  mortgagee's  estate  in  land, 
for  taxation,  as  against  a  non-resident  mortgagee,  as  real  estate,  even 
where  a  mortgagee's  estate  is,  in  the  area  in  question,  classed,  for 
other  purposes,  and  in  general,  as  a  chattel  estate.  Savings  Society  v. 
Multnomah  County,  169  U.  S.  421 ;  S  18 :  392 ;  L  42 :  803. 

^As  to  indirect  extra-areal  power,  see  §  245. 

♦Louisville  etc.  Ferry  Co.  v.  Kentucky,  188  U.  S.  385;  S  23:463; 
L  47:513;  Fargo  v.  Hart,  193  TJ.  S.  490;  S  24:498;  L  48:761; 
Oklahoma  v.  "Wells,  Fargo  &  Co.,  223  U.  S.  298;  S  32:  218;  L  56:  445. 

"Louisville  etc.  Ferry  Co.  v.  Kentucky,  cited  above. 

This  principle  looks  to  Substance,  not  to  Form.  Thus,  extra-areal 
land  cannot  in  effect  be  taxed,  by  the  mere  process  of  adding  its  value 
to  that  of  property  within  the  taxing  area.  Louisville  etc.  Ferry  Co. 
V.  Kentucky,  cited  above:  incapacity  of  the  home  State  of  a  ferry 
corporation,  in  taxing  the  corporate  franchise,  to  fix  its  value  by  in- 
cluding value  of  a  real  estate  easement  (a  landing  easement)  in  an- 
other State;  applicable,  a  fortiori,  to  the  case  of  a  natural  person  dom- 
iciled in  the  taxing  area.    There  is  nothing  to  the  contrary  in  Com- 
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Local  power  is  illustrated  in  the  field  of  land-title  in 
general,  as,  in  respect  of  operation,  upon  land-title,  of  the 
running  of  a  local  Statute  of  Limitations;'  of  lien  upon 
growing  crops;'  of  distribution  of  the  burden  of  an  in- 
cumbrance among  successive  purchasers;'  of  right  of  ri- 
parian owners,  in  respect  of  use  and  taking  of  water;®  of 
land-transfer,  in  general,  inter  vivos;"  of  devise;"  of  con- 
struction of  a  will,  in  respect  of  devise  ;^^  of  Insolvency  legis- 
lation otherwise  of  areal  competency  ;^^  of  appointment 
of  a  local  guardian,  in  respect  of  land  of  a  non-inhabitant 
infant,  independent  of  general  guardianship  in  the  infant's 
area  of  domicil;^*  and  of  incompetency  of  a  guardian  ad 
litem  appointed  in  the  area  of  domicil  of  an  infant,  to  bind 
the  infant  to  a  judgment  of  title  in  the  area  of  situs  of 
land." 

The  principle  is  illustrated  in  the  incompetency  of  an- 
other area  to  operate  upon  land  within  an  area  in  question, 
by  fixing  personal  status.  Thus,  creation,  by  one  area,  of 
the  Marriage  status,  has  no  operation  on  land  of  either 
party  in  another  area,  but  it  remains,  as  before,  within  the 
power  of  the  area  of  situs.^* 

So,  of  legitimizing  of  children"  and  of  adoption. 

mercial  Bank  v.  Chambers,  182  U.  S.  556;  S  21:  863;  L  45: 1227.  In 
that  case  there  was  presented  simply  (a)  a  question  of  construction 
of  the  national  banking  Act;  and  (b)  a  question  of  discrimination  by 
a  State  against  national  banks.  The  question  of  extra-areal  power  of 
taxation  of  extra-areal  land  was  not  raised,  nor  was  it  considered. 

^Dupree  v.  Mansur,  214  U.  S.  161;   §  643;  g  29:  548;  L  53:  950. 

^Walworth  v.  Harris,  129  U.  S.  355;   S  9:340;  L  32:712. 

»Orvis  V.  Powell,  98  U.  S.  176;  L  25 :  238. 

^Hudson  Water  Co.  v.  McCarter,  209  U.  S.  349;  S  28:529;  L  52: 
828;  in  particular,  at  p.  354:    "The  courts  below"  *  *  * 

"United  States  v.  Crosby,  7  Cr,  115;  L  3:287;  Arnett  v.  Eeade, 
220  U.  S.  311 ;  S  31 :  425 ;  L  55 :  477.  (As  to  other  aspects  of  the  lat- 
ter case,  see  elsewhere,  where  cited). 

"Eobertson  v.  Pickrell,  109  V.  S.  608;  S  3:  407;  L  27: 1049. 

"Clarke  v.  Clarke,  178  U.  S.  186;  S  20:  873;  L  44: 1028. 

"Shelby  v.  Bacon,  10  How.  56;  L  13:326;  Denny  v.  Bennett,  128 
U.  S.  489;  S  9:134;  L  32:491;  Eobinson  v.  Belt,  187  TJ.  S.  41; 
8  23:16;  L47:65. 

"Hoyt  V.  Sprague,  103  U.  S.  613;  L  26:  585. 

^^Clarke  v.  Clarke,  cited  above. 

"Connet  v.  Elliott,  18  How.  591;   L  15:497. 

"Olmsted  v.  Olmsted,  216  U.  S.  386;  S  30:  292;  L  54:  530;  Hood 
V.  McGehee,  337  U.  S.  611;  S  35: 718;  L  59: 1144. 
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It  is  illustrated  in  the  field  of  Judicial  Jurisdiction. 
Thus,  the  area  of  situs  has  power  of  direct  Judicial  action 
in  rem  upon  the  land,  and  may  exercise  the  power  either 
(a)  in  respect  of  certain  particulars  of  title  (as,  in  Ju- 
dicial confirmation  of  a  tax-deed  title)  ;"  or  of  escheat  title, 
based  upon  lack  of  heirs  ;^°  or  of  confirmation  of  a  Judicial 
sale;""  or  (b)  in  respect  of  the  whole  title  (as,  in  general 
title-clearing  procedure) ;"  and  may  act  by  attachment  or 
execution,  or  the  like,  without  personal  jurisdiction  of  the 
person  adversely  interested.^^ 

Exclusiveness  of  the  area  of  the  situs  of  land  is  illus- 
trated in  the  principle  that  a  Court  of  another  area,  al- 
though having  personal  jurisdiction  of  the  owner  of  the 
land,  cannot  be  vested  with  power  to  effect  transfer  of  title 
in  the  land,  as  against  such  owner,  either  by  decree  pur- 
porting to  operate  directly  upon  such  title,  or  through  a 
Master's  deed.^' 

So,  a  Probate  Court's  order  of  sale  of  land  has  no  opera- 
tion out  of  the  area  of  the  forum.  ^* 

The  power  and  the  exclusiveness  of  the  area  rei  sitae 
extend  to  control  of  the  matter  of  actions  local  in  nature 
dealing  with  land  title.'" 

§  241.   Inter-Areal  Bridges. 

A  bridge  is  neither  more  nor  less  than  land, — being  part 
and  parcel  (and  an  upper  stratum)  of  the  (flowed  or  un- 
flowed)  natural  land  beneath  it;  and,  for  the  purposes 
now  in  question,  an  inter-areal  bridge  is  merely  two  con- 
tiguous parcels  of  land  meeting  at  the  inter-area  bound- 

I'Parker  v.  Overman,  18  How.  137 ;  L  15 :  318 ;  Thomas  v.  Lawson, 
21  How.  331;  L16:82. 

"Hamiltonv.  Brown,  161  U.  S.  256;  S  16:  585;  L  40:  691;  Chris- 
tiansen V.  King  County,  239  U.  S.  356;   S  36 :  114;  L  60:  32Y. 

"Jeter  v.  Hewitt,  22  How.  352;  L  16:  345. 

"American  Land  Co.  v.  Zeiss,  219  U.  S.  47;  S  31 :  200;  L  55 :  82. 

"Cheever  v.  Wilson,  9  Wall.  108;  L  19:604  (enforcement,  as 
against  land,  of  a  Divorce  decree  including  a  property  feature). 

"Fall  V.  Eastin,  215  U.  S.  1;  S  30:  3;  L  54:  65. 

"Watkins  v.  Holman,  16  Pet.  25;  L  10:873;  Hoyt  v.  Sprague, 
cited  above. 

""EUenwood  V.  Marietta  Chair  Co.,  158  U.  S.  105;  S  15:  771;  L  39: 
913. 
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ary-line;  each  parcel  being,  for  such  purposes,  on  the  foot- 
ing of  other  land,  of  its  home  area.^' 

§  242.   Upper,  and  Lower,  Area,  upon  a  Stream. 

Where  a  stream  flows  from  one  area  into  another, 
neither  area  has  full  control  over  the  flow  and  the  purity 
of  the  water ;  but  power  over  the  stream,  in  those  respects, 
exists  distributively,  between  the  two  areas,  in  consonance 
(a)  with  the  Common  Law  of  land- title,  and  (b)  with  the 
general  principles  of  the  Law  of  Nations.  Thus,  the  upper 
area  cannot,  by  acts  done  within  its  own  limits,  limit  or 
adversely  affect  the  flow  of  the  lower  area." 

§  243.   Purity  of  Air. 

What  has  been  said  above  of  water  is  applicable,  mutatis 
mutandis,  to  the  air.  Thus,  one  area  may  not  poison  (or 
sanction  the  poisoning  of)  the  air  within  another  area.'" 

§  244.   Nuisances,  in  General. 

What  has  just  been  said  of  violations  of  the  purity  of  the 
air,  is  applicable,  mutatis  mutandis,  in  principle,  to  dis- 
turbance by  (or  by  the  sanction  of)  one  area,  of  the  peace 
and  order  of  another  area;  as  by  noises  within  the  Com- 
mon Law  conception  of  nuisances. 

§  245.    Indirect  Extra-Areal  Power. 

While  one  area  cannot  exercise  power  directly  upon,  or 
over,  land  lying  within  another  area,  it  can  exercise  such 
power,  under  certain  conditions,  indirectly,  through  power 
over  a  person. 

The  principal  (or  the  more  common  and  familiar)  form 
in  which  this  result  is  effected,  is  through  Judicial  juris- 

='8Pittsburgli  etc.  Ey.  v.  Board  of  Pub.  Works,  172  U.  S.  32;  S  19: 
90;  L  43:354;  Henderson  Bridge  Co.  v.  Henderson  City,  141  U.  S. 
679;   S  12:114;   L  35:  900. 

As  to  inter-areal  bridges  as  (to  certain  Federal  intents)  units,  see 
Commerce,  (Bridge). 

"New  York  City  v.  Pine,  185  U.  S.  93,  96;  S  22:  592;  L  46:  820; 
Missouri  v.  Illinois  &  Chicago  Dist.,  200  TJ.  S.  496;  S  26:  268;  L  50: 
572;  Kansas  v.  Colorado,  206  TJ.  S.  46;  S  27:  655;  L  51:  956;  Hud- 
son Water  Co.  v.  McCarter,  209  U.  S.  349;  S  28:529;  L  52:828; 
Eickey  Land  etc.  Co.  v.  Miller  &  Lux  218  U.  S.  258;  S  31: 11;  L  54: 
1032. 

'^Georgia  v.  Tennessee  Copper  Co.,  206  U.  S.  230;  S  27:618;  L 
51:1038;  237  U.  S.  474;  S  35:631;  L  59:1054;  240  U.  S.  650;  S 
36:465;  L  60:  846. 
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diction  and  control  of  the  person.  Thus,  if  one  area, 
having  actual  personal  Judicial  jurisdiction  over  one  who 
owns  land  in  another  area,  and  having  physical  actual 
control  of  his  person,  compels  him,  through  Judicial  Pro- 
cedure, to  execute  and  acknowledge  and  deliver  a  deed  of 
conveyance  of  such  land,  such  deed  is  operative  in  the  area 
rei  sitae,  precisely  as  if  made  voluntarily.^* 

So,  a  personal  judgment,  rendered  in  one  area,  may, 
ultimately  and  indirectly,  operate  upon  land  title  in 
another  area,  by  force  of  a  judgment  in  the  second  area, 
upon  the  original  judgment,  and  execution. 

So,  a  judgment  rendered,  inter  partes,  in  one  area 
having  personal  jurisdiction  of  the  parties,  specifically  de- 
terminative, inter  partes,  of  title  to  land  in  another  area,  is 
entitled  to  Faith  and  Credit  in  another  area;  and  may  thus 
have  ultimate  operation  upon  the  land  in  the  latter  area.'" 

To  the  extent  of  the  proper  field  of  Public  Policy,  an  area 
may  limit  the  making,  within  the  area,  of  contracts  for 
the  sale  and  purchase  of  land,  including  land  in  other 
areas;  and  enforce  such  provisions,  in  a  personal  action, 
in  its  own  Courts.^' 

^'As  matter  of  Faith  and  Credit,  q.  v. 

soAs  in  Cheever  v.  Wilson,  9  Wall.  108;   L  19:  604. 

siSelover,  Bates  &  Co.  v.  Walsh,  226  U.  S.  112;  S  33:69;  L  57: 
146;  (statute  ameliatory  of  certain  harsh  features  of  the  Common 
Law). 


CHAPTER  XLII. 

Corporeal  Chattels. 

§  246.   The  General  Principle.^ 

What  has  been  said  above,  in  respect  of  land,  is  true, 
mutatis  mutandis,  of  corporeal  chattels,  physically  within 
an  area.^ 

Thus,  the  principle  of  title  to  land  by  adverse  posses- 
sion, as  against  all  the  world,  may  be  extended,  by  a  par- 
ticular area,  to  such  chattels  f  and  an  area  may  provide  for 
Procedure  in  Rem,  with  like  effect,*  title  thus  locally  estab- 
lished following  the  chattel  into  other  areas  into  which  it 
may  be  transported." 

So,  of  statutory  provision  for  symbolical  delivery  in 
pledge,  of  corporeal  chattels  practically  not  capable  of 
actual  delivery." 

The  area  of  situs  may  provide  in  respect  of  form  of  trans- 
fer of  title,  as,  by  requirement  of  record  of  a  mortgage.'^ 

On  the  other  hand,  there  can  be  no  direct  extra-areal 
exercise  of  power  over  corporeal  chattels  not  having  situs 
in  an  area  in  question." 

iSee  also  §§  291,  292.  " 

''Mason  v.  Matilda,  12  Wh.  590;  E  6:  738;  Bulkley  v.  Honold,  19 
How.  390;   L  15:663. 

^Shelby  v.  Guy,  11  Wh.  361 ;  L  6 :  495. 

*Bank  of  the  United  States  v.  Lee,  13  Pet.  107;  L  10:  81;  Green  v. 
Van  Buskirk,  5  Wall.  307;  L  18:  599;  7  Wall.  139;  L  19:109;  Her- 
vey  V.  Ehode  Island  Locomotive  Works,  93  U.  S.  664;  L  23 :  1003. 

"Oases  above  cited. 

•Taney  v.  Penn  Bank,  232  TJ.  S.  174;  S  34:  288;  L  58:  558;  Dale  v. 
Pattison,  234  F.  S.  399;   L  58: 1370. 

^Green  v.  Van  Buskirk,  7  Wall.  139,  cited  above  (record  require- 
ment of  State  of  situs  operative  as  against  a  mortgage  made  in  an- 
other State  between  citizens  of  the  latter  State) . 

^Security  Trust  Co.  v.  Dodd,  Mead  &  Co.,  173  U.  S.  624;  S  19: 
545;  L  43:835:  (an  Insolvency  assignment,  under  order  of  Court, 
in  one  State,  not  operative  upon  chattels  of  situs  in  another  State,  as 
against  persons  not  domiciled  in  the  former  State). 

King  V.  Cross,  175  U.  S.  396 ;  S  20 :  131 ;  L  44 :  211 :  (incompetency 
of  one  State,  by  an  Insolvency  Act,  to  dissolve  or  to  inhibit,  attach- 
ment on  mesne  process,  in  another  State,  of  property  there  situated, 
of  the  debtor,  in  a  suit  by  one  not  an  inhabitant  of  the  State). 
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§  247.    Legal  Status  of  a  Chattel. 

What  has  been  said  of  local  fixing  of  title  to  a  corporeal 
chattel,  seems  to  be  applicable,  mutatis  mutandis,  to  the 
legal  status  of  such  chattel.' 

§  248.  Conventional  Situs  within  an  Area:— Corporeal 
Chattels  at  Sea. 

Corporeal  chattels  at  sea,  outside  of  the  limits  of  any 
one  of  the  areas  in  question,  are  conventionally  within  the 
area  of  domicil  of  the  owner.  ^^ 

§  249.  Estoppel  to  Deny  Presence  of  a  Chattel  within  a 
Particular  Area. 

Physical  removal  of  a  chattel  from  a  particular  area, 
may,  as  against  those  effecting  the  removal,  still  leave  the 
chattel  conventionally  within  the  original  area ;  as,  where 
the  removal  is  tortious,^^  or  is  effected  surreptitiously, 
and  for  the  purpose  of  defeat  of  jurisdiction  of  the  original 
area.^^ 

§  250.    Taxation. 

1.  Generally,  and  in  the  absence  of  certain  exceptional 
situations,  considered  below,  corporeal  chattels  can  he 
taxed  only  by  the  area  of  physical  situs.^^ 

2.  The  principle  in  question  forbids  what  is  in  effect 
extra-areal  taxation,  attempted  to  be  made  in  the  form  of 
attaching  to  corporeal  chattels,  physically  within  the  tax- 

'See  Brown  v.  Duchesne,  19  How.  183;  L  15:595:  a  machine, 
having  in  Great  Britain,  a  lawful  status  in  the  hands  of  its  owner, 
and  there  lawfully  placed  as  an  appliance  upon  a  vessel,  and  coming 
here  with  the  vessel,  not  subject  to  a  de-legalizing  operation,  here,  of 
our  Patent  laws,  although,  if  made  and  owned  here,  it  would  involve 
Patent  infringement. 

"Crapo  V.'  Kelly,  16  Wall.  610;  L  21 :  430 :  (operativeness  of  a  State 
Judicial  Insolvency  assignment — ^there  being  no  conflicting  Federal 
Bankruptcy  Act  in  force — upon  a  vessel  of  the  insolvent,  at  sea). 

"Overby  v.  Gordon,  17Y  TJ.  S.  214;   S  20:  603;  L  44:  Y41. 

"Buck  V.  Beach,  206  U.  S.  392;  S  27:  712;  L  51: 1106. 

^'Thus,  if  a  manufacturer  sends  his  product  into  another  State,  to 
be  kept  there  permanently  until  sold,  it  is  there  taxable.  Kehrer  v. 
Stewart,  197  U.  S.  60;  S  25:403;  L  49:663;  Selliger  v.  Kentucky, 
213  U.  S.  200;   S  29:449;  L  53:761. 

Railroad  cars,  permanently  kept  out  of  the  home  area  of  a  railroad 
corporation,  are  not  there  taxable.  Union  Transit  Co.  v.  Kentucky, 
199  U.  S.  194;  S  26:36;  L  50:150;  Chicago,  B.  &  Q.  Ry.  v.  Bab- 
cock,  204  TJ.  S.  585;    S  27:326;    L  51:636.     So,  coal  owned  by  a 
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ing  area,  a  value  derived  in  part  from  value  of  extra-areal 
chattels,  not  directly  taxable  by  such  area.^* 

3.  What  has  been  said  above,  of  corporeal  chattels  in 
general,  is  applicable  to  vessels.  That  is  to  say,  if  a  given 
vessel  is  constantly  kept  employed  in  a  certain  area,  or 
treats  that  area  as  its  home  port,  it  has  situs  there,  and 
ia  taxable  there,  without  regard  to  domicil  of  the  owner, 
or  (in  the  case  of  registered  or  enrolled  vessels)  to  the 
statutory  home  port.^^ 

Mere  transient  presence,  in  an  area,  of  a  vessel,  in  the 
course  of  its  employment,  does  not  create  a  situs  there, 
for  purposes  of  taxation,^^  notwithstanding  enrollment  in 
the  latter  area.^^ 

When  the  course  of  actual  employment,  and  of  actual 
movements,  of  a  vessel,  are  such  that  no  actual  situs  is 
acquired  (under  the  principles  above  stated),  in  any  one 
area,  the  conventional  "home  port,"  as  defined  by  the  Fed- 
eral enrollment  and  registration  legislation,  is  the  legal 
domicil  of  the  vessel;  and  the  area  within  which  such 
home  port  lies  is  the  area  of  situs  for  taxation.^' 

4.  Where  one  corporeal  chattel  is,  in  its  nature  and  in 
its  actual  use,  ancillary  to  another  corporeal  chattel,  it 


coaler  railroad  corporation,  held  by  it  for  sale  in  a  certain  State,  and 
not  to  be  brought  into  the  taxing  State,  is  taxable  only  in  the  State 
of  physical  situs.  Delaware,  L.  &  W.  E.  E.  v.  Pennsylvania,  198  TJ. 
S.  341;  8  25:669;  L  49:1077. 

i^Fargo  V.  Hart,  193  TJ.  S.  490;  S  24:  498;  L  48:  761:  valuation  by 
a  State,  for  taxation  of  chattels  (of  an  express  company),  within  the 
area,  by  including  in  the  valuation  the  value  of  chattels  of  the  com- 
pany permanently  out  of  the  area,  and  not  used  in  the  business,  held 
invalid. 

"Transportation  Co.  v.  Wheeling,  99  TJ.  S.  273;  L  25:412;  Old 
Dominion  S.  S.  Co.  v.  Virginia,  198  TJ.  S.  299;  S  25:  686;  L  49: 1059; 
Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  362 ;  S  32 :  499 ;  L  56 : 
801. 

"Hays  V.  Pacific  Mail  Co.,  17  How.  596;  L  15:254;  as,  in  the 
case  of  the  intermittent  presence  of  a  ferry-boat  between  two  States 
(St.  Louis  V.  Ferry  Co.,  11  Wall.  423;  L  20:192);  or  of  a  coasting 
vessel.  Morgan  v.  Parham,  16  Wall.  471 ;  L  21 :  303 ;  Ayer  &  Lord 
Co.  V.  Kentucky,  202  U.  S.  409;  S  26:679;  L  50:1082;  Southern 
Pac.  Co.  V.  Kentucky,  222  TJ.  S.  63;   S  32: 13;  L  56: 196. 

^^Cases  last  cited. 

^'Old  Dominion  S.  S.  Co.  v.  Virginia,  (cited  above),  at  p.  307. 
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follows  the  principal  chattel  in  respect  of  situs  for  tax- 
ation." 

5.  The  principles  above  considered  are  not  qualified  by 
the  fact  of  actual  presence,  in  one  area,  of  written  muni- 
ments of  title,  of  a  corporeal  chattel  physically  in  another 
area :  as,  in  the  case  of  warehouse  receipts.^" 

6.  Migratory  inanimate  chattels,  as,  railroad  cars,  if,  for 
some  substantial  part  of  a  period  of  time  in  question,  kept 
within  the  area  of  domicil  of  the  owner,  have,  for  purposes 
of  taxation,  their  situs  there.^^  Where,  as  in  the  case  of  the 
rolling  stock  of  a  multi-areal  railroad,  such  migratory  chat- 
tels are  (a)  constantly  out  of  the  area  of  the  owner's  domi- 
cil; (b)  are  not  continuously  within  any  one  other  area; 
but  ( c )  are  migratory  among  areas  other  than  that  of  domi- 
cil of  the  owner,  there  is  applied  to  them  a  doctrine  of  Equi- 
table nature  (closely  akin  to  the  Equitable  doctrine  of  Cy 
Pres)  :  to  the  effect  that  an  area  may  tax  the  average  num- 
ber of  such  chattels  within  the  area."^ 

The  principles  considered  above  are  not  qualified  by  the 
mere  fact  that  a  corporeal  chattel  in  question  is  engaged  in 
intercommerce. " 

§  251.  Creatures  Ferae  Naturae  not  Reduced  to  Pos- 
session. 

It  is  competent  to  an  area  to  forbid  the  killing,  or  the 
transportation,  or  having  in  possession,  within  the  area, 
but  for  extra-area  use,  of  animals  or  birds  ferae  naturae 
and  not  reduced  to  private  possession.^* 

This  doctrine  may  rest  upon  the  Common  Law  propo- 
sition that  such  animals  and  birds,  while  actually  in  the 

^^Gromer  v.  Standard  Dredging  Co.,  cited  above. 

'"See  Muniments  of  Title. 

''^Hays  V.  Pacific  Mail  S.  S.  Co.;  St.  Louis  v.  Ferry  Co.;  Morgan 
V.  Parham,  all  cited  above;  New  York  Centr.  E.  E.  v.  Miller,  202  U. 
S.  584;  S  26:714;  L  50:1155. 

"American  Eefrig'r  Transit  Co.  v.  Hall,  1Y4  TJ.  S.  YO;  S  19:199; 
L  43:899;  Union  Eefrig'r  Transit  Co.  v.  Lynch,  177  U.  S.  149;  S 
20:631;  L  44:  708. 

^'Transportation  Co.  v.  Wheeling;  Southern  Pac.  Co.  v.  Kentucky; 
Ayer  &  Lord  Co.  v.  Kentucky;  St.  Louis  v.  Ferry  Co.;  Hays  v. 
Pacific  Mail  S.  S.  Co.;  Morgan  v.  Parham,  all  cited  above. 

2'Geer  v.  Connecticut,  161  U.  S.  519;  S  16:600;  L  40:793:  (a 
case  dealing  with  game  birds,  but  broadly  applicable,  it  would  seem). 
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area  in  question,  are  the  property  of  the  inhabitants,  as 
a  whole,  of  the  area. 

§  252.   Indirect  Extra-Areal  Power. 

The  principles  stated  in  a  preceding  Chapter,  applicable 
to  indirect  extra-areal  power  over  real  estate  through 
power  over  the  owner,  are,  in  general,  applicable  to  cor- 
poreal chattels  not  physically  within  an  area  in  question. 
Thus,  an  area  having  instituted,  through  its  Courts,  an 
insolvency  proceeding  against  one  of  its  own  citizens,  may 
enjoin  another  of  its  citizens,  a  creditor  of  the  estate,  from 
carrying  on,  in  another  area,  a  suit,  the  result  of  which, 
if  carried  through,  would  be  to  divert  to  such  creditor 
assets  in  such  other  area,  of  the  debtor.^^ 

2=Cole  V.  Cunningham,  133  U.  S.  107;  S  10:  269;  L  33:  538. 
See  Domicil,  Power  Based  Upon  (§§  220-231). 


CHAPTEE  XLIII. 

Incorporeal  Chattels  Proper/ 

§  253,  The  General  Principle:— Conventional  Situs  in 
the  Domicil  of  the  Owner. 

A  Federally  adopted  general  pi"inciple  attributes,  in  gen- 
eral, to  an  incorporeal  chattel  proper,  conventional  situs 
in  the  area  of  domicil  of  the  owner  of  the  chattel.^ 

§  254.  Corporate  Stock:— Membership  Interest  in  a 
Corporation. 

1.  In  the  absence  of  such  action  as  is  considered  immedi- 
ately below,  on  the  part  of  the  home  area,  shares  of  capital 
stock  of  a  corporation  follow  the  general  rule,  and  have 
situs  in  the  area  of  domicil  of  the  owner.  ^ 

2.  It  is  competent,  however,  to  an  area  creating  a  corpo- 
ration, to  fix,  upon  all  the  shares  of  the  capital  stock,  situs 
within  such  home  area,  regardless  of  extra-areal  domicil 
of  such  persons  as  may  become  owners  of  shares.  Such 
shares  may,  for  example,  be  taxed  by  the  home  area  of  the 
corporation,  and  may  there  be  reached  by  taxation  of  it  in 
the  hands  of  the  corporation :  that  is  to  say,  by  a  tax  upon 
the  corporation,  predicated  upon  its  capital  stock.' 

In  such  case,  the  home  situs  would  seem  to  be  exclusive, 
— upon  the  view  that  property  cannot  have  situs  in  more 
than  one  place  at  a  time." 

3.  What  has  been  said  above  is  applicable,  mutatis  mu- 
tandis, to  membership  interest  in  a  corporation  which  has 
property  but  has  no  capital  stock  or  shares.® 

^'Troper" :   i.  e.,  exclusive  of  chattel  estates  in  land. 

See  also  §§  291,  292. 

^Oases  cited  below. 

'Hawley  y.  Maiden,  232  U.  S.  1;  S  34:  201;  L  58:  477. 

*Corry  v.  Baltimore,  196  U.  S.  466;  S  25:297;  L  49:556;  New 
Jersey  v.  Anderson,  203  TJ.  S.  483;  S  27: 137;  L  51:  284.  This  doc- 
trine proceeds  upon  the  view  that  such  conventional  situs  may  be 
made  a  condition  and  essential  feature  of  the  existence  of  the  corpora- 
tion.   (See  Opinions  in  cases  cited). 

"As  to  situs  of  shares  of  stock,  for  Federal  title-clearing,  see  §  741. 

'Kogers  v.  Hennepin"  County,  240  U.  S.  184;   S  36: 265;  L  60:  594. 
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§  255  Credits: — Generally. 

In  respect  of  credits,  the  general  principle,  above  stated, 
leads  to  the  result  of  fixing  situs,  in  such  case,  in  the  area 
of  domicil  of  the  creditor/ 

§  256.  Credits:— As  a  Basis  for  Administration  of  the 
Estate  of  a  Creditor  Decedent. 

A  credit  owned  by  a  decedent  has  conventional  situs  in 
the  late  domicil  of  the  decedent,  for  the  purposes  of  found- 
ing there  administration  of  the  estate.* 

§  257.   Credits:— Garnishment. 

Power  of  Garnishment  on  the  part  of  an  area  in  which  a 
debtor  is  domiciled  or  is  present,  without  regard  to  domicil 
of,  or  presence  of,  the  creditor,  presents  no  exception  to  the 
principle  of  situs  of  a  credit  with  the  creditor.  Garnish- 
ment power  does  not  rest  upon  the  theory  of  situs  of  the 
credit.  Garnishee  Procedure  is  of  Equitable  origin,  and  of 
Equitable  nature.  The  garnishor  is  subrogated  to  the 
rights  of  his  own  debtor;  and,  being,  by  subrogation,  a 
creditor  of  the  garnishee,  he,  as  such  creditor,  may  sue  the 
latter  in  garnishment,  wherever  he  may  find  him,  without 
regard  to  domicil,  or  presence  of,  or  service  upon,  or  Juris- 
diction of  the  area  of  the  forum  over,  the  garnishee's  cred- 
itor,®— simply  standing  in  the  shoes  of  his  (the  garn- 
ishor's) debtor.^" 

In  such  a  suit,  the  garnishor's  debtor  is  a  (compulsory) 
plaintiff,  by  the  subrogation;  and  it  is  from  that  point  of 
view  that  the  forum  has  broad  jurisdiction  over  him,  by 
the  mere  garnishment  suit  in  and  of  itself,  and  without 
requirement  of  service  of  process  upon  him." 

'Murray  v.  Charleston,  96  TJ.  S.  432;  L  24:  760;  other  cases  cited 
below. 

sWyman  v.  Halstead,  109  IJ.  S.  654;  S  3:41Y;  L  27:1068;  New 
England  Mut.  L.  Ins.  Co.  v.  Woodworth,  111  U.  S.  138;  L  28:  379. 

Debts  due  from  the  United  States  have  not  situs  in  any  one  area 
for  such  purposes.    (Case  last  cited). 

'EoUing  Mill  Co.  v.  Ore  &  Steel  Co.,  152  U.  S.  596;  S  14:710; 
L  38:565;  Chicago,  Eock  Isl.  &  Pac.  Ey.  v.  Sturm,  174  U.  S.  710; 
S  17:797;  L  43:1144;  King  v.  Cross,  175  U.  S.  396;  S  20:131;  L 
44:  211;  Eothschild  v.  Knight,  184  TJ.  S.  334;  S  22:  391;  L  46:  573; 
Harris  v.  Balk,  198  II.  S.  215 ;  S  25 :  625 ;  L  49 :  1023 ;  Louisville  & 
Nashv.  E.  E.  v.  Deer,  200  U.  S.  176;   S  26:  207;   L  50:  426. 

'^"Cases  cited.    ^^Cases  cited. 

As  to  other  aspects  of  Garnishment,  see  §  598. 
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§  258.    Credits:— Taxation:— General  Rule. 

For  purposes  of  taxation,  a  credit  has  situs  in  the  area  of 
domicil  of  the  owner  (that  is,  of  the  creditor) ^^  and  not 
elsewhere.^* 

i^Bonaparte  v.  Tax  Court,  104  F.  S.  592;  L  26:845.  Kirtland  v. 
Hotchkiss,  100  U.  S.  491;  L  25:  558;  Wheeler  v.  New  York,  233  TJ. 
S.  434;  S  34:  607;  L.  58: 1030;  BuUen  v.  Wisconsin,  240  U.  S.  625; 
S  36:473;  L  60:830. 

"Eailroad  v.  Jackson,  7  Wall.  262;  L  19:88.  In  this  case,  the 
principle  of  the  text  is  recognized  as  fatal  to  the  tax  in  question :  p. 
267,  "Nor  shall  we  inquire"  and  through  the  paragraph.  The  Court 
then  proceed  to  set  forth  (p.  267,  second  paragraph)  another  ground 
of  invalidity  of  the  tax,  namely,  that  the  credits  (bonds)  in  question 
were  issued  in  block,  with  security  in  block,  by  a  number  of  distinct 
(domestic  and  foreign)  corporations  of  different  areas  (all  acting  law- 
fully within  the  taxing  area  in  question)  and  that  thereby,  if  one 
such  area  could  tax  such  of  the  bonds  held  by  a  non-resident,  each 
other  such  area  could  act  correspondingly,  with  the  result  of  plural 
taxation  of  all  the  bonds.  This  ground,  instead  of  being  a  primary 
ground  of  invalidity  of  the  taxation  in  question,  would  appear  to  be, 
logically,  nothing  but  an  illustration  of  result  of  departure  from  the 
principle  first  recognized  in  the  Opinion:  namely,  that  of  exclusive 
taxing  power  of  a  credit,  unsecured  or  secured,  at  the  area  of  domicil 
of  the  creditor.  If  mere  hardship,  or  plural  taxation,  were  a  test  of 
taxing  power,  a  considerable  field,  now  recognized,  of  intra-area  tax- 
ing power,  would  not  exist. 

State  Tax  on  Foreign-Held  Bonds,  Case  of,  15  Wall.  300;  L  21: 
179.  In  this  case  (the  situation  being  similar  to  that  presented  in 
Railroad  v.  Jackson,  considered  above)  the  taxing  area  undertook  to 
escape  the  difficulty  of  plural  taxation  (relied  on  by  the  Court  in  the 
Jackson  case),  by  pro-rating  the  tax,  by  mileage  within  the  taxing 
area.  The  tax  was,  however,  held  invalid,  as  against  non-residents; 
and  thereby  the  Court  would  seem  to  have  qualified  the  Opinion  in  the 
Jackson  case,  and  to  have  in  effect  retroactively  placed  the  decision  in 
that  case  upon  the  general  principle  recognized  in  that  case.  See 
preceding  note  as  to  Jackson  case. 

Murray  v.  Charleston,  96  U.  S.  432 ;  L  24 :  760.  In  this  case  a  mu- 
nicipal corporation  of  a  State  issued  interest-bearing  bonds,  and  sub- 
sequently undertook  (under  State  law  ante-dating  the  bonds)  to  tax 
them  as  against  non-resident  alien  owners,  on  the  theory  (essential  to 
the  tax  power)  of  situs  of  the  debt — or  of  the  credit — at  the  debtor's 
domicil;  and  undertook  to  enforce  the  tax  by  withholding  interest 
to  the  tax  amount.  The  tax  ordinance  was  held  invalid  on  the  ground 
of  Impairment  of  the  obligation  of  the  contract.  A  corollary  of  the 
decision  (thus  based)  is:  absence  of  situs  of  the  debt,  as  debt,  or  of 
the  credit,  as  credit,  in  the  debtor's  domicil:  for,  if  there  were  such 
situs,  the  contract  was  subject  to  existing  tax  laws. 
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§  259.  Credits:— Taxation:— The  Question  of  Influence 
of  Corporeal  Security. 

The  principle  above  set  forth  is  not  qualified,  in  respect 
of  a  credit,  by  the  existence  in  an  area  other  than  that  of 
the  domicil  of  the  creditor,  of  corporeal  property  (real  or 
chattel)  mortgaged  or  pledged  to  secure  a  credit  in  ques- 
tion. Thus,  a  State  cannot  (through  a  domestic  railroad 
corporation)  tax  coupons  owned  by  a  non-resident,  and 
secured  by  mortgage  of  the  railroad.^* 

§  260.  Credits:— Taxation:— The  Question  of  Influ- 
ence of  Physical  Presence  of  Written  Muniments  of  Title. 

The  general  doctrine  of  situs  in  the  area  of  domicil  of 
the  creditor  is  not  qualified  by  the  fact  that  written  muni- 
ments of  title  of  the  credit  are,  at  a  given  time,  absent 
from  that  area,  and   present  in   another    (co-ordinate) 


"Eailroad  v.  Jackson,  7  Wall.  262 ;   L  19 :  88. 

"Buck  V.  Beach,  206  U.  S.  392;  S  27:712;  L  61:1106.  In  this 
case.  A,  residing  in  New  York,  loaned  money  in  Ohio  on  notes  made 
and  payable  there,  and  secured  by  Ohio  land.  He  kept  thes6  notes  in 
Indiana,  in  the  hands  of  an  agent  there,  whose  sole  duty  in  regard  to 
them  was  to  send  them  to  an  agent  of  A  in  Ohio  (a)  for  endorsement 
of  interest,  or  for  payment  in  full,  and  (b)  for  a  short  period  an- 
nually, including  the  Indiana  taxing  period.  He  kept  a  mere  sched- 
ule of  the  notes,  and  of  their  movements,  payments  upon  them,  etc. 
The  situation  was  not  known  to  the  Indiana  authorities.  It  was  held 
that  the  notes  were  not  taxable  under  a  valid  back-tax  law  in  Indiana. 
It  was  viewed  as  immaterial  that  motive  of  keeping  them  (if  such  was 
the  case)  in  Indiana,  was,  to  defraud  Ohio  or  New  York. 

Selliger  v.  Kentucky,  213  U.  S.  200;  S  29:449;  L  53:761.  A 
warehouse  receipt  physically  present  in  a  State,  but  representing 
goods  physically  in  a  foreign  country,  held  not  taxable  in  the  State. 
The  decision  is  rested  upon  the  view  that  taxation  of  the  receipt  would 
be,  in  effect,  taxation  of  the  goods ;  but  that  the  presence  of  the  re- 
ceipt in  the  State  did  not  create  a  (conventional)  situs  of  the  goods 
in  the  State. 

Eidman  v.  Martinez,  184  U.  S.  578;  S  22:  515;  L  46:  697;  Moore 
V.  Euckgaber,  184  TJ.  S.  593;  S  22:  521;  L  46:  705.  The  mere  physi- 
cal presence,  in  a  State,  of  bonds  owned  by  a  non-resident  alien,  held 
not  to  give  the  credits  a  situs  within  the  State,  for  taxation  there. 

Metropolitan  L.  Ins.  Co.  v.  New  Orleans,  205'U.  S.  395;  S  27:  499; 
L  51 :  853.  A  creditor  had  a  trade  domicil.  His  credits  relating  to 
that  domicil  had,  thereby,  (see  the  next  succeeding  section)  situs  there 
for  taxation.  Such  trade  situs  was  held  not  adversely  affected,  for 
purposes  of  taxation,  there,  by  the  physical  absence,  from  the  trade 
situs,  of  the  written  muniments  of  the  credit  (in  the  creditor's  pos- 
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§  261.  Credits:— Taxation:— Plurality  of  Domicil: 
(Trade  Domicil). 

Where  one  has — within  the  contemplation  of  the  general 
Law  of  Nations — a  trade  domicil,  distinct  from  his  personal 
domicil,  and  in  a  different  area,  a  credit  owned  by  him  is, 
for  taxation,  viewed  as  having  a  situs  in  one  or  in  the 
other  of  the  two  areas,  according  as  it  is  most  closely 
related  to  the  personal,  or  to  the  trade,  status  (and  so  to 
the  personal  or  trade  domicil. )  ^° 

§  262.  The  Same  Subject  Continued:— The  Case  of  Mi- 
gratory Corporations. 

Application  of  the  principle  of  the  last  preceding  sec- 
tion is  frequently  presented  in  the  case  of  a  corporation 
of  one  area,  doing  business  in  another  area,  by  permission 
of  the  latter  area.^^ 

session  at  his  primary  domicil).  In  this  case,  the  record  evidently 
failed  to  present  the  actual  situation,  and  the  decision  (adverse  to  the 
insurance  company)  -was  a  result  of  the  error.  Orleans  Parish  v. 
New  York  L.  Ins.  Co.,  216  U.  S.  517;  S  30:385;  L  54;  59Y.  This 
error,  however,  of  course,  does  not  affect  the  decision  in  the  earlier  of 
the  cases,  upon  the  record  as  presented. 

Bullen  V.  Wisconsin,  240  U.  S.  625;   S  36:  473;  L  60:  830. 

"Bristol  V.  Washington  County,  177  U.  S.  133;  S  20:  585;  L  44: 
701.  A  non-resident  natural  person  carried  on,  in  a  certain  State, 
through  an  agent  there,  the  business  of  loaning  and  re-loaning  a  large 
sum  of  money  upon  real  estate  there  situate.  He  was  viewed  as  hav- 
ing a  trade  domicil  there;  and  the  credits  (the  mortgage  debts)  held 
by  him  were  held  to  have  a  (trade)  situs  there,  for  taxation  there. 

New  Orleans  v.  Stempel,  175  U.  S.  309;  S  20: 110;  L  44: 174.  The 
decision  in  this  case  is  in  effect  the  same  as  that  in  the  later  case  of 
Bristol  V.  Washington  County,  cited  above.  The  reasoning  of  the 
Opinion,  however,  appears  to  be  inconsistent  with  various  decisions 
(subsequent  to  the  case  now  in  question)  cited  and  stated  in  this 
Chapter. 

Blackstone  v.  Miller,  188  U.  S.  189;  S  23:277;  L  47:439;  appli- 
cation of  the  principle  of  trade  domicil,  to  the  case  of  a  bank  deposit 
left  for  more  than  a  year,  with  a  view  to  investment  to  be  effected  in 
the  area  of  the  bank.  As  to  the  inter-areal  Commerce  aspect  of  this 
case,  see  its  citation  elsewhere. 

See  Burke  v.  Wells,  208  U.  S.  14;   S  28: 193;  L  52:  370. 

"State  Board  of  Assessors  v.  Comptoir  National,  191  U.  S.  388;  S 
24 :  109 ;  L  48 :  232 ;  a  case  of  loans  made  in  a  State,  through  an 
agent  there,  by  a  corporation  of  a  foreign  country,  in  the  course  of, 
and  pursuant  to,  a  regular  course  of  money-lending  in  the  State. 

Scottish  Union  etc.  Ins.  Co.  v.  Bowland,  196  TJ.  S.  611;   S  25:  345; 
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§  263.  Credits:— Taxation:— Plurality  of  Domicil:— 
Domicil  of  Quasi-Official  Status. 

The  principle  underlying  the  doctrine  of  trade  domicil 
takes  form  in  the  matter  of  secondary  domicil  by  personal 
status.  This  is  illustrated  in  the  case  of  executors  and 
administrators.  In  general,  credits  owned  by  a  decedent 
at  his  death,  pass,  in  title,  to  the  executor  or  administra- 
tor. If  it  happens  that  a  person  is  qualified  as  executor 
or  as  administrator  in  an  area  other  than  that  of  his 
personal  domicil,  he  acquires,  there,  a  secondary  domicil 
by  status;  and  principles  analogous  to  those  of  trade 
domicil  are  applicable.^* 

§  264.  Credits:— Taxation:— The  Field  of  Comity:— 
Public  Debt. 

The  principle  of  conventional  situs  of  a  credit  with  the 
creditor,  applies,  without  qualification  by  Comity,  in  the 
case  where  the  debtor  is  one  of  the  areas  in  question.  Thus, 
a  State  may  tax,  in  the  hands  of  a  holder  within  the  State, 
bonds  of  another  State.^° 

L  49 :  619 ;  inyestment  bonds,  owned  by  a  foreign  insurance  company, 
admitted  to,  and  doing  business  in  the  State,  deposited,  under  require- 
ment of  State  law,  with  an  official  of  the  State,  for  security  of  local 
policy-holders,  held  taxable  in  the  State. 

Metropolitan  L.  Ins.  Co.  v.  New  Orleans,  205  U.  S.  395;  S  27:  499; 
L  51 :  853 ;  Liverpool  etc.  Ins.  Co.  v.  Orleans  Assessors,  221  U.  S.  346 ; 
S  31:550;  L  55:Y62;  Orient  Ins.  Co.  v.  Orleans,  221  F.  S.  358;  S 
31:  554;  L  55:  Y69;  holding  local  credits  owned  by  an  insurance  cor- 
poration in  a  State  other  than  that  of  domicil  of  the  corporation, 
taxable  in  such  other  State,  where  such  credits  are  a  feature  of  the 
business  there  of  the  corporation.  In  respect  of  Metropolitan  L.  Ins. 
Co.  V.  New  Orleans,  we  may  suggest  that  the  actual  facts  were  prob- 
ably the  same  as  in  Orleans  Parish  v.  New  York  Ins.  Co.,  216  U.  S. 
517;  S  30:385;  L  54:597;  and  that  in  the  Metropolitan  Life  case 
the  record  (as  construed  by  the  Supreme  Court)  failed  to  present  the 
true  situation,  but  presented  the  nominal  loans  as  actual  loans.  See 
the  New  York  Life  case,  p.  523.  Such  error,  however,  in  the  record 
of  the  Metropolitan  Life  case,  does  not  qualify  the  legal  effect  of  that 
case  as  supporting  our  text. 

"Blackstone  v.  MiUer,  188  TJ.  S.  189;  S  23:277;  L  47:439:  sub- 
jectivity there  even  to  a  death  succession  tax.     Case  cited. 

"Bonaparte  v.  Tax  Court,  104  U.  S.  592;  L  26:  845. 


CHAPTER  XLIV. 

Domestic  Corporations. 

§  265.  Domicil  or  Situs  of  a  Corporation,  as  an  Arti- 
ficial Person. 

A  corporation  has  its  domicil  or  situs  in  the  area  of  its 
creation.* 

§  266.    Internal  Affairs. 

1.  For  the  purposes  of  the  corporation,  as  such,''  the 
home  area  has  exclusive  power  over  internal  affairs  of  the 
corporation,'  as :  assessment  upon  shareholders  ;*  determi- 
nation of  the  fact,  and  of  the  particulars,  of  indebtedness 
of  the  corporation,  for  the  purposes  of  a  shareholders' 
personal  liability;'*  or  winding-up." 

2.  We  have  spoken  elsewhere,'  of  the  principle  that  the 
area  of  situs  of  property  may  Judicially  pass  upon  title 
thereto,  but  may  not  bind  an  absent  non-resident  to 
personal  liability.  Upon  the  same  general  principle,  the 
power  (immediately  above  considered)  of  the  home  area, 
over  internal  affairs  of  a  corporation,  does  not  extend  to 
the  fixing,  upon  an  absent  non-resident,  of  personal  lia- 
bility. Thus,  where  a  non-resident  alleged  shareholder  or 
alleged  subscriber  to  stock  is  neither  (a)  physically 
present  within  the  area,  nor  (b)  constructively  there 
present  ( on  grounds  other  than  that  of  alleged  sharehold- 
ing or  subscription),  the  home  area  of  the  corporation  has 
no  power  of  adjudication  of  his  status  as  a  shareholder  or 
subscriber  for  the  purpose  of  fixing  upon  him  a  personal 
liability  based  upon  shareholding.' 

^Cases  cited  below. 

2"As  such."    As  to  this  qualification,  see  f  2,  below,  in  this  section. 

"Hartford  L.  Ins.  Co.  v.  lbs,  23Y  U.  S.  662;   S  35:  692;  L  59: 1165. 

*Conversev.  Hamilton,  224  U.  S.  243;  8  32:415;  L  56:  749;  Selig 
V.  Hamilton,  234  TJ.  S.  652;   S  34:  926;  L  58: 1518. 

i^Hancock  Bank  v.  Famum,  176  U.  S.  640;  S  20:  506;  L  44:  619; 
Converse  v.  Hamilton,  224  U.  S.  243 ;   S  32 :  415 ;  L  56 :  749. 

"Cases  cited  in  this  section,  and  in  other  sections  of  this  Chapter. 

'See  §  227. 

sWilson  V.  Seligman,  144  U.  S.  41;  S  12:541;  L  36:338;  Great 
Western  Telegr.  Co.  v.  Purdy,  162  U.  S.  329;  S  16:  810;  L  40:  986. 
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§  267.  Affairs  not  Internal,  but  Involving  the  Same 
Principle. 

Closely  akin  to  internal  affairs,  and  involving  a  like 
principle,  are  affairs  incapable  of  being  dealt  with  except 
as  a  unit,  and  in  one  area, — that  is  to  say,  the  home  area.' 

§  268.    Shareholders'  Liability  as  Contractual. 

Exemption  of  shareholders  from  liability  for  debts  is  not 
an  essential  feature  of  corporate  existence;  but  may  be 
non-existent,  complete,  or  partial,  in  the  discretion  of  the 
Sovereign  creating  a  corporation ;  and,  in  the  latter  cases, 
a  contractual  relation  exists  between  shareholders  and 
creditor,  with  consequent  effects  (upon  general  principles 
of  Contract)  within  and  without  the  home  area.'" 

§  269.    Situs  of  the  Corporate  Franchise. 

The  franchise  of  corporate  existence  has  the  two-fold 
aspect:  (a)  of  (incorporeal)  chattel;  and  (b)  of  status. 
As  a  chattel,  the  franchise  is  owned  by  the  members  of  the 
corporation;  as  status,  it  is  status  of  the  members,  col- 
lectively and  individually. 

In  both  aspects  the  franchise  has  situs  in  the  home 
area ;  and  ( unless  by  and  to  the  extent  of  permission  of  the 
home  area)  not  elsewhere. 

Its  situs  in  the  home  area  subjects  the  franchise  to  tax- 
ation there,  regardless  of  the  question  of  presence  in  or 
absence  from  the  area,  of  property  of  the  corporation.^^ 

'Thus,  for  mere  convenience  of  construction,  a  railroad  corporation, 
of  extensive  extra-areal  interests,  sought  and  obtained  admission  to 
an  adjoining  State,  for  a  small  extent  of  trackage.  It  had  outstand- 
ing, in  this  country  and  abroad,  a  large  issue  of  coupon  bonds,  pay- 
able here  and  abroad;  and  it  was  practically  impossible  to  ascertain 
the  individual  holders  of  the  coupons.  In  this  situation,  the  State  of 
small  incidental  mileage  was  not  competent  to  force  the  home  State  to 
deduct  from  the  amount  of  coupons  (as  payable)  the  amount  of  a 
tax  upon  the  owners  of  coupons  domiciled  in  the  State  of  incidental 
mileage.  Erie  E.  E.  v.  Pennsylvania,  153  U.  S.  628;  S  14:952;  L 
38:846. 

"Converse  v.  Hamilton,  224  U.  S.  243;   S  32:  415;   L  56:  749. 

"New  Jersey  v.  Anderson,  203  TJ.  S.  483;  S  27:137;  L  51:284; 
(a  State  annual  imposition  upon  the  franchise  of  a  domestic  corpora- 
tion held  a  "tax"  within  the  meaning  of  a  tax-preference  clause  of  a 
Federal  Bankruptcy  Act,  and  held  competent  to  the  State,  although  all 
the  property  and  business  of  the  corporation  were  extra-State). 

As  to  taxation  of  the  franchise,  from  the  standpoint  of  suprastate 
Commerce,  see  §  167. 
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§  270.  Situs  of  the  Shares  of  the  Capital  Stock. 

It  is  competent  to  an  area,  in  the  creation  of  a  stock 
corporation,  to  fix  upon  and  for  the  shares  of  the  capital 
stock,  a  situs  within  the  area,  regardless  of  extra-areal 
domicil  of  owners,  initial  or  subsequent,  of  shares.^^ 

In  such  case,  the  home  situs  would  seem  to  be  exclusive, 
upon  the  view  that  property  cannot  have  two  or  more  situs 
at  the  same  time.^^ 

§  271.    Power  to  Create  a  Lien  Running  with  Shares. 

It  is  competent  to  an  area,  by  general  laws,  to  fix,  in 
futuro,  upon  the  capital  stock  of  domestic  corporations, 
a  lien  for  debts  of  the  corporation ;  and,  in  such  situation, 
the  lien  follows  the  shares,  extra-areally,  in  the  hands  of 
all  shareholders." 

§  272.  Subscriptions  by  Non-Residents  for  Capital 
Stock: — Assessments. 

If  a  non-resident  subscribes  for  stock  of  a  domestic 
corporation,  the  domestic  law  enters  into  the  contract; 
and  assessments  (for  payment  of  the  subscription)  made 
by  the  directors,  pursuant  to  the  terms  of  the  home  area, 
are  binding  upon  him." 

§  273.  Power  of  Ascertaining  Indebtedness  of  Corpo- 
rations and  Power  of  Winding-up,  Generally. 

As  against  all  actual  shareholders,  resident  and  non- 
resident, the  home  area  of  a  corporation  has  power  to  fix, 
by  home  Judicial  procedure,  the  fact  and  the  particu- 

"Oorry  v.  Baltimore,  196  U.  S.  466;   S  25:  297;  L  49:  556. 

"Gloucester  i)erry  Co.  v.  Pennsylvania,  114  TJ.  S.  196;  S  5:  826; 
L  29 :  158  (the  doing  business,  by  a  corporation,  in  an  area  other 
than  that  of  its  creation,  does  not  subject  the  capital  stock  to  taxa- 
tion in  such  other  area).  The  inter-State  commerce  character  of  the 
business  of  the  corporation  in  question  in  this  case,  would  appear  not 
to  have  been  material.  Such  character  does  not,  in  and  of  itself,  limit 
State  taxation  of  property  having  situs  within  its  limits. 

"Union  Bank  v.  Laird,  2  Wh.  390;  L  4:269;  Brent  v.  Bank  of 
Washington,  10  Pet.  596;  L  9:547;  Hammond  v.  Hastings,  134  TJ. 
S.  401;  S  10:727;  L  33:  960. 

Such  a  lien  is  capable  of  being  lost  by  estoppel  or  waiver.  National 
Bank  v.  Watsontown  Bank,  105  U.  S.  217;  L  26: 1039. 

^"Nashua  Savings  Bank  v.  Anglo-American  Co.,  189  U.  S.  221;  S 
23:517;  L  47:782  (the  question  as  to  a  given  individual  of  actual 
subscription  by  him  being  left  to  general  principles  of  Jurisdiction). 
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lars  of  indebtedness  of  the  corporation,  for  the  purposes 
of  a  shareholder's  personal  liability.^" 

The  power  extends  to  incidental  questions,  such  as  that 
of  the  amount  of  an  assessment  upon  shareholders.^' 

The  question  of  actual  shareholder  status  on  the  part 
of  non-resident  alleged  shareholders  is  necessarily  left  to 
be  determined  by  general  principles  of  Jurisdiction." 

§  274,    Legislative  Winding-up. 

From  the  standpoint  of  power  of  the  home  area  of  a 
corporation  over  or  as  against  non-residents,  it  is  imma- 
terial whether  the  laws  of  the  home  area  provide  for  a 
Judicial  or  for  a  Legislative  winding-up.^® 

§  275.  Winding-up:— Capacity  to  Vest  Title  in  a 
Trustee  (Public  or  Private). 

It  is  competent  to  the  home  area  of  a  corporation  to  pro- 
vide, as  a  feature  of  the  incorporation,  that  in  case  of 
a  winding-up,  by  home  procedure,  title  to  the  prop- 
erty of  the  corporation  shall  vest  (or  shall  be  made  to 
vest)  in  a  trustee.  In  such  case,  the  trustee,  (under  what- 
ever designation)  stands,  as  to  title,  as  the  successor  of  the 
corporation,  and  is  not  subject  to  the  limitations,  as  to 
extra-areal  action,  to  which  a  mere  Eeceiver  is  subject; 
but  may  stand  upon  his  title  in  any  other  area.^° 

§  276.  Winding-up:— Rights  of  Non-Resident  Credi- 
tors. 

In  winding-up  procedure,  by  an  area,  of  a  domestic 
corporation,  non-resident  creditors  have  the  same  rights 
as  resident  creditors.'^ 

"Hancock  Bank  v.  Farmim,  176  U.  S.  640;  S  20:  506;  L  44:  619; 
Converse  v.  Hamilton,  224  TJ.  S.  243;  S  32:  415;  L  56:  749. 

^■'Converse  v.  Hamilton,  cited  above. 

"§  266, 1  2. 

"Canada  Southern  Ey.  v.  Gebhard,  109  U.  S.  527;  S  3:363;  L 
27 :  1020.  (Dealing  with  a  corporation  of  a  Foreign  nation,  but  here 
pertinent  in  principle) . 

"Eelfe  V.  Bundle,  103  U.  S.  222;  L  26:  337. 

"Blake  V.  McClung,  172  U.  S.  239;  S  19:165;  L  43:432;  176 
U.S.  59;  8  20:307;  L  44:  371. 

This  doctrine  rests  specifically,  as  among  the  States  and  Federal 
areas,  upon  the  Organic  and  non-Organic  Written  law  of  Privileges 
and  Immunities.  That  doctrine,  however,  in  this  application  of  it, 
is  at  most  an  enactment  into  operative  Federal  law,  of  a  doctrine  of 
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§  277.  Continuance  of  Situs,  upon  Change  in  Local 
Sovereignty  (or  in  Quasi-Sovereignty). 

Under  a  familiar  principle  of  the  Law  of  Nations,  recog- 
nized by,  and  existing  as,  Federal  law,  the  areal  situs  of  a 
corporate  status  is,  like  other  local  law,  not  affected  by 
change  in  the  Sovereignty  (or  quasi-Sovereignty)  over  its 
area  of  situs ;  but  it  becomes  adoptive  status  of  the  new 
Sovereignty  or  qUasi-Sovereignty.^^ 

natural  justice  and  of  comity,  recognized  by  the  Law  of  Nations, 
based  upon  the  view  that  the  assets  of  an  insolvent  corporation  belong, 
upon  winding-up,  to  the  creditors  as  a  whole. 

'^Thus,  a  corporation  created  under  the  laws  of  Spain,  and  having 
local  situs  in  Porto  Eico,  became,  upon  the  Spanish  cession  to  the 
United  States  of  the  Sovereignty  over  Porto  Eico,  a  corporation  of 
the  United  States,  in  and  as  of  Porto  Eico,  in  Porto  Eico's  character 
as  a  Foreign  Possession  of  the  United  States.  Martinez  v.  Asociacion 
de  Senoras,  213  U.  S.  20;  S  29:  32Y;  L  53:  679. 


CHAPTER  XLV. 

Foreign  Corporations,  As  Such. 

§  278.    Admission  as  Matter  of  Discretion. 

A  corporation  of  one  area  Cannot,  as  matter  of  general 
inter-areal  law,^  be  forced  by  its  home  area,  or  force  itself, 
upon  another  area;  but  admission  is,  in  such  case,  a 
matter  of  pure  discretion  with  each  area ;  and  the  grounds 
and  motives  of  its  action  are  immaterial ;  and  it  may  im- 
pose such  conditions  as  it  pleases.^ 

As  an  incident  of  its  power  of  exclusion  of  foreign  corpo- 
rations, as  such,  an  area  may  lay  a  franchise-tax  or  occu- 
pation-tax according  to  the  amount  of  the  whole  capital 
stock  f  or  may  require  the  filing  of  a  copy  of  the  charter 
with  a  State  official,  and  other  like  action,  as  a  condition 
of  bringing  suit  in  the  Courts  of  the  State.* 

§  279.    Consent  of  the  Home  Area  as  Essential. 
The  power  of  an  area  to  fix  the  scope  and  particulars  of 
franchise  of  corporations  of  its  creation,  involves  the  corol- 

*I.  e.,  apart  from  specific  Federal  law;  as,  that  of  suprastate  Com- 
merce. 

''Paul  V.  Virginia,  8  Wall.  168;  L  19:  357;  Pembina  Mining  Co.  v. 
Pennsylvania,  125  TJ.  S.  181;  S  8:737;  L  31:650;  Hooper  v.  Cali- 
fornia, 155  U.  S.  648;  S  15:207;  L  39:297;  Waters-Pierce  Oil  Co. 
T.  Texas,  177  U.  S.  28;  S  20:  518;  L  44:  657;  Swing  v.  Weston  Lum- 
ber Co.,  205  TJ.  S.  275;  S  27:497;  L  51:799;  Hammond  Packing 
Co.  V.  Arkansas,  212  TJ.  S.  322;  S  29:  370;  L  53:  530.  Thus,  when  a 
State  refuses  admission,  upon  the  ground  of  action  out  of  the  State 
in  character  violative  of  the  policy  of  the  State,  there  is  no  attempt 
at  assumption  of  extra-State  power,  but  merely  extra-State  inquiry  in 
aid  of  exercise  of  discretion.  Hammond  Packing  Co.  v.  Arkansas, 
cited  above. 

"Horn  Silver  Mining  Co.  v.  New  York,  143  TJ.  S.  305;  S  12:403; 
L  36:164;  Baltic  Mining  Co.  v.  Massachusetts,  231  TJ.  S.  68;  S  34: 
15;  L  58:127. 

'Interstate  Amusement  Co.  v.  Albert,  239  TJ.  S.  560;  S  36: 168;  L 
60:439. 

As  to  State  attempt  to  forbid  or  to  hamper  resort  (by  Eemoval  or 
otherwise)  to  a  Federal  Court,  on  the  part  of  a  foreign  corporation,  see 
§§  661-663. 
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laries:  (1)  that  a  private  corporation  may  be  (and  many- 
classes  of  private  corporations  are)  created  without  ca- 
pacity to  act  extra-areally ;  and  (2)  that  capacity  so  to 
act  (by  permission  of  any  other  area)  must,  in  any  case, 
rest  upon  express  or  presumed  consent  of  the  home  area.^ 
In  the  case  of  an  ordinary  private  trading  corporation, 
consent  of  the  home  area  is  readily  presumed. 

§  280.  Limitation,  by  the  Admitting  Area,  of  the 
Scope  of  Admission  or  of  Action.* 

Since  an  area  may  at  will  exclude  foreign  corporations, 
it  may,  a  fortiori,  fix  limits  and  conditions  of  their  action. 

A  State  may  limit  the  intra-area  contract  power  of 
foreign  life  insurance  corporations,  by  subjecting  them  to 
a  general  policy  of  law  of  the  State,  forbidding  discrimi- 
nation against  death  by  (not  originally  contemplated) 
suicide.' 

A  State  may  require  of  a  foreign  corporation  a  certain 
form  of  ratification  of  mortgage  of  land  within  the  State,' 
or  prescribe  a  certain  pre-requisite  (as,  a  vote  of  share- 
holders) for  effectual  sale,  by  a  foreign  corporation,  of 
land  in  the  State.® 

An  area  may  forbid  mortgage  loans  by  foreign  corpo- 
rations upon  land  within  the  area,  unless  after  compliance 
with  certain  admission  requirements,  and  without  regard 
to  the  question  whether  the  loan  contract  and  the  mort- 
gage were  made  (as  matter  of  fact  and  of  law)  in,  or  out 
of,  the  area.^" 

This  principle  involves  the  proposition  that  an  area  may 
effectually  forbid  the  acquisition  of  land  within  its  borders, 
by  a  foreign  corporation. 

§  281.  The  Feature  of  Contract  in  Admission:— (a) 
Contract  Binding  upon  Shareholders. 

In  the  situation  (common  in  practice,  but  exceptional  in 
theory)  in  which  all  the  shareholders  in  a  corporation  are 

"Bank  of  Augusta  v.  Earle,  13  Pet.  519,  588,  589;  L  10:  2Y4. 

•See  also  §  284. 

'Whitfield  V.  ^tna  L.  Ins.  Co.,  205  U.  S.  489;  S  27:578;  L  51: 
895. 

'Williams  v.  Gaylord,  186  U.  S.  157;   S  22:  798;  L  46: 1102. 

•Case  last  cited. 

^"Chattanooga  Bldg.  etc.  Assoc,  v.  Denson,  189  TJ.  S.  408;  S  23: 
630;  L  47:870. 
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individually  domiciled  within  the  admitting  area,  (what 
is  foreign  area  to  their  corporation,  being  thus  do- 
mestic area  to  them  as  individuals),  they  are  subject,  in 
respect  of  indebtedness  of  the  corporation,  to  stockholders' 
liability  legislation  of  such  foreign  area  of  the  corporation 
(their  own  home  area)/^ 

§  282.  The  Feature  of  Contract,  in  Admission:— (b) 
as  Against  the  Admitting  Area. 

An  admitting  area  may,  under  certain  circumstances, 
by  admitting  a  foreign  corporation  and  sanctioning  action 
by  it,  bind  itself  in  contract  to  the  corporation  in  respect  of 
fight  of  remaining  within  the  area.^* 

§  283.    Adverse  Discrimination  in  Taxation. 

An  incident  of  the  power  of  exclusion  (and  of  fixing 
conditions  and  limitations)  of  foreign  corporations,  is  the 
power,  in  general,  of  the  admitting  area,  to  discriminate 
against  such  corporations,  as,  in  taxation.    That  is  to  say, 

"Pinney  v.  Nelson,  183  U.  S.  144;  S  22:  52;  L  46: 125.  The  deci- 
Bion  is  rested  by  the  Court  upon  the  view  of  an  implied  contract,  on 
the  part  of  the  shareholders,  to  be  bound  by  the  stockholders'  liability 
laws  of  the  admitting  area.  In  this  case,  the  charter  of  the  corpora- 
tion expressly  provided  for  the  extra-areal  action  in  question;  and 
that  fact  is  emphasized  in  the  Opinion;  but  there  would  seem  to  be 
no  difference  in  principle  between  express  and  implied  provision  to 
such  effect.  The  decision  in  this  case  is  not  rested  upon  the  fact  of 
domicil  of  the  individual  stockholders  within  the  foreign  area  of  the 
corporation;  but  that  fact,  being  present,  correspondingly  limits  the 
legal  effect  oi  the  decision  as  precedent.  There  might  be  strong  argu- 
ments for  such  limitation  of  the  doctrine.  The  proposition  that  citi- 
zens of  a  State  incorporating  themselves  in  another  State,  for  the  ex- 
press purpose  of  trading  in  their  home  State,  do  not  thereby  escape 
from  stockholders'  liability  statutes  of  their  home  State,  by  no  means 
involves,  as  a  corollary,  such  liability  on  the  part  of  non-residents — 
particularly  not  on  the  part  of  citizens  of  the  State  of  incorporation. 

The  qualification  in  our  text:  "all"  (the  shareholders)  is  also 
based  upon  the  facts  of  the  case  cited.  In  case  of  diversity  of  inhabi- 
tancy as  among  the  shareholders,  of  a  given  period,  a  complication 
would  arise,  not  presented  in  the  case  cited;  and  a  distinction  might 
possibly  be  drawn,  and  a  textual  limitation  to  the  contrary  in  the 
home  area's  consent  (whether  such  limitation  be  expressed  as  a  fea- 
ture of  a  specific  consent  or  by  general  laws)  is,  pro  tanto,  void  and 
inoperative. 

So,  Thomas  v.  Matthiessen,  232  U.  S.  221;  S  34:312;  L  58:  577. 

!='§  288  and  cases  cited. 
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foreign  corporations  are,  in  general,  in  that  field,  not 
within  the  Equal  Protection  clause  of  the  Fifth,  and  the 
Fourteenth,  Amendment." 

§  284.    Power  of  the  Admitting  Area  Over  Contracts." 
As  an  Incident  of  its  power  of  denying  admission  an 
admitting  area  may  impose  limits,  at  pleasure,  upon  con- 
tractual action  of  a  foreign  corporation,  merely  as  such.^' 

§  285.    Taxation  of  Transfer  of  Shares. 

One  area  may  tax  transfers,  made  within  its  limits,  of 
shares  of  corporations  of  other  areas.^" 

^^Thua,  a  State  may  exempt  domestic,  and  not  exempt  foreign  cor- 
porations from  a  succession  tax  (Board  of  Education  v.  Illinois,  303 
U.  S.  553;  S  27: 171;  L  51:  314),  or  tax  property  of  a  foreign  cor- 
poration at  a  higher  rate  than  property  of  domestic  corporations. 
Philadelphia  iire  Ass'n  v.  New  York,  119  U.  S.  110;  S  7:108;  L 
30:  342.  See  New  York  v.  Eoberts,  171  U.  S.  658;  S  19:  58;  L  43: 
323. 

See,  generally.  Equal  Protection  of  the  Laws  (§§497-499). 

i*See  also  §  280. 

"New  York  L.  Ins.  Co.  v.  Cravens,  178  U.  S.  389;  S  20:962;  L 
44:1116;  (State  statute,  as  construed  by  State  Court,  held  to  have 
superseded,  for  life  policy  of  foreign  corporation  doing  business  in 
State,  the  provision  of  the  policy  that  law  of  the  home  State  of  the 
corporation  should  control). 

Williams  v.  Gaylord,  186  U.  S.  157;  S  22:798;  L  46:1102:  an 
area  may  require  of  a  foreign  corporation  a  certain  form  of  ratifica- 
tion of  mortgage  of  land  within  the  area  or  prescribe  a  certain  pre- 
requisite (as,  a  vote  of  shareholders)  for  effectual  sale  by  a  foreign 
corporation  of  land  in  the  area. 

Chattanooga  Bldg.  Assoc,  v.  Denson,  189  U.  S.  408;  S  23:630;  L 
47 :  870 :  a  State  may  forbid  mortgage  loans  by  foreign  corporations 
upon  land  within  the  State,  unless  after  compliance  with  certain  ad- 
mission requirements,  and  without  regard  to  the  question  whether  the 
loan  contract  and  the  mortgage  made  (as  matter  of  fact  and  of  law) 
in  or  out  of  the  State. 

Northwestern  L.  Ins.  Co.  v.  Eiggs,  203  U.  S.  243;  S  27: 126;  L  51: 
168;  no  defence  of  misrepresentation,  after  one  year,  even  if  fraudu- 
lent, if  the  misrepresentation  did  not  contribute  to  the  event  on  which 
the  policy  becomes  payable.  As  a  condition  of  setting  up  defence  of 
misrepresentation,  the  company  to  deposit  in  court,  for  the  plaintiffs, 
all  premiums  received. 

Whitfield  V.  iEtna  L.  Ins.  Co.,  205  TJ.  S.  489;  S  27:578;  L  51: 
895;  State  statute  forbidding  life  insurance  companies  to  discrim- 
inate as  against  suicide  not  originally  contemplated. 

"Hatch  V.  Eeardon,  204  TJ.  S.  152;   S  27: 188;  L  51:  415. 
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§  286.    Books  and  Records. 

While  an  admitting  area  may  not  disturb  the  possession 
of  the  books  and  records  of  the  corporation,  in  the  home 
area,  it  may  create  an  adverse  presumption  from  failure  to 
produce,  and  (for  unexplained  failure)  allow  striking  out 
defence,  and  adverse  judgment.^^ 

§  287.    Voluntary  Withdrawal. 

An  admitted  foreign  corporation  may,  in  general,  with- 
draw at  pleasure.^* 

Such  a  corporation  may,  however,  waive  ( or  estop  itself 
from  asserting  and  exercising)  such  right.  Thus,  a  foreign 
life  ins>urance  corporation  cannot,  without  the  consent  of 
the  admitting  area,  withdraw,  pending  policies  made  in  the 
area;  but  may  be  held  to  presence  there  through  a  State- 
appointed  official  agent." 

§  288.  Revocation  of  Admission. — Waiver  or  Estop- 
pel. 

Right  of  arbitrary  exclusion,  in  general,  of  a  foreign 
corporation,  as  such,  involves  right,  in  general,  of  revoca- 
tion, at  will,  of  the  privilege.^" 

An  admitting  area  may,  however,  by  express  or  implied 
contract  with  a  foreign  corporation,  waive,  or  estop  itself 
to  set  up  and  exercise,  its  such  right  and  all  such  other 
rights  as  are  incidental  to  (and  are  dependent  upon)  such 
principal  right. 

Thus,  where  a  foreign  railroad  corporation  is  admitted, 
and,  in  conformity  with  the  terms,  object,  and  contem- 
plation of  the  admission,  makes  a  permanent  physical 
investment,  not  capable  of  removal,  the  admitting  area 
thereby  loses  power  of  discrimination  against  the  corpora- 
tion in  taxation,  as  between  it  and  like  domestic  corpora- 
tions.^^ 

"Consolidated  Eendering  Co.  v.  Vermont,  207  U.  S.  541  j  S  28: 178; 
L.  62: 327;  Hammond  Packing  Co.  v.  Arkansas,  212  U.  S.  322;  S  29 : 
370;  L  53:530. 

"Hunter  v.  Mutual  Eeserve  L.  Ins.  Co.,  218  TJ.  S.  573;  S  31: 127; 
L  54: 1155. 

"Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  172  U.  S.  602;  S  19: 
308;  L  43:  5,69. 

'"Standard  Oil  Co.  v.  Tennessee,  217  U.  S.  413;  S  30:  543;  L  54: 
817. 

"Southern  Ey.  v.  Greene,  216  TJ.  S.  400;  S  30:287;  L  54:836. 
The  decision,  in  this  case,  is  rested  by  the  Court  upon  the  Equal  Pro- 
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§  289,  Definition  and  Tests  of  Presence:— Agency:— 
Official  Agent. 

1.  The  matter  of  definition  of  presence,  in  an  area,  of 
a  foreign  corporation,  to  one  or  to  another  intent,  proceeds 
by  (Federally  adopted)  Common  Law  principles,  operat- 
ing: either  (a)  in  the  absence  of  specific  State  law;  or 
(b)  in  confluence  with  specific  State  law  consistent  with 
such  principles;  or  (c)  in  control  of  colorable  State  law 
inconsistent  with  such  principles.^^ 

tection-Property-Due  Process  clause  of  the  Pourteenth  Amendment; 
but  the  pertinency  and  operation  of  that  clause  to  and  upon  the  situa- 
tion, depended  upon  the  underlying  consideration  of  contract,  pre- 
sented in  the  text.  That  is  to  say, — ^the  taxing  State  could,  as  matter 
of  mere  inter-areal  law,  have  refused  admission ;  but,  having  granted 
admission,  and  having  sanctioned  fixed  investment  pursuant  thereto, 
it  was  bound,  in  implied  contract,  not  to  revoke  the  permission. 

So,  when  inhabitants  of  a  State  took  stock  in  a  foreign  building- 
corporation,  (admitted  to  the  State),  and  borrowed  money  from  the 
corporation,  and  secured  it  by  a  mortgage  of  real  estate  within  the 
State,  it  thereupon  became  incompetent  to  the  State  to  enact  laws 
violative  of  the  rights  of  the  corporation,  as  thus  fixed.-  Bedford  v. 
Eastern  Bldg.  &  Loan  Ass'n,  181  U.^S.  227;   S  21:  59Y;  L  45:  834. 

The  life  of  corporations  of  a  certain  State  was  fixed  at  twenty 
years.  A  corporation  of  another  State  was  admitted,  under  general 
law,  upon  payment  of  an  initial  fee,  based  upon  the  amount  of  its 
capital  stock,  and  invested  $5,000,000  in  non-removable  plant,  under 
statutory  provision  that  foreign  corporations  should  be  subject  only 
to  such  liabilities  as  domestic  corporations.  Subsequently,  a  new 
statute  provided  for  double  the  annual  tax  on  foreign,  over  domestic, 
corporations.  The  corporation  refused  to  pay  the  tax.  In  a  suit,  not 
for  the  tax,  but  for  ouster  for  refusing  to  pay,  held :  tax  invalid,  and 
statute  of  time  of  admission  (so  acted  on)  a  contract  of  permission 
to  stay  in,  twenty  years,  and  on  the  same  footing  as  domestic  corpora- 
tions. 

American  Smelting  Co.  v.  Colorado,  204  U.  S.  103;  S  27:198;  L 
51 :  393. 

See  the  following  section,  ^  2,  note. 

2^The  cases  cited  below  are  distinguished  respectively  as  cases  of 
Error  to  a  State  Court  ("E  to  St.  Ct"),  or  as  cases  of  Appeal  or 
Error  from  or  to  a  Federal  Court  of  Original  Jurisdiction  ("P.  Ct."). 
Cases  of  the  latter  class  are  none  the  less,  thereby,  pertinent,  the  mat- 
ter being  one  of  Federal  law. 

Goldey  v.  Morning  News,  156  U.  S.  518  (P.  Ct.) ;  S  15:559;  L 
39 :  517 ;  Conley  v.  Mathieson  Works,  190  U.  S.  406 ;  S  23 :  728 ;  L  47 : 
1113;  Geer  v.  Mathieson  Works,  190  U.  S.  428;  S  28:807;  L  47: 
1122  (P.  Ct.),  severally  holding  that  where  a  corporation  of  one  State 
has,  as  a  given  time,  entered  another  State,  the  President  or  a  Director 
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2.  An  area  may,  as  a  condition  of  admission,  require 

of  the  Corporation,  casTially  visiting  such  other  State,  upon  his  own 
afEairs  (Goldey  case),  or  even  residing  there,  but  without  any  agency 
as  between  him  and  his  corporation  (Conley  and  Geer  cases),  is  not 
an  agent  of  the  corporation  for  service  of  process  upon  him.  In  the 
Goldey  ease,  the  corporation  held  no  property  in  the  foreign  area,  and 
that  fact  was  referred  to  in  the  Opinion.  It  could,  however,  not  oper- 
ate upon  the  question  of  agency  (for  the  purposes  of  suit)  of  the  Pres- 
ident or  Director  in  question, — the  only  question  in  issue. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  1Y2  U.  S.  602;  S  19:  308; 
L.  43 :  569 ;  (E.  to  St.  Ct.)  :  a  life-insurance  corporation,  having  once 
done  business  in  a  State,  and  while  still  carrying  on  (by  mail)  policies 
made  there,  held  to  be  still  within  the  State  for  purposes  of  Judicial 
Procedure  against  it,  under  State  laws,  through  constructive  service 
upon  a  State  official  designated  by  the  State  law  as  its  agent  pro  hac 
vice. 

Lumbermen's  Ins.  Co.  v.  Meyer,  197  U.  S.  40Y;  S  25:483;  L  49: 
810 ;  (F.  Ct.)  :  if  agents  are  engaged  within  a  State,  in  adjusting  in- 
surance policies,  made  in  a  continuous  course  of  business,  the  cor- 
poration is  there  present,  pro  tanto. 

Kendall  v.  American  Automatic  Loom  Co.,  198  TJ.  S.  47Y;  S  25: 
768 ;  L  49 :  1133 ;  (F.  Ct.)  :  a  person  served  upon  as  agent,  held  not 
such,  upon  the  facts. 

Old  Wayne  Life  Ass'n  v.  McDonough,  204  U.  S.  8;  S  27:  236;  L 
51 :  345 ;  (E.  to  St.  Ct.) :  the  mere  making,  in  its  own  home  State 
(as  the  locus  contractus)  by  a  life  insurance  corporation,  of  policies  in 
favor  of  citizens  of  another  State,  is  not  doing  business  in  the  latter 
State. 

Peterson  v.  Chicago,  E.  I.  &  Pac.  Ey.,  205  F.  S.  364;  S  27:  513;  L 
51 :  841 ;  (F.  Ct.)  :  a  railroad  corporation  held  not  doing  business  in 
a  State,  merely  by  ownership  of  practically  the  whole  stock  of  a  local 
railroad,  and  being,  with  the  latter,  part  of  a  large  system,  if  actual 
management  is  left  to  the  local  road :  nor  is  a  ticket  agent  of  the  local 
road,  an  agent,  thereby,  of  the  foreign  corporation,  although,  as  agent 
of  the  local  corporation,  he  sells  tickets  good  over  the  foreign  cor- 
poration's road.  So  of  employment  by  the  two  corporations  of  the 
same  conductors,  etc.,  when  the  employment-  and  payment-contract 
changes  at  crossing  of  the  State  line. 

Green  v.  Chicago,  B.  &  Q.  Ey.,  205  U.  S.  530;  S  27:  595;  L  51: 
916;  (F.  Ct.) :  mere  solicitation  in  a  State,  by  a  foreign  railroad 
corporation,  of  business  for  its  roads  (all  out  of  the  State)  although 
done  through  established  offices  in  the  State,  held  not  doing  business 
in  the  State. 

Commercial  Mut.  Ace.  Ins.  Co.  v.  Davis,  213  U.  S.  245;  S  29:445; 
L  53 :  782 ;  (F.  Ct.)  :  presence  in  a  State  of  a  physician,  sent  to  in- 
vestigate a  certain  claim  under  a  policy,  held  to  warrant  a  finding  of 
its  constructive  presence  there. 

Hemdon-Carter  Co.  v.  Norris,  224  U.  S.  496;  S  32:  550;  L  56:  857; 
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designation  of,  (or  may  itself  designate)  a  resident  agent: 
as,  for  service  of  Judicial  process.  ^^ 

The  mere  fact  that  presence,  in  an  area  in  question,  of  a 
foreign  corporation,  rests,  not  upon  permission  of  that 
area,  but  upon  Federal  right,  does  not  alter  the  fact  of 
presence;  as,  for  ordinary  Judicial  Jurisdiction  of  the 
area  over  it.^* 

It  is  competent  to  an  area  to  provide,  by  law,  in  futuro, 
that  one  who,  within  such  area,  holds  himself  out  as,  and 
acts  as,  agent  of  a  foreign  corporation  which  in  truth  has 
not  been  admitted,  shall  be  personally  liable  upon  con- 
tracts made  by  him  professedly  as  agent.^° 

(F.  Ct.) :  a  corporation  held,  upon  detailed  facts,  to  have  been  doing 
business  in  a  State. 

St.  Louis,  Southwestern  Ky.  v.  Alexander,  227  U.  S.  218;  S  33: 
245 ;  L.  57 :  486  (F.  Ot.) :  maintenance  by  a  raiilroad  corporation  of 
an  office,  with  resident  agents,  for  the  settlement  of  freight  claims, 
held  to  constitute  doing  business. 

"^Lafayette  Ins.  Co.  v.  French,  18  How.  404;  L  15:  451;  Ex  parte 
Schollenberger,  96  TJ.  S.  369;  L  24:853;  Continental  L.  Ins.  Co.  v. 
Chamberlain,  132  TJ.  S.  304;  S  10:87;  L  33:341;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Spratley,  172  U.  S.  602;  S  19:308;  L  43:569;  St. 
Mary's  Petroleum  Co.  v.  West  Virginia,  203  U.  S.  183;  S  27: 132;  L 
51 :  144. 

See  Hunter  V.  Mutual  Keserve  L.  Ins.  Co.,  218  U.  S.  573;  S  31: 127; 
L  54:1155:  a  power  of  attorney  for  service  by  a  foreign  corpora- 
tion, even  if  irrevocable  in  form,  held  revocable  as  to  liabilities  having 
no  relation  to  the  State  in  question. 

"International  Harvester  Co.  v.  Kentucky,  234  U.  S.  579;  S  34: 
947;  L  58:1479. 

"Noble  V.  Mitchell,  164  TJ.  S.  367;  S  17: 110;  L  41:  472. 


CHAPTER  XLVI. 

Multi-Abbal  Coepobate  Geoups. 

§  290.    Definition. 

Apart  from  special  action  of  Congress,  it  is  not  compe- 
tent to  two  or  more  areas  to  act  jointly,  in  creation  of  a 
corporation;^  but  every  corporation  of  area!  (as  dis- 
tinguished from  general  Federal)  creation  must  be  of  some 
one  area,  State  or  Federal,  and  must  be  domestic  in  that 
area,  and  foreign  in  all  other  areas.  ^ 

It  is  common,  in  practice,  for  a  number  of  corporations 
to  be  formed,  in  and  by  authority  of  two  or  more  areas, 
with  a  common  membership,  present  and  prospective ;  for 
a  common  purpose;  and  under  the  same  name  in  each 
of  the  areas  in  question ;  and  since  extra-areal  contractual 
power  may  be  given,  by  any  area,  to  its  own  corporations, 
such  a  group  of  such  corporations  may,  like  private  indi- 
viduals, have  severally  capacity  to  join  in  and  incur  a  joint 
indebtedness;  pool  their  several  properties  into  a  plant, 
and  manage  the  aggregate  property  as  a  plant;  jointly 
give  a  blanket  mortgage  to  one  mortgagee,  or  to  different 
mortgagees  of  different  areas ;  and  to  take  formal  action 
(as,  to  hold  stock  or  directors'  meetings)  in  block,  in  some 
one  area,  in  the  same  form  as  if  they  were  a  single  cor- 
poration f  and,  in  general,  to  act  jointly,  in  the  contractual 
field. 

If  a  group  of  such  corporations  proceeds  so  far  as  (act- 
ing nominally  and  in  form  as  a  single  corporation)  to 
issue  jointly  certificates  of  shares,  representing  the  aggre- 
gate of  their  capital  stock,  the  resultant  situation  is  of 
legal  effectiveness,  to  certain  intents — when  not  challenged 
directly  at  the  proper  stage.* 

^§  140.    ^Cases  cited  below. 

"Clark  V.  Barnard,  108  TT.  S.  436;  S  2:  878;  L  27:  780;  Graham  v. 
Boston,  Hartford,  etc.  E.  E.,  118  U.  S.  161 ;  S  6 :  1009 ;  L  30 :  196. 

*Graham  v.  Boston,  Hartford,  &  Erie  E.  E.,  cjted  above;  Wabash 
etc.  Ey.  V.  Ham,  114  U.  S.  587;  S  5:1081;  L  29:  235;  Wabash  R.  E. 
V.  Adelbert  College,  208  TJ.  S.  38;  S  28: 182;  L  52:  379. 
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Such  a  corporate  group  is  often  textually  characterized, 
by  enactments  of  the  different  areas  in  question,  as  a  single 
corporation,  and  is  often  so  characterized  in  the  language 
of  Judicial  Opinions,  in  cases  where  only  contractual  re- 
lations (such  as  have  been  mentioned  above)  are  involved, 
or  are  brought  in  question."* 

Fundamentally,  however,  there  exists:  not  a  single 
corporation,  but  a  group  of  like  corporations, — each  do- 
mestic in  some  one  area,  and  foreign  in  each  of  the  other 


"As  in  Wabash  E.  E.  v.  Adelbert  College,  cited  above. 

«Ohio  &  Miss.  E.  E.  v.  Wheeler,  1  Bl.  286;  L  17:130;  Clark  v. 
Barnard,  cited  above;  Graham  v.  Boston,  Hartford,  etc.  E.  E.,  cited 
above;  Nashua  E.  E.  v.  Lowell  E.  E.,  136  U.  S.  356;  S  10: 1004;  L 
34:363;  St.  Louis  &  San  Francisco  Ey.  v.  James,  161  U.  S.  545;  S 
16:  621;  L  40:  802;  St.  Joseph  etc.  E.  E.  v.  Steele,  167  U.  S.  659;  S 
17:925;  L  42:315;  Louisville,  New  Albany  etc.  Ey.  v.  Louisville 
Trust  Co.,  174  U.  S.  552;  S  19:817;  L  43:1081;  Southern  Ey.  v. 
Allison,  190  U.  S.  326;  S  23:  713;  L  47: 1078. 


CHAPTER  XLVII. 

Multi-Aeeal  Pboperty  Units: — Intee-Areal  Distribu- 
tion OF  Value  for  Taxation.^ 

§  291.    The  General  Principle. 

In  a  great  number  of  instances,  a  large  number  of  dis- 
tinct pieces  of  property — real,  or  chattel,  or  both — are  so 
inter-connected,  in  their  nature,  or  in  their  actual  use,  as 
to  form  a  unit. 

Such  a  situation  presents  itself,  for  Judicial  consider- 
ation, most  commonly  in  the  case  of  extensive  plants,  such 
as  that  of  a  considerable  transportation  corporation. 

In  the  case  of  such  a  plant,  the  aggregate  value  is 
naturally  greatly  in  excess  of  the  aggregate  value  of  the 
separate  elements  taken  separately.  Such  excess  value 
would,  for  purposes  of  taxation,  be  lost,  if  each  taxing  area 
were  limited  to  the  consideration  of  the  elements  having 
situs  within  the  area.  As,  however,  such  excess  value 
should  not  be  treated  as  non-existent,  it  follows  that  each 
area  may,  for  the  purpose  of  fixing  the  value  of  the  ele- 
ments within  such  area,  inquire  into,  and  ascertain,  and 
take  into  consideration,  the  value  of  the  plant  as  a  whole, 
and  attribute  to  the  local  elements  their  proper  share  of 
the  total  value. 

This  principle  of  valuation  arose — and  now  stands — 
purely  as  a  (Federal)  Judicial  application  of  general  Com- 
mon Law  principles  of  value.  It  is  consequently — as  the 
Federal  law  now  stands — limited  in  its  particulars  of 
operation,  by  the  generic  limitation  of  Judicial,  as  dis- 
tinguished from  Legislative,  power.  In  theory,  it  is,  as  the 
law  now  stands,  of  equal,  just,  and  uniform  operation,  and 
leads  to  an  aggregate  of  harmonious  results :  since  it  is  to 
be  presumed  that  each  taxing  area  and  each  taxing  au- 
thority will  reach  an  accurate  local  valuation,  and  that, 
therefore,  the  aggregate  of  (locally  ascertained)  areal 
valuations  will  accurately  represent  the  true  aggregate 
value.    The  Federal  Judiciary  has  no  means  of  compelling 

^See  also  §§  246-252  j  253-264. 
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uniformity  of  procedure,  or  harmony  in  actual  valuation, 
as  among  the  States  and  Federal  areas;  its  power  is 
limited  to  determination,  in  the  case  of  the  areas,  severally, 
of  the  question  of  natural  tendency  of  local  Procedure  (if 
fairly  administered)  to  a  just  result.  Uniformity  of  Pro- 
cedure and  of  valuation  is  capable  of  being  provided  for 
only  by  action  of  Congress. 

As  the  matter  now  stands,  it  is  necessary  to  validity  of 
action,  of  any  area,  only  that  there  shall  be  a  reasonable 
attempt  at  fairness ;  and  when  there  appears  to  be  such  a 
reasonable  attempt,  the  areas  in  question  are  to  be  viewed 
by  the  Federal  law  as  at  liberty  respectively  to  determine 
a  scheme  of  Procedure. 

§  292.    Illustration. 

The  law  of  any  area  in  question  may,  for  example,  pro- 
ceed on  a  basis  of  mileage,  or  length  (as,  of  railroad  track- 
age, of  telegraph  wire,  or  of  express  routes)  ;^or  of  local 
gross  receipts;^  or  by  the  respective  lengths  of  the  two 
intra-area  component  portions  of  an  inter-area  bridge;* 
or  by  aggregate  net  receipts ;°  ( but  not  by  aggregate  gross 
receipts).' 

'Delaware  E.  E.  Tax,  18  Wall.  206;  L  21:888;  Western  Un.  Tel. 
Co.  V.  Massachusetts,  125  TI.  S.  530;  S  8:961;  L  31:790;  Pulhnan 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18;  S  11:  876;  L  35:  613;  Massa- 
chusetts V.  Western  Un.  Tel  Co.,  141  U.  S.  40;  S  11:  889;  L  35:  628; 
Pittsburgh  etc.  Ey.  v.  Backus,  154  U.  S.  421;  S  14: 1114;  L  38: 1031; 
Cleveland,  Cinn.  etc.  Ey.  v.  Backus,  154  U.  S.  439;  S  14: 1122;  L  38: 
1041;  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S.  688;  S  15:268;  L  39: 
311 ;  Erie  E.  E.  v.  Pennsylvania,  158  U.  S.  431 ;  S  15 :  896 ;  L  39 :  1043 ; 
Western  Un.  Tel.  Co.  v.  Taggart,  163  U.  S.  1;  S  16: 1054;  L  41:49; 
Adams  Ex.  Co.  v.  Ohio,  165  U.  S.  194;  S  17:  305;  L  41:  683;  Adams 
Ex.  Co.  V.  Kentucky,  166  U.  S.  171;  S  17:  527;  L  41:  960;  Michigan 
Centr.  E.  E.  v.  Powers,  201  U.  S.  246;  S  26:  459;  L  50:  744;  Chicago, 
B.  &  Q.  Ey.  v.  Babcock,  204  U.  S.  585;  S  27:  326;  L  51:  636. 

'United  States  Ex.  Co.  v.  Minnesota,  223  U.  S.  335;  S  32:211;  L 
56:  459. 

^Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150;  S  17:532;  L 
41 :  953. 

"Maine  v.  Grand  Trunk  Ey.,  142  U.  S.  217;  S  12:121;  L  35:994. 

"State  Freight  Tax,  15  Wall.  232;  L  21:146;  Fargo  v.  Michigan, 
121  U.  S.  230;  S  7:  857;  L  30:  888;  Philadelphia  S.  S.  Co.  v.  Penn- 
sylvania, 122  U.  S.  326;  S  7: 1118;  L  30: 1200;  (overruling,  in  effect, 
State  Tax  on  Gross  Ey.  Eeceipts,  15  Wall.  284;  L  21 :  164)  ;  Western 
Un.  Tel.  Co.  v.  Alabama,  132  U.  S.  472;  S  10:161;  L  33:409;  Okla- 
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An  area  need,  on  the  other  hand,  adopt  no  such  specific 
basis,  but  may  leave  the  specific  method  of  apportionment 
to  the  judgment  of  the  taxing  authorities,  based  upon  their 
view  of  extra-area  and  intra-area  conditions,  generally.' 

The  principles  in  question  are  applicable  alike  to  do- 
mestic and  to  foreign  corporations.' 

homa  V.  Wells  Fargo  &  Co.,  233  U.  S.  298;  S  32:218;  L  56:445 
Fargo  T.  Hart,  193  U.  S.  490;  S  24:498;  L  48:761;  Galveston  etc 
Ey.  V.  Texas,  210  U.  S.  217;  S  28:  638;  L  52: 1031;  Ohio  Tax  Cases 
232  U.  S.  576;  S  34:372;  L  58:737;  St.  Louis  Southw.  Ey.  v, 
Arkansas,  235  U.  S.  350;  S  35:  99;  L  59:  265;  Cornell  Steamboat  Co 
V.  Sohmer,  235  F.  S.  549;  S  35: 162;  L  59:  355;  Equitable  Life  Ass 
Soc'y  V.  Pennsylvania,  238  U.  S.  143;  S  35:829;  L  59:1239. 

'Adams  Ex.  Co.  v.  Ohio,  165  U.  S.  194;  166  U.  S.  185,  cited  above; 
Western  Un.  Tel.  Co.  v.  Gottlieb,  190  U.  S.  412;  S  23:730;  L  47: 
1116. 

*Cases  cited  above. 


(BOOK  III.) 


PART  II. 

WEITTEN    (OE  PAETLY  WEITTEN,   PAETLY  UN- 
WEITTEN)  LAW.' 


lAs  to  Faith  and  Credit,  see  Chapters  109,  110  (§§  644  to  652). 
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CHAPTER  XL VIII. 

Peivileges  and  Immunities.^ 

§  293,  AflBrmative  Operation  of  the  Texts  Cited:— 
Illustration. 

The  texts  establish  right  to  sue  in  an  area  other  than 
one's  own,  as  an  inhabitant  of  such  area  may  sue.^ 

They  forbid  arbitrary  and  unreasonable  adverse  dis- 
crimination generally.' 

§  294.  Qualificatory  Features  of  Definition:— Illustra- 
tion. 

Like  other  Constitutional  and  Congressional  texts,  in 
general,  the  texts  cited  are  to  be  read  in  the  light  of,  and 
qualified  by,  general  Common  Law  principles,  and  in  view 
of  practical  considerations. 

Thus,  it  is  competent  to  a  State  to  fix,  in  respect  of  prop- 
erty within  the  State,  relations  between  husband  and  wife 
domiciled  in  the  State;  and  to  limit  the  provision  to 
persons  so  domiciled.* 

^Const.,  Art.  IV,  §  2:— 

The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States. 
Act  of  May  31, 1870  (Kev.  Stat,  §  1977)  :— 

All  persons  within  the  jurisdiction  of  the  United  States  shall 
nave  the  same  right  in  every  State  and  Territory  to  make  and 
enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to  the  full 
and  equal  benefit  of  all  laws  and  proceedings  for  the  security  of 
persons  and  property  as  is  enjoyed  by  white  citizens,  and  shall  be 
subject  to  like  punishment,  pains,  penalties,  taxes,  licenses,  and 
exactions  of  every  kind,  and  to  no  other. 
^Harris  v.  Balk,  198  TJ.  S.  215,  223 ;  S  25 :  625 ;  L  49 :  1023  (upon  the 
Constitutional  text). 

"Blake  v.  McClung,  172  U.  S.  239;  176  U.  S.  59;  S  19:165;  L  43: 
432;  Darnell  &  Son  v.  Memphis,  208  U.  S.  113;  S  28:  247;  L  52: 413. 
♦Conner  v.  Elliott,  18  How.  591;  L  15:497. 

See  Chambers  v.  Baltimore  &  O.  K.  R,  207  U.  S.  142;  S  28:  34;  L 
52:143. 
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A  State  may  require,  of  a  newly-domiciled  inhabitant, 
residence  of  a  reasonable  length,  as  a  pre-requisite  of  regis- 
tration and  voting." 

The  texts  do  not  extend  to  the  field  of  public  ofl&ce  or 
employment.' 

An  area  may,  at  its  pleasure,  entertain  or  decline  to 
entertain  a  transitory  action  arising  without  the  State,^ 
or  a  suit  between  two  corporations,  both  of  a  certain 
other  area,"  even  upon  a  judgment  of  the  latter  area." 

'Pope  T.  Williams,  193  U.  S.  621;  S  24:573;  L  48:817  (residence 
of  one  year).  See  other  citations  of  the  case.  The  matter  is  men- 
tioned at  this  point  as  possibly  pertinent  from  the  standpoint  of  priv- 
ilege of  acquiring  State  citizenship. 

•Heim  v.  McCall,  239  U.  S.  175;  S  36:78;  L  60:206  (validity  of 
State  statute  limiting  to  citizens  of  the  United  States,  and  with  pref- 
erence of  citizens  of  the  State,  employment  upon  public  works). 

Numerous  other  cases  in  which  one  or  the  other  of  the  texts  cited 
might  have  Been  invoked,  have  turned  upon  a  more  specific  Federal 
ground,  as,  that  of  suprastate  Commerce.  See  under  that  head,  and 
under  other  specific  heads. 

'Chambers  v.  Baltimore  &  O.  E.  E.,  cited  above.  See  St.  Louis, 
Iron  Mtn.  etc.  Ey.  v.  Taylor,  210  TJ.  S.  281,  285;  S  28:616;  L  62: 
1061. 

*Anglo- American  Provision  Co.  v.  Davis  Provision  Co.  (No.  1),  191 
U.  S.  373;  S  24:  92;  L  48:  225. 

"Case  last  cited :  (the  Faith  and  Credit  texts  having  no  operation  to 
create  jurisdiction,  but  only  to  enforce  exercise  of  Judicial  juris- 
diction, when  existing.    See  Faith  and  Credit  (§  647). 


CHAPTEE  XLIX. 

Intee-Abeal  Exteadition.* 

§  295.    Nationalization  of  the  Matter. 

In  the  Act  above  cited,  the  term  "Territory"  is  used  in 
the  broad  sense,*  including  Federal  States  generally,'  and 
the  field  is  therefore  nationalized, — a  State  being  entitled 
to  Extradition  from  a  Federal  State,*  and  a  Federal  area 
from  a  State.' 

§  296.    Non-Limitative  Aspect. 

The  texts  in  question  leave,  untouched,  principles  of  the 
Law  of  Nations  inherently  applicable  as  among  States 
and  Federal  areas.  Thus,  competency  (otherwise  exist- 
ing), of  a  State,  to  try  an  offender,  is  not  annulled  by  the 

'Const.,  Art.  IV,  §  2  :— 

A  person  charged  in  any  State  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime. 

Eev.  Stats.,  §  52Y8:— 

Whenever  the  executive  authority  of  any  State  or  Territory 
demands  any  person  as  a  fugitive  from  justice,  of  the  executive 
authority  of  any  State  or  Territory  to  which  such  person  has 
fled,  and  produces  a  copy  of  an  indictment  found  or  an  affidavit 
made  before  a  magistrate  of  any  State  or  Territory,  charging  the 
person  demanded  with  having  committed  treason,  felony,  or 
other  crime,  certified  as  authentic  by  the  governor  or  chief  magis- 
trate of  the  State  or  Territory  from  which  the  person  so  charged 
has  fled,  it  shall  be  the  duty  of  the  executive  authority  of  the 
State  or  Territory  to  which  such  person  has  fled  to  cause  him  to 
be  arrested  and  secured,  and  to  cause  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such  demand  or  to  the 
agent  of  sugh  authority  appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  such  agent  when  he  shall 
appear. 

2§  53.    ^Kopel  V.  Bingham,  211  TT.  S.  468;  S  29 :  190;  L  53 :  286. 

*Ex  parte  Eeggel,  114  U.  S.  642;    S  5:1148;   L  29:250. 

*Kopel  V.  Bingham,  cited  above. 
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fact  of  forcible  abduction  of  such  person  into  such  State, 
from  an  extra-State  area.* 

So,  the  demanding  area  is  not  limited  to  the  alleged 
offence  upon  which  Extradition  was  effected,  but  may  try 
for  a  different  offence;'  or,  upon  acquittal,  may  yield  up, 
on  Extradition  from  a  third  area.' 

§  297.    The  Question  of  Flight. 

1.  The  first  essential  of  flight  is:  that  the  accused  have 
been  physically  in  the  area  of  proposed  trial.  Construc- 
tive presence  is  not  sufficient.' 

2.  The  physical  presence  must  have  been  in  connection 
with  the  alleged  crime:  mere  subsequent  presence,  not 
related  to  the  crime  or  to  the  prosecution,  is  not  a  basis 
for  flight,  within  the  texts  cited.^" 

3.  Physical  departure  is  sufficient  to  constitute  flight: 
the  state  of  mind,  or  motive,  of  the  accused,  in  respect  of 
his  departure,  are  immaterial." 

§  298.    Guilt  not  in  Issue. 

In  the  field  now  in  question,  the  matter  of  guilt  is  not  in 
issue,  but  only  the  question  of  presence  and  flight  (within 
the  sense  above  considered,  of  flight)." 

«Eer  V.  Illinois,  119  TI.  S.  436;  S  7:  225;  L  30:  421;  Mahon  v.  Jus- 
tice, 127  U.  S.  700;  S  8:1204;  L  32:283;  Cook  v.  Hart,  146  U.  S. 
183;  S  13:40;  L  36:984. 

So,  of  action  under  formal  Extradition  papers,  in  such  manner 
as  is  designed  to  prevent  the  accused  (in  fact,  not  a  fugitive  from 
justice)  from  applying  for  habeas  corpus  (and  from  thereby  availing 
himself  of  that  fact)  in  the  State  of  arrest.  Pettibone  v.  Nichols, 
203  U.  S.  192;  S  27:111;  L  50:148. 

'Lascelles  v.  Georgia,  148  U.  S.  537;  S  13:  687;  L  37:  549. 

•Innes  v.  Tobin,  240  U.  S.  127;  S  36:290;  L  60:562. 

•Hyatt  T.  Corkran,  188  TJ.  S.  691;  S  23:  456;  L  47:  657. 

^''Hyatt  V.  Corkran,  cited  above. 

"Appleyard  v.  Massachusetts,  203  U.  S.  222;  S  27: 122;  L  51: 161; 
Massing  v.  Cady,  208  U.  S.  386;  S  28:  392;  L  52:  540;  Drew  v.  Thaw, 
235  U.  S.  432;  S  35:137;  L  59:302. 

"Roberts  v.  Eeilly,  116  TJ.  S.  80;  S  6:291;  L  29:  544;  Munsey  v. 
Clough,  196  TJ.  S.  364;  S  25:  282;  L  49:  515;  Matter  of  Strauss,  197 
TJ.  S.  324;  S  25:535;  L  49:774;  McMchols  v.  Pease,  207  U.  S.  100; 
S  28:58;  L  52:121;  Strassheim  v.  Daily,  221  TJ.  S.  280;  S  31:558; 
L  55 :  735 ;  Drew  v.  Thaw,  cited  above. 
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§  299.    Administrative,  not  Judicial,  Character. 

The  action  of  an  Executive,  in  the  field  in  question,  is  of 
Administrative,  not  of  Judicial,  character.  This  is  shown 
by  absence  of  necessity  of  notice  to  the  accused." 

While,  however,  the  duty  of  an  Executive  is  of  Admin- 
istrative character,  it  is  not  purely  ministerial,  but  in- 
volves the  exercise  of  judgment ;  and  Executive  action  in 
this  field  is  not  subject  to  Federal  Judicial  control." 

It  is,  however,  in  the  absence  of  Congressional  provision 
to  the  contrary,  competent  to  a  State  or  a  Federal  State 
to  provide  for  Judicial  review  in  its  own  Courts  (in  matter 
of  law)  of  action  of  its  own  Executive  in  this  field.^° 

§  300.    Mere  Criminal  Pleading  not  Material. 
A  question  of  sufficiency  of  Pleading  as  such   (in  an 
Indictment  or  Complaint  set  forth)    is  not  a  material 


"Pearce  v.  Texas,  155  U.  S.  311;  S  15:116;  L  39:164;  Marbles  v. 
Creecy,  215  U.  S.  63;  S  30:  32;  L  54:  92. 

"Kentucky  v.  Dennison,  24  How.  66;  L  16:  717;  Drew  v.  Thaw,  235 
TJ.  S.  432;  S  35: 137;  L  59:  302. 

i^Eobb  V.  Connolly,  111  U.  S.  624;  S  4:  544;  L  28:  542;  Ex  parte 
Eeggel,  114  U.  S.  642;  S  5:1148;  L  29:250;  Munsey  v.  Clough,  196 
U.  S.  364;  S  25:  282;  L  49:  515. 

^°Ex  parte  Eeggel;  Pearce  v.  Texas;  Pierce  v.  Creecy,  all  cited 
above. 
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CHAPTER  L. 

Federal  Citizenship.^ 

§  301.    General  Principles, 

The  term  "the  United  States,"  in  the  text  cited,  intends 
the  United  States  proper,  intra-State  and  extra-State,  ex- 
clusive of  Foreign  Possessions  of  the  United  States.^ 

The  text  is  tacitly  controlled  by  the  Federal  law  and 
polity  of  Federal  Paramount  Sovereignty  over  and  in  re- 
spect of  Indian  Tribes,  and  members  of  such  Tribes,  and 
does  not  operate  upon  Tribal  Indians.^ 

The  text  extends  to  children  born  within  the  United 
States  proper,  of  alien  parents,*  even  where  the  parents  are 
at  the  time  disqualified  (as,  by  race)  from  acquisition  of 
citizenship,  in  the  ordinary  course  of  naturalization." 

The  text  is  to  be  read  in  the  light  of  the  general  Law  of 
Nations,  and  is  broadened,  and  narrowed,  in  one  and  in 
another  particular,  by  that  law.  Thus,  on  the  one  hand,  it 
includes  children  born  abroad,  of  parents  themselves  within 
certain  classes  (defined  by  the  Law  of  Nations)  of  Fed- 
eral Diplomatic  officials ;  and,  e  converso,  does  not  intend 
to  cover  the  case  of  children  born  here  of  foreign  parents 
holding  a  like  Diplomatic  status  here. 

The  extension  of  the  text  by  the  Law  of  Nations,  (or  by 
other  Unwritten  law) ,  does  not  include  the  case  of  a  minor 
child,  born  and  still  residing  abroad,  upon  naturalization 
here,  (after  the  birth  of  the  child),  of  the  father." 

"^As  to  the  inception  of  Federal  citizenship  (in  and  by  the  Declara- 
tion of  Independence)  see  the  latter  head. 
Fourteenth  Amendment : — 

All  persons  bom  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
*  *  * 

*§81. 

"Elk  V.  Wilkins,  112  U.  S.  94;  S  6:  41;  L  28:643. 
"United  States  v.  Wong  Kim  Ark,  169  U.  S.  649;  S  18: 466;  L  42: 
890. 
'United  States  v.  Wong  Kim  Ark,  cited  above. 
•Zartarian  v.  Billings,  204  U.  S.  170;  S  27: 182;  L  51: 428. 
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An  alien  woman,  capable  of  naturalization,  becomes,  by 
Congressional  provision,  a  citizen  of  the  United  States 
upon  marriage  to  a  citizen/ 

Naturalization  of  a  man,  operates,  by  statute,  to  natural- 
ize his  wife,  if  she  be  of  a  class  capable  of  naturalization.^ 

Formerly,  marriage  of  a  woman — a  citizen  of  the  United 
States, — ^to  a  non-resident  alien,  did  not  annul  her  citizen- 
ship f  but  now,  by  Act  of  Congress,  a  woman  citizen  mar- 
rying an  alien  is  expatriated.^"  Federal  citizenship  of  one 
domiciled  within  a  State,  makes  such  person  a  citizen  of 
the  State;"  but  does  not,  in  and  of  itself  entitle  him 
(though  of  full  age)  to  suffrage  franchise  within  the 
State,"  but  he  cannot  be  excluded  from  the  State  voter 
class,  or  be  limited,  within  such  class,  on  account  of  race, 
color,  or  previous  condition  of  servitude,"  or  by  State  pro- 
visions unequal,  as  against  him,  within  the  Federal  con- 
ception of  Equality  before  the  law." 

Federal  citizenship  does  not  involve  admission  to  jury 
service,  within  a  State,^°  provided  there  is  no  exclusion  by 
reason  of  race  or  color,  or  by  other  denial  of  Equal  Protec- 
tion of  the  Laws." 

■'See  Kelly  v.  Owen,  7  Wall.  496;  L  19:283. 

*Kelly  V.  Owen,  cited  above. 

^Shanks  v.  Dupont,  3  Pet.  242,  246;  L  Y:666.  (In  this  ease,  the 
husband  was  personally  present  here,  but  only  in  the  course  of  his 
service  as  a  British  Army  officer). 

"Mackenzie  v.  Hare,  239  IT.  S.  299;  S  36: 106;  L  60:  297. 

^^Fourteenth  Amendment. 

"Minor  V.  Happersett,  21  Wall.  162;  L  22:627  (women);  United 
States  V.  Eeese,  92  U.  S.  214;  L  23:563;  (persons  of  the  African 
race). 

"Fifteenth  Amendment.  Guinn  v.  United  States,  238  U.  S.  347; 
S  35:  926;  L  59: 1340;  Myers  v.  Anderson,  238  U.  S.  368;  S  35:  932; 
L  59 :  1349 ;  (eases  of  so-called  "Grandfather"  restriction  upon  vot- 
ing). 

'♦Fourteenth  Amendment;   Equal  Protection  clause  (§  499). 

"Gibson  v.  Mississippi,  162  U.  S.  565;  S  16:  904;  L  40: 1075;  Smith 
V.  Mississippi,  162  U.  S.  592;  S  16:900;  L  40:1082;  Brownfield  v. 
South  Carolina,  189  U.  S.  426;  S  23 :  513;  L  47:  882;  Martin  v.  Texas, 
200  U.  S.  316;  S  26:338;  L  50:497;  Franklin  v.  South  Carolina,  218 
U.  S.  161;  S  30:640;  L  54:980. 

"Strauder  v.  West  Virginia,  100  U.  S.  303;  L  25:  664;  Virginia  v. 
Eives,  100  U.  S.  313;  L  25:  667;  Ex  parte  Virginia,  100  U.  S.  339;  L 
25:  676;  Bush  v.  Kentucky,  107  U.  S.  110;  S  1:  625;  L  27:  354. 
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It  is  not  competent  to  Congress  to  forbid  private  differ- 
entiation within  a  State,  as  among  citizens  of  the  United 
States,  in  inns,  and  the  like,  by  race  or  color." 

§  302.  Power  of  Congress  in  Respect  of  Admission  to 
Citizenship. 

The  Constitution^*  provides  for  power  in  Congress  "to 
establish  an  uniform  rule  of  naturalization." 

This  text  undertakes  to  deal  only  with  power  of  Con- 
gress. The  Federal  power,  as  a  whole,  (including  Federal 
action  other  than  Congressional),  is  not  touched  upon  by 
the  text,  one  way  or  the  other.  Thus,  in  and  by  the  pro- 
ceedings (in  part,  of  Treaty  character;  in  part  of  Congres- 
sional character),  of  admission  into  the  Union,  of  Texas, 
(immediately'  prior  thereto,  a  Foreign  nation)  the  whole 
body  of  citizens  were  made,  eo  facto,  citizens  of  the  United 
States." 

§  303.    Federal  Power  of  Vacating  Naturalization. 

Under  general  principles,  it  is  competent  to  the  United 
States  to  vacate — under  certain  general  limitations  of  Pro- 
cedure— citizenship  once  granted.  In  particular,  it  is  com- 
petent to  Congress  to  provide  for  vacating,  by  Judicial 
Procedure,  of  naturalization  effected,  in  the  ordinary  way, 
by  Judicial  Procedure.''" 

"Civil  Eights  Cases,  109  U.  S.  3;  S  3: 18;  L  27:  835. 

For  a  ease  of  Criminal  pleading,  bad  for  vagueness,  in  the  field  in 
question,  see  United  States  v.  Cruikshank,  92  TJ.  S.  542;  L  23 :  688. 

"Art.  I,  §  VIII. 

"Boyd  v.  Thayer,  143  U.  S.  135,  169;  S  12:  375;  L  36: 103. 

'"'Johannessen  v.  United  States,  225  U.  S.  227;  S  32:613;  L  56: 
1066. 


CHAPTER  LI. 

Aliens,  As  Such.^ 

§  304.    The  General  Principle. 

The  matter  of  dealing  with  aliens,  within  the  jurisdiction 
of  a  given  nation,  is  matter  of  the  Law  of  Nations.  As 
such,  it  falls,  in  the  Federal  system,  within  the  scope  of  the 
Federal  Sovereignty,  within,  as  outside  of.  State  area. 
Thus,  the  United  States  may  refuse  admission  into  a  State," 
and,  a  fortiori,  into  Federal  area.  It  may  refuse  re-admis- 
sion, after  departure.^     It  may  deport  aliens.* 

It  may  deliver  up,  to  a  Foreign  public  vessel  of  war,  a 
deserter  from  the  vessel.' 

The  question  of  the  status  of  an  individual,  as  citizen  or 
as  alien,  is  matter  of  the  Law  of  Nations,  and,  as  such,  is 
matter  of  Federal  law,  actual  or  potential.' 

The  question  of  Commercial  (Foreign)  Domicil  is  matter 
of  the  Law  of  Nations;  and,  as  such,  is  matter  of  Federal 
law,  actual  or  potential.' 

The  United  States  may,  in  Judicial  Procedure,  intervene 
to  represent  aliens,  in  respect  of  their  interests.* 

^Ab  to  grand  jury;  jury  trial  in  Criminal  cases;  Due  Process; 
Equal  Protection,  etc.,  see  under  those  heads. 

^Turner  v.  Williams,  194  U.  S.  279;  S  24:719;  L  48:979;  other 
cases  cited  below. 

"Wan  Shing  v.  United  States,  140  U.  S.  424;  S  11:  729;  L  35:  503; 
Lapina  v.  "Williams,  232  U.  S.  78;  S  34: 196;  L  58:  515. 

*Low  Wah  Suey  t.  Backus,  225  U.  S.  460;  S  32:734;  L  56:1165; 
other  cases  cited  below. 

The  power  of  exclusion  and  of  deportation  extends  to  the  case  of 
the  wife  of  a  citizen  of  the  United  States,  at  least  when  she  is  a  mem- 
ber of  a  class  not  capable  of  naturalization  by  ordinary  procedure  as 
the  Federal  law  stands  at  the  time.  Low  Wah  Suey  v.  Backus,  cited 
above  (a  case  of  deportation,  but  applicable,  a  fortiori,  to  exclusion.) 

"Tucker  v.  AlexandrofF,  183  U.  S.  424;  S  22:195;  L  46:264. 

"United  States  v.  Eepentigny,  5  Wall  211;  L  18:  627. 

'Friendschaft,  The,  3  Wh.  14;  L  4:322;  Dos  Hermanos,  The,  2 
Wh.  76;  L  4:189. 

'The  Antelope,  10  Wh.  66;  L  6:268  (suit  in  a  Federal  Court). 
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§  305.    Political-Law  Aspect. 

The  Federal  power  over  alienage  is  within  the  domain  of 
Political  law,  and  thereby  is  primarily,  and  in  general, 
within  the  Executive,  and  not  the  Judicial,  field.  The 
power  may  be  exercised  by  the  Treaty-making  authority ;' 
or  by  Congress;^"  subject  to  dominance  (in  so  far  as  it  may 
be  in  a  given  situation,  dominant)  of  the  Treaty-making 
authority. 

The  primarily  Executive  character  of  the  field  of  alien- 
age is  illustrated  in  the  power  and  the  practice  of  vesting 
in  Executive  ofilcials  (by  Treaty,  or  by  Act  of  Congress), 
of  Legislative  power  of  a  considerable  degree  of  impor- 
tance," and  of  broad  and  final  Executive  power  of  Judicial 
character  over  law  and  fact,  extending  even  to  the  strictly 
Jurisdictional  question  of  existence  of  Federal  citizenship, 
at  least  where  there  is  no  presumption  in  favor  of  such 
citizenship.^^ 

'Tucker  t.  Alexandrofi,  cited  above;   other  cases  cited  below. 

^"Oases  cited  below. 

"Fok  Yung  Yo,  185  U.  S.  296;  S  22:  686;  L  46:  917  (Eules  of  im- 
portance, made  and  promulgated  by  the  Secretary  of  State). 

"Lem  Moon  Sing  v.  United  States,  158  U.  S.  538;  S  15:967;  L 
39:1082. 

Illustrative  decisions  may  be  cited  as  follows : 

Congress  may  put  upon  foreign  merchant  vessels  and  their  owners 
the  duty  of  ascertaining,  by  medical  examination,  the  physical  and 
mental  condition  of  immigrants,  and  of  not  bringing  in  immigrants  of 
certain  physical  or  mental  disqualifications ;  and  may  vest  in  the  Ex- 
ecutive, power  of  medical  examination,  and  of  verification  thereby 
of  the  exercise  of  this  duty ;  the  power  of  final  Executive  determina- 
tion of  the  fact  of  the  breach  of  such  duty;  and  the  power  of  im- 
position of  a  pecuniary  penalty  in  case  of  breach  of  duty  so  de- 
termined. Oceanic  Nav.  Co.  v.  Stranahan,  214  U.  S.  320;  S  29:  671; 
L  63:1013. 

Congress  may  penalize  the  holding  here,  by  a  vessel-owner,  of 
money  or  security  taken  abroad  for  return  passage  of  aliens  in  case 
of  deportation.  United  States  v.  Nord  Deutscher  Lloyd,  223  U.  S. 
512;   S  32:244;  L  66:531. 

See  also  Chinese  Exclusion  Case,  130  IT.  S.  581;  S  9:623;  L  32: 
1068;  Wan  Shing  v.  United  States,  140  U.  S.  424;  S  11:  729;  L  35: 
503;  Nishimura  v.  United  States,  142  U.  S.  651;  S  12:336;  L  35: 
1146;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698;  S  13: 1016;  L 
37:  905;  United  States  v.  Que  Lim,  176  U.  S.  459;  S  20:415;  L  44: 
544;  Li  Sing  v.  United  States,  180  U.  S.  486;  S  21:449;  L  45:  634; 
Low  Wah  Suey  v.  Backus,  225  U.  S.  460;  S  32:734;  L  56:1165. 


OHAPTEE  LII. 

State  Votees  As,  For  Federal  Matters,  A  Federal 
Officiel.^ 

§  306.    The  General  Principle. 

The  United  States  does  not  maintain,  for  general  Federal 

'Const.,  Art.  I,  §  2  :— 

The  Housie  of  Representatives  shall  be  composed  of  members 
chosen  every  second  year  by  the  people  of  the  several  States,  and 
the  electors  in  each  State  shall  have  the  qualifications  requisite 
for  electorb  of  the  most  numerous  branch  of  the  State  legislature. 

Art.  I,  §  4:-^ 

The  times,  places,  and  manner  of  holding  elections  for  Sen- 
ators and  Representatives  shall  be  prescribed  in  each  State  by 
the  legislature  thereof;  but  the  Congress  may  at  any  time  by 
law  make  or  alter  such  regulations,  except  as  to  the  places  of 
choosing  Senators. 

Twelfth  Amendment : — 

Each  State  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct  [electors  of  President  and  Vice-President]. 

Fourteenth  Amendment: — 

*  *  *  when  the  right  to  vote  at  any  election  for  the  choice  of 
electors  for  President  and  Vice-President  of  the  United  States, 
Representatives  in  Congress,  the  executive  and  judicial  officers 
of  a  State,  or  the  members  of  tihe  legislature  thereof,  is  denied 
to  any  of  the  male  inhabitants  of  such  State,  being  twenty-one 
years  of  age,  and  citizens  of  the  United  States,  or  in  any  way 
abridged,  except  for  participation  in  rebellion,  or  other  crime, 
the  basis  of  representation  therein  shall  be  reduced  in  the  propor- 
tion which  the  number  of  such  male  citizens  shall  bear  to  the  whole 
number  of  male  citizens  twenty-one  years  of  age  in  such  State. 
*   *   * 

Fifteenth  Amendment: — 

§  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States  or  by  any  State  on 
account  of  race,  color,  or  previous  condition  of  servitude. 

Rev.  Stats.,  §  5507 : 

Every  person  who  prevents,  hinders,  controls,  or  intimidates  an- 
other from  exercising,  or  in  exercising  the  right  of  suffrage,  to 
whom  that  right  is  guaranteed  by  the  Fifteenth  Amendment  to 
the  Constitution  of  the  United  States,  by  means  of  bribery  or 
threats  of  depriving  such  person  of  employment  or  occupation, 
or  of  ejecting  such  person  from  a  rented  house,  lands,  or  other 
property,  or  by  threats  or  refusing  to  renew  leases,  or  contracts 
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matters/  a  separate  and  independent  voter-class  of  its  own ; 
but  adopts — as  and  for  its  general  voter-class — the  aggre- 
gate voter-classes  established  by  the  States  respectively 
for  election  of  members  of  the  most  numerous  branch  of 
the  State  Legislature.  Subject  to  Federal  limitations  fixed 
by  the  Constitutional  texts  above  cited,  and  by  other  pro- 
visions (of  more  general  character)  of  the  Federal  Organic 
law,*  such  State  voter-class  is  selected  in  each  State,  at 
pleasure,  by  standards*  widely  varying  as  among  the 
States ;  is  not  necessarily  limited  to  citizens  of  the  United 
States,  but  may  include  aliens,  while  excluding  citizens  of 
the  United  States ;  may  be  a  small  minority  of  the  aggre- 
gate inhabitancy  of  the  State ;  is  vested  with  a  trust  and  a 
duty  precisely  corresponding  to  its  powers  f  is,  thereby,  a 
representative  body  (in  State  matters)  of  the  aggregate 
citizenship  of  the  State ;  is,  thereby,  a  State  officiel ;  is,  in 
Federal  matters,  representative  of  the  aggregate  citizen- 
ship of  the  United  States,  intra-State  and  extra-State ;  and 
is,  thereby,  pro  tanto,  a  Federal  officiel.' 

for  labor,  or  by  threats  of  violence  to  himself  or  family,  shall  be 
punished  *  *  *. 

^I.  e.,  apart  from  local  affairs  of  self-governing  Federal  States. 

'E.  g.,  the  Equal  Protection-clause  of  the  Fourteenth  Amendment. 

*As,  of  age,  sex,  education,  intelligence,  property,  tax-payment, 
length  of  residence  within  the  State,  (Pope  v.  "Williams,  193  U.  S. 
621;    S  24:5Y3;   L  48:817),  registration,  or  citizenship. 

'Such  trust  and  duty  being  evidenced  in  Federal  punishment  of 
bribery,  etc. 

«See  §  150. 

In  Giles  v.  Harris,  189  U.  S.  4Y5;  S  23:  639;  L  47:  909,  the  State 
voting  laws  under  which  a  Federal  citizen  sought  to  be  registered  as  a 
voter  by  Federal  decree,  were,  on  the  petitioner's  own  showing,  in- 
valid (see  at  pp.  486,  487).    See  the  Dissenting  Opinion. 
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CHAPTER  LIII. 

Allotment  op  Powers  As  Among  the  Three  Great 
Branches,  Legislative,  Executive,  and  Judicial. 

§  307.    General  View. 

In  adopting  from  State  Written  Constitutions,^  the 
scheme  and  the  text  of  allotment  and  distribution  of  power 
as  among  the  three  great  Branches — Legislative,  Execu- 
tive, and  Judicial — the  Constitution  of  the  United  States 
tacitly  adopted  the  Common  Law  conception  and  quali- 
fications underlying  such  State  Constitutional  texts ;  and 
the  distribution  and  allotment  of  powers  is,  therefore,  not 
absolute  and  rigid,  but  is  subject  to  a  considerable  degree 
of  departure  from  completeness  and  exhaustiveness.^ 

§  308.    Legislative  Power  in  the  Executive  Branch. 

1.  Executive  officials  may,  Avlthin  certain  reasonable 
limits,  be  vested  by  Congress  with  power  to  make  rules  and 
regulations  having  the  force  of  law.' 

It  is  not  essential  that  such  a  rule  or  regulation  be  of 
formal  Written  character;  it  may  exist  merely  as  matter 
of  Department  usage.* 

^See  Comparative  Table  (Appendix). 

''See  succeeding  sections. 

As  to  Judicial  Power  of  inquiry  into  Congressional  Procedure,  see 
United  States  v.  Ballin,  144  U.  S.  1;  S  12:  507;  L  36:  321  (method 
of  ascertainment  of  quorum). 

'United  States  v.  Bailey,  9  Pet.  238;  L  9: 113;  Ex  parte  Eeed,  100 
U.  S.  13;  L  25:  538;  McDaid  v.  Oklahoma,  150  U.  S.  209;  S  14:  59; 
L  37:1055;  Caha  v.  United  States,  152  U.  S.  211;  S  14:513;  L  38: 
415;  In  re  KoUock,  165  U.  S.  526;  S  17:444;  L  41:813;  Boske  v. 
Comingore,  177  U.  S.  459;  S  20:701;  L  44:  846;  Steinmetz  v.  Allen, 
192  U.  S.  543;  S  24:416;  L  48:555;  Buttfield  v.  Stranahan,  192 
U.  S.  470;  S  24:  349;  L  48:  525;  Haas  v.  Henkel,  216  U.  S.  462;  S 
30:249;  L  54:569;  United  States  v.  Grimaud,  220  U.  S.  506;  S  31: 
480;  L  55:  563;  Light  v.  United  States,  220  U.  S.  523;  S  31:  485;  L 
55:570;  United  States  v.  Birdsall,  233  U.  S.  223;  S  34:512;  L  58: 
930;  United  States  v.  Foster,  233  U.  S.  515;  S  34:666;  L  58:1074; 
United  States  v.  Smull,  236  U.  S.  405;  S  35:  349;  L  59:  641.  As  to 
United  States  v.  Eaton,  144  U.  S.  677;  S  12 :  764;  L  36 :  591,  see  below. 

*Cases  cited. 
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A  rule  or  regulation  of  this  character  may  extend  into 
the  field  of  Penal  or  of  Criminal  law,  to  the  extent  of  bring- 
ing within  the  operation  of  general  Penal  or  Criminal  law, 
acts  which,  but  for  such  rule  or  regulation,  would  not  be 
within  the  scope  of  such  law. 

Thus,  falsifying  an  affidavit  required  by  formal  rule,  or 
by  usage,  by  a  Department,  constitutes  perjury,  within  Fed- 
eral general  perjury  legislation,  although  such  affidavit  be 
not  provided  for  by  general  law.^ 

The  principle  does  not,  we  may  assume,  extend  to  the 
creation  of  generically  new  Penal  acts  or  Crimes.® 

2.  The  actual  operation  of  an  Act  of  Congress  may, 
within  certain  limits,  be  conditioned  by  Congress  upon 
Executive  action,'  even  where  the  finding  is  to  go  beyond 
mere  facts,  and  is  to  involve  judgment;  (e.  g.,  as  to  rea- 
sonableness of,  or  as  to  effect  of,  duties  imposed  by  other 
countries  on  products  of  the  United  States)  .* 

3.  Congress  may  delegate  to  the  Executive  Branch 
power  of  fixing  the  value  of  foreign  coin,  for  the  purposes 
of  revenue  computation,'  and  of  establishing  Harbor 
Lines." 

§  309.    Judicial  Power  in  The  Executive  Branch. 

Potential  vesting  of  Judicial  power  in  the  Executive 
Branch  may  be  illustrated  as  follows : — 

Congress,  in  placing  upon  Foreign  merchant  vessels  and 
their  owners  the  duty  of  ascertaining,  by  medical  examina- 
tion, the  physical  and  mental  condition  of  immigrants, 
and  of  not  bringing  in  immigrants  of  certain  physical  or 

•United  States  v.  Bailey;  Caha  v.  United  States,  cited  above. 

'In  United  States  v.  Eaton,  (commented  upon  in  Caha  v.  United 
States,  at  p.  519),  a  certain  rule  or  regulation  was  held  invalid.  The 
decision  is  capable  of  being  rested  either  (a)  upon  the  ground  sug- 
gested in  the  text,  or  (b)  upon  the  groimd  that  there  was  no  Con- 
gressional authority  for  itj  that  is,  upon  a  mere  interpretation  of 
an  Act  of  Congress. 

'E.  g.,  upon  a  Proclamation  by  the  President  of  certain  facts  or 
conditions  as  ascertained  and  determined  by  him.  Cargo  of  Brig 
Aurora  v.  United  States,  7  Cr.  382;  L  3:  378;  Field  v.  Clark,  143  U. 
S  649;   S  12:495;  L  36:294. 

'Field  V.  Clark,  cited  above. 

"Collector  v.  Richards,  23  Wall.  246;  L  23:  95;  Haddon  v.  Merritt, 
115  U.  S.  25;  S  5:1169;  L  29:333. 

"Philadelphia  Co.  v.  Stimson,  223  U.  S.  605;  S  32:  340;  L  56:  570. 
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mental  disqualifications,  may  vest  in  the  Executive  Branch 
a  final  power  of  mental  examination  and  a  verification 
thereby  of  the  exercise  of  this  duty/^  and  exclusive  power 
of  adjudging  and  imposing,  as  against  a  ship-master,  a 
pecuniary  penalty  for  breach  of  duty  as  so  determined," 
provided,"  there  is  some  evidence  to  support  the  finding. 

When  a  citizen  of  the  United  States — even  a  native-born 
citizen — has  left  the  country  and  desires  to  re-enter  it,  he 
is  subject,  by  Act  of  Congress,  to  final  Executive  Jurisdic- 
tion over  the  question  of  actual  citizenship  (as  a  condition 
of  right  of  entrance),"  at  least  when  such  citizen  is  of  a 
race  whose  members  are  prima  facie  neither  citizens  nor 
capable  of  naturalization  under  general  laws.^' 

Under  the  Alien  Immigration  Acts,  the  question  of  per- 
sonal convictions  of  an  alien  (as  in  the  case  of  an  anarch- 
ist) is  placed  by  Congress  within  the  final  determination  of 
the  Executive,^"  provided  there  is  some  evidence." 

A  similar  power  exists  (and  presumably  to  the  same  ex- 
tent) in  the  matter  of  Deportation  under  the  Alien  Con- 
tract Labor  legislation.^' 

The  Land  Department  is  vested  with  extensive  Judicial 
power.  In  respect  of  questions  of  fact,  closely  related  to 
the  Federal  Public  Land  Policy,  this  power  is  final." 

"Nishimura  v.  United  States,  142  U.  S.  651;  S  12:  336;  L  35: 1146; 
Zartarian  v.  Billings,  204  TJ.  S.  170;  S  27:182;  L  51:428;  Oceanic 
Nav.  Co.  V.  Stranahan,  214  U.  S.  320;  S  29:  6Y1;  L  53: 1013. 

^^Oceanic  Nav.  Co.  v.  Stranahan,  cited  above. 

^'Cases  cited. 

i*United  States  v.  Ju  Toy,  198  TJ.  S.  253;  S  25:  644;  L  49: 1040. 

^''Thia  qualification  is  inserted  for  the  reason  that  no  broader  situ- 
ation was  before  the  Court  in  the  case  cited ;  but  logically  all  citizens 
would  seem  to  have  equal  rights. 

"Turner  v.  "Williams,  194  IJ.  S.  279;  S  24:  719;  L  48:  979;  Zacon- 
aite  V.  Wolf,  226  TJ.  S.  272;  S  33:31;  L  57:218. 

I'Cases  cited. 

"Pearson  v.  Williams,  202  U.  S.  281;  S  26:608;  L  50: 1029. 

"Knight  V.  United  States  Land  Ass'n,  142  U.  S.  161;  S  12:258 
L  35:  974;  Noble  v.  Union  Eiver  Logging  R.  E.,  147  U.  S.  165;  S  13 
271;  L  37: 123;  Burfenning  v.  Chicago,  St.  Paul  etc.  Ey.,  163  U.  S 
321 ;  S  16 :  1018 ;  L  41 :  175 ;  Johnson  v.  Drew,  171  U.  S.  93 ;  S  18 :  800 
L  43:  88;  Gardner  v.  Bonestell,  180  U.  S.  362;  S  21:  399;  L  45:  574 
Kirwan  v.  Murphy,  189  U.  S.  35;  S  23:  599;  L  47:  698;  Gertgens  v, 
O'Connor,  191  U.  S.  287;  S  24:94;  L  48:163;  Small  v.  Rakestraw, 
196  U.  S.  403 ;  S  25 :  285 ;  L  49 :  527 ;  Estes  v.  Timmons,  199  U.  S.  391 
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So  in  respect  even  of  general  questions  of  fact  arising 
collaterally  to  a  land  issue  proper.^" 

Upon  questions  of  law,  this  power  is,  in  certain  classes 
of  cases,  final.^^ 

Under  the  national  banking  Acts,  the  Executive  Depart- 
ment has  extensive  Judicial  powers :  as,  to  appoint  a  Re- 
ceiver, and  to  make  assessment  upon  stockholders,'^  al- 
though those  matters  are,  in  their  nature,  and  historically, 
matters  of  Equity  Jurisprudence.-^ 

The  Executive  Branch  may  be  vested  by  Congress  with 
power  to  pass  with  finality  upon  the  construction  of  a  pri- 
vate Bounty  Act.** 

Revenue  offlcials  may  be  vested  with  final  power  of  deter- 
mining the  producing  power  of  a  manufacturing  plant.^° 

The  Post-Offlce  Department  is  vested  with  minor  Judicial 
power  in  a  variety  of  forms." 

In  the  field  of  Eminent  Domain,  Congress  may  delegate 
to  the  Executive  Branch  finality  of  power  to  determine  the 
necessity  or  propriety  of  taking  certain  land  within  a  State, 
by  Eminent  Domain,  for  public  purposes.^^ 

Congress  may  delegate  to  the  Secretary  of  War  power  to 
decide,  under  certain  principles,  whether  a  bridge  is  an  ob- 

S  26:85;  L  50:241;  Pleated  v.  Abbey,  228  TJ.  S.  42;  S  33:503;  L 
57:Y24. 

^"E.  g.,  in  respect  of  side-lines  of  land  to  which  public  lands  might 
be  attached  (Haydel  v.  Duf resne,  17  How.  23 ;  L  15 :  115)  ;  and  upon 
questions  of  fact  involved  in,  and  controlling  upon,  the  question  of 
domicil  of  an  entiyman.    Small  v.  Eakestraw,  cited  above. 

^^Haydel  v.  Dufresne,  cited  above. 

"Kennedy  v.  Gibson,  8  Wall.  498;  L  19:  476;  Casey  v.  Galli,  94  U. 
S.  673;  L  24: 168;  United  States  v.  Knox,  102  U.  S.  422;  L  26:  216; 
Bushnell  v.  Leland,  164  U.  S.  684;  S  17:  209;  L  41:  598.  See  In  re 
Chetwood,  165  U.  S.  443;  S  17:385;  L  41:782. 

^'In  re  Chetwood,  cited  above. 

"Decatur  v.  Paulding,  14  Pet.  497;  L  10:  559. 

'"United  States  v.  Ferrary,  93  U.  S.  625;  L  23:  832. 

^'E.  g.,  as  to  interpretation  of  an  Act  of  Congress,  in  respect  of 
definition  of  "books"  (Smith  v.  Hitchcock,  226  U.  S.  53;  S  33:  6;  L 
57:119),  and  of  "periodicals"  (Bates  &  Guild  Co.  v.  Payne,  194  U.  S. 
106;  S  24:595;  L  48:894).  So,  in  respect  of  findings  of  fact,  as 
between  rival  claimants  of  letters.  Central  Trust  Co.  v.  Central 
Trust  Co.,  216  U.  S.  251 ;  S  30 :  341 ;  L  54 :  469.  See  Degge  v.  Hitch- 
cock, 229  U.  S.  162;   S  33:  639;  L  57: 1135. 

"Chappell  V.  United  States,  160  U.  S.  499;  S  16;  397;  L  40:  510. 
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struction  to  navigation ;  and  to  require  removal  or  modifi- 
cation.'" 

Near  the  outer  limits  of  the  field  of  Executive  competency 
of  Judicial  power,  there  is  a  debatable  ground,  in  which 
Executive  action  may  be  given  a  certain  scope,  with  prima 
facie  finality,  but  subject  to  review  by  the  Judicial  Branch.^* 

The  exercise  of  Judicial  power,  in  certain  of  the  Execu- 
tive Departments,  is  carried  on  with  elaborate  Judicial 
forms  of  Original  and  of  Appellate  Tribunals.^" 

In  respect  of  the  Land  Ofl&ce,  and  the  Patent  Office,  and, 
generally,  of  public  sales,  grants,  or  bounties,  the  vesting 
of  Judicial  power  in  the  Executive  Branch  may  be  rested 
upon  the  proposition  that  the  Executive  machinery  in  ques- 
tion is  of  a  status  akin  to  that  of  trustees  under  a  deed  or  a 
will, — in  whom  power  of  a  Judicial  nature  may,  under  gen- 
eral principles,  be  vested  within  certain  limits.^^ 

§  310.  Legislative  Power  in  the  Judicial  Branch. 

Minor  Legislative  power  in  the  Judicial  Branch  is  seen  in 
Rules  of  Court  (often  of  broad  and  important  operation,  as 
in  the  Admiralty  and  Equity  rules) ;  and  in  the  power 
vested  in  the  Courts  of  the  United  States  of  adoption  of 
State  Procedure  law,  with  adaptations  and  modifications." 

Legislative  power  in  the  Judicial  Branch  is  seen,  in  a 
highly  important  form,  in  the  Congressional  power  and 
practice  (following  Common  Law  usage)  of  employment 

"'Union  Bridge  Co.  v.  United  States,  204  U.  S.  364;  S  27:367;  L 
51:523;  Monongahela  Bridge  v.  United  States,  216  U.  S.  177;  S  30: 
356;  L  54: 435;  Hannibal  Bridge  Co.  v.  United  States,  221  U.  S.  194; 
S  31:603;  u  55:699. 

^°Post  Office  cases  cited  above. 

^"Interior  Department,  Public  Lands:  see  McDaid  v.  Oklahoma, 
150  U.  S.  209;  S  14:  59;  L  37: 1055;  Orchard  v.  Alexander,  157  U.  S. 
372;  S  15:  635;  L  39:  737;  Pleated  v.  Abbey,  228  U.  S.  42;  S  33:  503; 
L  57:724. 

Interior  Department,  Patent  Office:  see  United  States  v.  Duell, 
172  U.  S.  576;  S  19:286;  L  43:559. 

°^See  cases  cited  above.  See,  also.  United  States  v.  Birdsall,  233 
U.  S.  223;  S  34:512;  L  58:930:  (Executive  power  and  duty,  under 
Act  of  Congress,  of  making  recommendations  to  a  Court,  as  to  sen- 
tence) ;  Truskett  v.  Closser,  236  U.  S.  223;  S  35:  385;  L  59:  549:  (Ejb. 
eoutive  Eules  governing  State  Probate  Courts  in  Indian  matters). 

«§§  746-752. 
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of  broad  and  general  terms  in  Legislation,  leaving  precise 
definition  to  the  Judicial  Branch.*' 

§  311.   Judicial  Power  in  the  Legislative  Branch. 

In  so  far  as  is  necessary  to  the  exercise  of  its  primary 
functions,  the  Legislative  Branch  is  vested  with  power  of 
Judicial  character.^* 

"As,  in  a  street  betterments  Act,  the  term  "adjacent"  (land), — 
including  land  not  necessarily  contiguous.  Columbia  Heights  Co.  v. 
Rudolph,  217  U.  S.  547;  S  30:  581;  L  54:  877.  In  such  case,  a  broad 
field  of  legislation  is,  in  effect,  left  to  the  Courts,  under  the  form  of 
power  or  definition  of  "adjacent". 

So,  of  the  qualification;  "except  in  cases  of  emergency".  Baltimore 
&  0.  E.  E.  V.  Interstate  Com.  Comm.,  221  U.  S.  612;  S  31:  621;  L  55: 
878. 

3*Tameling  v.  United  States  Freehold  Co.,  93  F.  S.  644;  L  23:  998; 
In  re  Chapman,  166  TJ.  S.  661;  S  17:677;  L  41:1154;  (questioning 
Eunkle  V.  United  States,  122  U.  S.  543;  S  7: 1141;  L  30: 1167).  See 
Interstate  Comm.  Com.  v.  Delaware,  L.  &  W.  R.  E.,  220  U.  S.  235 ;  S 
31:392;  L  55:448;  Eoss  v.  Stewart,  227  U.  S.  531;  S  33:345,  L  57: 
626.  See,  also,  generally.  Taxation  and  Eminent  Domain  and  cases 
there  cited. 

So,  of  questions  of  law  arising  in  determination  of  qualification  and 
of  membership,  for  and  in  either  House. 

As  to  Contempt,  see  Anderson  v.  Dunn,  6  Wh.  204 ;  L  5 :  242 ;  Kil- 
bourn  t.  Thompson,  103  U.  S.  168;  L  26:  377. 
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PouTiCAL  Law. 

§  312.   The  General  Principle. 

Entirely  distinct  from  the  question  of  vesting  in  the  Ex- 
ecutive Branch,  of  power  essentially  Judicial,  is  the  ques- 
tion of  existence  and  of  definition  and  delimitation  of  the 
field  of  Political  law,  as  not  Judicial  in  character,  but  gen- 
erically  within  Executive  competency. 

The  Federal  law,  in  this  matter,  tacitly  adopts  the  prin- 
ciples of  the  Common  Law.^ 

§  313.    Illustration. 

Fields  within  which  questions  of  law  are  Political  law, 
and,  as  such,  are  within  the  Exclusive  competency  of  the 
Executive  Branch,  are  as  follows : — 

Eecognition  of  a  Foreign  governmental  establishment," 
or  of  a  newly  established  nation.' 

Determination  of  Foreign  public  character  of  an  armed 
foreign  vessel,  in  one  of  our  ports.* 

Determination  of  the  question  of  Sovereignty  of  a  certain 
Foreign  Power  over  an  island  in  the  open  Ocean." 

Determination  of  a  question  of  existence  of  a  state  of 
Belligerency  in  a  Foreign  country." 

Determination  of  Diplomatic  status  of  persons  present- 
ing themselves  here  as  representatives  of  Foreign  nations.' 

Determination  of  the  scope  of  Treaty  power  of  particular 
officials  of  a  Foreign  nation.* 

iSee  §§  507,  508. 

^Underbill  v.  Hernandez,  168  TJ.  S.  250;  S  18:  83;  L  4!2:456. 

=Eose  V.  Himely,  4  Cr.  241;  L  2:  608;  Gelston  v.  Hoyt,  3  Wh.  246; 
L  4:  381;  Kennett  v.  Chambers,  14  How.  38;  L  14:  316. 

*Scbooner  Excbange  v.  MTaddon,  7  Cr.  116;  L  3:  287. 

"Williams  v.  Suffolk  Ins.  Co.,  13  Pet.  415;  L  10:  226. 

'United  States  v.  Palmer,  3  Wh.  610;  L  4:471;  The  Divina  Paa- 
toria,  4Wb.  52;L4:512. 

'In  re  Baiz,  135  TJ.  S.  403;  S  10:  854;  L  34:  222;  lasigi  v.  Van  de 
Carr,  166  TJ.  S.  391 ;  S  17 :  595 ;  L  41 :  1045. 

8Doe  V.  Braden,  16  How.  635;  L  14: 1090. 
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Determination  of  questions  of  condition  precedent  of 
operation  of  a  Treaty.* 

Determination  of  a  question  of  existence  of  Federal  Sov- 
ereignty— de  jure  or  de  facto — over  an  area  lately  of  a 
Foreign  nation.^" 

Determination  of  the  date  of  accomplishment  of  Conquest 
by  the  United  States  of  Foreign  area." 

Determination  of  certain  classes  of  questions  of  Interpre- 
tation of  a  Treaty,  in  respect  of  boundary-lines." 

Determination  of  mode  of  perfecting  obscure  or  imper- 
fect private  rights,  protected  in  general  terms  by  a  Treaty." 

Determination  of  a  question  of  regularity  as  between 
rival  State  governmental  establishments.^* 

Determination  of  the  question  of  occasion  for  calling 
the  State  militia  into  service." 

Determination  of  the  question  whether,  in  case  of  Insur- 
rection, the  Federal  Military  authority  has,  at  a  given  date, 
become  established,  within  a  certain  Insurrectionary  intra- 
state" area. 

Determination  of  questions  arising  in  carrying  out  of  a 
Reconstruction  Act." 

»Bong  V.  Campbell  Art  Co.,  214  U.  S.  236;  S  29:628;  L  53:979 
(Keciprocity  Copyright  Treaty). 

"Jones  V.  United  States,  137  U.  S.  202;  S  11:  80;  L  34:  691;  Pearcy 
V.  Stranahan,  20S  U.  S.  257;  S  27:545;  L  51:793. 

"United  States  v.  Pico,  23  How.  321;  L  16:464;  United  States  v. 
Torba,  1  Wall.  412;  L  17:635;  Homsby  v.  United  States,  10  Wall. 
224;  L  19:  900;  More  v.  Steinbach,  127  U.  S.  70;  S  8: 1067;  L  32:  51. 

"Postes  V.  Neilson,  2  Pet.  253;  L  7:  415;  Garcia  v.  Lee,  12  Pet.  511; 
L  9:1176. 

"Landes  v.  Brant,  10  How.  348;  L  13:449;  Doe  v.  Braden,  cited 
above;  United  States  v.  Torba,  cited  above;  Ainsa  v.  United  States, 
161  U.  S.  208;  S  16:  544;  L  40:  673;  United  States  v.  Sandoval,  231 
U.  S.  28;  S  34:1;  L  58:107. 

"Luther  v.  Borden,  7  How.  1;  L  12:  581. 

"Martin  v.  Mott,  12  Wh.  19;  L  6:  537. 

"Keely  v.  Sanders,  99  U.  S.  441,  446;  L  25:  327. 

"Georgia  v.  Stanton,  6  WaU.  50;  L  18:  721;  White  v.  Hart,  13  Wall. 
646;  L  20:  685. 

See  also,  Eepublican  Form  of  Government,  (§  153). 


CHAPTEE  LV. 

Tebaty  as  Law  of  the  Land/ 

§  314.    The  General  Principle. 

1.  Under  the  principles  of  the  general  Law  of  Nations,  a 
Treaty  does  not  take  immediate  and  direct  operation  upon 
persons  and  things,  but  (in  respect  of  persons  and  things) 
is  binding  only  upon  the  contracting  Sovereigns — simply 
imposing  upon  them  respectively  a  duty  of  putting  the 
Treaty  into  operation  upon  persons  and  things,  by  law  en- 
acted to  that  end." 

2.  This  doctrine  of  the  general  Law  of  Nations  prevailed 
in  the  United  States  prior  to  the  Constitution.^ 

3.  The  Constitutional  text  cited,  annulled,  for  the  Feder- 
al realm,  (intra-State  and  extra-State)  the  doctrine,  above 
stated,  of  the  general  Law  of  Nations,  and  operates,  proprio 
vigore,  to  give  to  a  Treaty  immediate  and  direct  operation 
upon  persons  and  things,  without  requirement  of  Congres- 
sional legislation  supplementary  to  the  Treaty.* 

^Const;,  Art.  VI:— 

*  *  *  This  Constitution,  and  the  laws  of  the  United  States 

which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made, 

or  which  shall  be  made,  under  the  authority  of  the  United  States, 

shall  be  the  supreme  law  of  the  land;    and  the  judges  in  every 

State  shall  be  bound  thereby,  anything  in  the  Constitution  or 

laws  of  any  State  to  the  contrary  notwithstanding. 
****** 

"Ware  v.  Hylton,  3  Dal.  199,  244  et  seq.;  L  1:  568. 

^Ware  v.  Hylton,  cited  above:  in  a  suit  subsequent  to  the  taking 
effect  of  the  Constitution,  a  pre-Constitution  Treaty  held  not  opera- 
tive, in  absence  of  supplementary  Congressional  legislation,  upon  land 
title  as  of  a  period  prior  to  the  Constitution. 

^Fairfax's  Devisee  v.  Hunter's  Lessee,  7  Cr.  603;  L  3:  453;  Harden 
V.  Fisher,  1  Wh.  300;  L  4:  96;  Martin  v.  Humter's  Lessee,  1  Wh.  304; 
L  4:  97;  Chirac  v.  Chirac,  2  Wh.  259;  L  4:  234;  Craig  v.  Bradford,  3 
Wh.  594;  L  4:467;  Foster  v.  Neilson,  2  Pet.  253,  314;  L  7:415;  De- 
lassus  V.  United  States,  9  Pet.  117;  L  9:  71;  Strother  v.  Lucas,  12  Pet. 
410;  L  9:1137;  Lattimer  v.  Poteet,  14  Pet.  4;  L  10:328;  United 
States  V.  43  Gals,  of  Whiskey,  93  U.  S.  188;  L  23:  846;  Head  Money 
Cases,  112  U.  S.  580,  598;  S  5:247;  L  28:798;  In  re  Cooper,  143  U. 
S.  472,  502 ;  S  12 :  453 ;  L  36 :  232 ;  Maiorano  v.  Baltimore  &  O.  E.  R., 
213  U.  S.  268;  S  29:  424;  L  53:  792;  see  also  Orr  v.  Hodgson,  4  Wh. 
453;  L  4:  613;  Hughes  v.  Edwards,  9  Wh.  489;  L  6: 142;  Carneal  v. 
Banks,  10  Wh.  181;  L  6:297. 
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As  Law  of  the  Land  it  operates  proprio  vigore  (a)  to 
nullify,  pro  tanto,  existing  State  or  Federal  law  incon- 
sistent with  it,  and  correspondingly  (b)  to  incapacitate  the 
States  severally,  in  futuro,  for  legislation." 

4.  The  word  "made",  in  the  clause,  "and  all  treaties 
made",  of  the  text  cited,  meant  "heretofore  made" :  i.  e., 
made  prior  to  the  taking  effect  of  the  Constitution.* 

§  315.  Power  of  Direct  Action  upon  Private  Property 
Eights. 

It  is  competent  to  deal  by  Treaty  directly  with  the  field  of 
private  title.' 

§  316.  The  Question  of  Retroactive  Operation,  as  of 
the  Date  of  Initial  Signing. 

Where,  by  law  of  either  of  the  contracting  parties,  an  ini- 
tial signing  of  a  Treaty  requires  ratification  by  a  separate 
officiel,  (as  in  the  case  of  the  United  States,  by  the  Senate) , 
the  Treaty  is,  by  the  general  Law  of  Nations,  presumptively 
operative  as  between  the  contracting  parties,  as  political 
societies,  retroactively,  as  of  the  date  of  signing. 

Upon  private  interests,  however,  it  operates  presump- 
tively only  as  of  and  from  the  date  of  ratification." 

=Geofroy  v.  Eiggs,  133  IJ.  S.  262;  S  10:295;  L  33:642;  Maiorano 
V.  Baltimore  &  O.  E.  E.,  213  U.  S.  268;  S  29:  424;  L  53:  Y92. 

^Ware  t.  Hylton,  cited  above  (at  p.  2Y7) ;  Chirac  v.  Chirac,  cited 
above;  Shanks  v.  Dupont,  3  Pet.  242;  L  Y:666;  Hauenstein  v.  Lyn- 
ham,  100  F.  S.  483,  488;  L  25:  628. 

'Thus,  by  the  Treaty  of  Peace  of  1783,  with  Great  Britain,  inhabit- 
ants of  the  States  were  permitted  to  elect  between  British  and  Amer- 
ican citizenship;  and  one  who  elected  the  former,  and  made  change 
of  domicil  accordingly,  (and  thereby  became  to  us  an  alien),  became 
thereby  subject  to  State  law — where  such  State  law  existed — of  in- 
capacitation of  aliens  in  respect  of  holding  title  to  land.  United 
States  V.  Eepentigny,  5  Wall.  211 ;  L  18 :  211  (pertinent,  since  the 
Constitution,  inasmuch  as  the  Constitution  made  no  diminution  of 
pre-existing  Pederal  Treaty  power.     (Case  cited  below). 

So,  where  land  is  held,  in  a  given  State,  by  aliens,  upon  title  de- 
feasible by  the  State,  on  office  found,  by  reason  of  the  alienage,  it  is 
competent  to  the  United  States,  by  Treaty,  to  make  the  title  absolute. 
Fairfax's  Devisee  v.  Hunter's  Lessee,  7  Cr.  603;  L  3:453:  dealing 
with  a  post-Constitution  Treaty  (of  1794). 

'Haver  v.  Taker,  9  Wall.  32;  L  19:571;  (a  Treaty  capacitating 
citizens  of  the  Foreign  country  in  question  to  take  land  by  descent, 
within  any  State  of  the  Union,  held  not  to  operate  retroactively  to 
defeat  title  which  had,  between  the  signing  and  the  ratification  of 
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§  317.  Power  of  Conveyance  of  Property  of  the  United 
States,  by  Treaty. 

The  questions  that  arise  in  respect  of  power  of  binding 
the  United  States  by  Treaty  to  payment  of  money,  do  not 
arise  in  respect  of  power  to  convey,  by  Treaty,  property  be- 
longing to  the  United  States  as  public  land.' 

§  318.   Scope  of  Potential  Action  upon  Aliens. 

Within  broad  limits,  it  is  competent  under  the  Treaty 
power,  to  deal  personally  with  aliens,  ( citizens  or  subjects 
of  the  other  contracting  Power),  here  actually  or  prospec- 
tively present.^" 

§  319.  Scope  of  the  Treaty  Power  in  Respect  of  Citi- 
zens of  the  United  States. 

The  scope  of  Federal  Treaty  power  in  respect  of  citizens 
of  the  United  States  (whether  citizens  of  particular  States 
or  not),  comprises  power  of  extradition.^^ 

The  power  may  be  assumed  to  involve,  as  an  incident. 
Congressional  power  of  domestic  dealing  with  citizens  of 
the  United  States,  as  far  as  is  necessary  or  convenient  for 
effectuating  Treaty  stipulations." 

§  320.   Treaty  as  Organic  Law. 

In  so  far  as  Treaty  provisions  are  in  the  nature  of  exe- 
cuted, as  distinguished  from  executory,  contract  (as,  in  the 
case  of  a  Boundary  Treaty  or  of  a  Treaty  of  Cession  of  Ter- 

the  Treaty,  vested  in  a  widow,  by  reason  of  incapacity  by  State  law 
of  the  heirs,  as  aliens. 

'E.  g.,  land  owned  by  the  United  States  may  be  conveyed  by  In- 
dian Treaty,  either  to  the  Tribe  in  question  (Jones  v.  Meehan,  175 
U.  S.  1;  S  20: 1;  L  44:  49;  United  States  v.  Conway,  175  U.  S.  60; 
S  20 :  13 ;  L  44 :  72) ;  or  to  individual  members  of  the  Tribe,  in  sev- 
eralty (Francis  v.  Francis,  203  U.  S.  233;  S  27: 129;  L  51: 165). 

^°E.  g.,  to  provide  for  the  delivering  of  a  deserter  (from  the  army 
or  navy  of  such  power)  when  found  within  a  State ;  (Tucker  v.  Alex- 
androfi,  183  U.  S.  424;  S  22:195;  L  46:264);  or  for  exclusive  cus- 
tody by  a  foreign  consul  of  a  merchant  seaman  either  (a)  for  sending 
him  with  his  ship  or  (b)  for  return  to  his  own  country,  for  trial. 
Dallemagne  v.  Moisan,  197  U.  S.  169;  S  25:422;  L  49:709. 

"Johnson  v.  Browne,  205  U.  S.  309;  S  27:  539;  L  51:  816. 

^^As,  penalizing  action  by  such  (jitizens,  hostile  in  character  to,  or 
inconsistent  with,  effective  operations  of  a  Treaty.  Baldwin  v. 
Franks,  120  U.  S.  678,  693;  S  7:  656;  L  30: 766:  "The  United  States 
are  bound"  et  seq. 
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ritory  by  or  to  the  United  States)  they  are  not  subject  to 
revocation,  and  they  run  with  the  land." 
They  are,  thereby,  Federal  Organic  law." 

§  321.  TheQuestionof  Power  of  Alteration,  by  Treaty, 
of  Federal  Organic  Law,  Proper. 

To  an  extent  not  as  yet  authoritatively  defined  with  much 
particularity,  the  Federal  Treaty  power  is  a  power  of  ma- 
terial alteration,  in  favor  of  the  United  States,  of  the  di- 
vision line  specifically  fixed  by  the  Constitution  between 
Federal  and  State  authority,  in,  and  in  respect  of.  State 
area  proper.  For  example,  a  Treaty  may  effectually  pro- 
vide for  an  extension,  beyond  the  scope  specifically  fixed  by 
the  Constitution,  of  Federal  intra- State  Judicial  juris- 
diction.^" 

§  322.    Indian  Treaties. 

What  has  been  said  above  applies  (in  extra-State  and  in 
intra-State  area)  to  Treaty  with  Indian  Tribes,  as  it  does  to 
Foreign  Treaty." 

§  323.  Judicial  Aspect  of  the  Treaty  Power:— in  Ascer- 
tainment of  Boundaries. 

It  is  competent  to  the  Treaty-making  power  to  ascertain, 
as  against  all  persons  concerned,  boundaries,  even  when  the 
boundary-line  in  question  is  a  boundary-line  of  a  State. 
This  power  extends  to  periods  preceding  the  date  of  the 
Treaty;  and  the  Treaty  ascertainment  operates  directly 
upon  private  title." 

§  324.   The  Aspect  of  Mere  Law,  Repealable  as  Such. 

In  so  far  as  a  Treaty  is  of  executory  nature,  it  is,  in  the 
contemplation  of  Federal  law,  on  a  footing  no  higher  than 

"United  States  v.  Eepentigny,  5  "Wall.  211 ;  L  18 :  627. 

^*"Organic":    see  Uses  of  Terms,  at  the  beginning  of  the  treatise. 

^'As,  by  Congressional  establishment  of  Courts  of  Treaty  Claims. 
Comegys  v.  Vasse,  1  Pet.  193 ;  L  7 :  108 ;  Burgess  v.  Gray,  16  How. 
48;  L  14:839;  Williams  v.  Heard,  140  U.  S.  629;  S  11:885;  L  35: 
550. 

See  also  §  323. 

"United  States  v.  43  Gallons  of  Whiskey,  93  U.  S.  188 ;  L  23 :  846. 

"Lattimer  v.  Poteet,  14  Pet  4;  L  10:  328;  (a  ease  of  Federal-Indian 
Treaty,  fixing,  in  1798,  a  line  between  an  Indian  nation  and  a  State, 
as  of  the  period  1783,  as  against  private  titles  made  at  the  earlier 
date  under  State  grant)  . 
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that  of  an  Act  of  Congress,  and  is  thereby  capable  of  annul- 
ment, in  futuro,  by  Congress.^' 

That  is  to  say,  the  Treaty-making  authority  is,  in  respect 
of  this  class  of  Treaty  provision,  not  vested  with  power  to 
bind  the  Legislative  Branch;  and  it  therefore  stands,  in 
this  field  of  Treaty,  on  a  Legislative  plane. 

§  325.  The  Question  of  Power  of  Binding  the  United 
States  to  the  Payment  of  Money. 

The  question  has  long  been  in  controversy,  whether  the 
Treaty-making  power  dominates,  or  is  dominated  by, 
powers  specifically  vested  by  the  Constitution  in  Congress 
in  respect  of  money  appropriations. 

The  Treaty-making  ofiftciel  repeatedly  has  assumed,  in 
the  making  of  a  Treaty,  the  former  view ;  while  the  latter 
view  has  been  asserted,  in  terms,  by  the  House  of  Eepre- 
sentatives. 

§  326.  Power  of  Creation  of  a  Trust,  Binding  upon  the 
United  States. 

It  is  competent  to  the  Treaty-making  power  to  impose  a 
trust  upon  the  United  States,  at  least  in  respect  of  land  or 
of  property  acquired  by  the  United  States  by  a  Treaty." 

§  327.  Ascertainment  of  the  Date  of  Taking  Effect  of  a 
Treaty:— Interpretation  of  Treaties. 

It  is,  of  course,  competent,  in  general,  to  the  Treaty- 
making  authority,  in  making  a  Treaty,  to  fix  the  date  of  its 
taking  effect.  Where  such  date  is  not  specifically  fixed, 
but  is  ascertainable  only  by  interpretation  of  the  Treaty 
transaction  as  a  whole,  the  question  of  such  date  is  inher- 
ently of  Judicial  character ;  and  power  of  determination  of 
it  may  be  (and  under  actual  Federal  Procedure  law,  is) 
vested  in  the  Judicial  Branch.^" 

isOhineae  Exclusion  Case,  130  TJ.  S.  581;  S  9:623;  L  32:1068; 
Whitney  v.  Kobertson,  124  TJ.  S.  190;  S  8:456;  L  31:386;  Head 
Money  Cases,  112  U.  S.  580,  597  et  seq.;  S  5:  24Y;  L  28: 798. 

^^Thus,  the  Treaty  by  which  the  Louisiana  Purchase  was  acquired, 
imposed  upon  the  United  States  various  trusts,  one  of  which  was  that 
of  raising  the  area  ultimately  to  Statehood.  Oklahoma  v.  Atchison, 
T.,  &  S.  F.  Ey.,  220  U.  S.  277,  282  S  31 :  434;  L  55 :  465. 

^oUnited  States  v.  American  Sugar  Co.,  202  U.  S.  563;  S  26:717; 
L  50:1149;  Franklin  Sugar  Co.  v.  United  States,  202  U.  S.  580; 
S  26:720;  L  50:1153. 


CHAPTER  LVI. 

Due  Peocess  of  Law  in  Legislative  Peocbduee,  as 
Peoceduee.^ 

§  328.    Prefatory:— Scope  of  the  Chapter. 

1.  In  the  present  Chapter,  the  term  "Legislative"  will  be 
used  in  the  broad  sense  of  law-making  power,  in  whatever 
officiel,  Federal  or  State,  vested.^ 

2.  By  the  expression  "Due  Process  of  Law",  in  the  title 
of  the  Chapter,  we  mean :  not  details  of  Legislative  Pro- 
cedure, but  fundamental  and  generic  delimitation  of  law- 
making power,  as  such,  in  the  Federal,  and  in  the  State, 
sphere,  alike. 

§  329.   Definiteness  of  Expression. 

Legislative  language  must  be  reasonably  clear  and  defi- 
nite.^ This  principle  has  no  application  where  terms,  in 
themselves  vague,  are  used  in  a  technical  sense,  or  are  plain- 
ly adoptive  of  established  propositions;*  or  in  respect  of 
forms  of  expression  sanctioned  by  the  Common  Law,  leav- 
ing a  certain  degree  of  judgment  or  discretion  in  certain 
fields  to  the  Judicial  Branch,^  or  to  the  Executive  Branch." 

'As  to  diSerentiation  of  Due  Process,  as  between  (a)  Legislative 
and  (b)  Judicial,  Procedure,  see  §  425. 

As  to  Due  Process  of  Law  in  Judicial  Procedure,  see  §§  558  et  seq. 

^As  to  particulars  of  such  broad  sense,  see  Uses  of  Terms. 

^Dotting  V.  Kansas  City  Stock  Yards,  183  U.  S.  79;  S  23:30;  L 
46 :  92 ;  (penalty  increasing  with  second  ofiense,  but  no  description  of 
"offense"). 

International  Harvester  Co.  v.  Kentucky,  234  U.  S.  216;  S  34:  947; 
L  58:1284;  Collins  v.  Kentucky,  234  U.  S.  634;  S  34:924;  L  58: 
1510;  American  Machine  Co.  v.  Kentucky,  236  U.  S.  660;  S  35:456; 
L  59 :  773 ;   severally  holding  "real  value"  too  vague. 

On  the  contrary,  a  hotel  night-watchman  Act  held  not  too  vague 
by  not  specifying  in  what  manner  guests  were  to  be  notified  of  fire. 
Miller  V.  Strahl,  239  U.  S.  426;  S  36: 147;  L  60:  364. 

*E.  g.,  adoptive  of  the  general  conceptions,  principles,  and  defini- 
tions of  the  Common  Law  of  Kestraint  of  Trade.  Waters-Pierce  Oil 
Co.  V.  Texas  (No.  1)  212  U.  S.  86;  S  29:220;  L  53:417  (State 
penalization  of  acts  which  "tend"  or  are  "reasonably  calculated  to" 
unduly  restrain  trade,  not  void  as  too  vague).  So,  of  corresponding 
language  of  the  Sherman  Act. 

"Cases  cited  above.    «§  309. 
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§  330.   Notice,  and  Opportunity  to  be  Heard. 

The  Federal  Organic  requirement  of  notice  and  oppor- 
tunity to  be  heard,  is  not,  in  general,  operative  upon  a  pri- 
mary Legislative  body  (Congress;  a  State  Legislature; 
or  a  Legislature  of  a  self-governing  Federal  State ),^  or 
upon  a  minor  board  of  Legislative  character,  where  the  num- 
ber of  persons  affected  is  so  great  as  practically  to  insure 
notice  to  all.' 

In  general,  however,  it  is  operative  upon  minor  Legis- 
lative bodies  or  officials, — such  bodies  or  officials  being,  pro 
tanto,  of  quasi-Judicial  character.* 

§  331.   Impartiality,  in  Delegated  Legislative  Power. 
Power  of  Legislative  character  cannot  be  delegated  to 
persons  directly  interested  in  the  subject-matter.^" 

§  332.   Misuse  of  Terms. 

It  is  hardly  necessary  to  observe  that  a  Legislative  body 
cannot  change  the  nature  of  things  by  giving  a  mis-defi- 
nition to  words  of  definite  meaning. ^^ 

§  333.  Retroactive  Power,  Purely  as  Such:— Curative 
Legislation.^^ 

Legislative  power,  purely  as  such,^^  is  not  limited  to  the 
future,  but  may  deal  with  the  past.    Thus,  past  conviction 

'As,  in  the  matter  of  legislative  Divorce.  Maynard  v.  Hill,  125 
U.  S.  190;  S  8:723;  L  31:654. 

^Bi-Metallic  Co.  v.  Colorado,  239  U.  S.  441;  S  36:141;  L  60:372. 

»§§  566,  567. 

^"Tlius,  establishment  of  building-lines  cannot  be  delegated  to 
part  of  the  abutters.  Eubank  v.  Kichmond,  226  U.  S.  137;  S  33:  76; 
L  57:156. 

The  principle  is  held  not  to  apply  to  a  statutory  provision  for  the 
fixing,  from  time  to  time,  by  posted  notice,  of  the  particular  hours 
of  labor  permitted  under  a  Labor  Act;  with  delegation  to  a  public  law- 
officer,  of  approval  of  the  mere  form  of  the  notice.  Eiley  v.  Massachu- 
setts, 232  U.  S.  671;  S  34:  469;  L  58:  788. 

i^As,by  declaring  a  certain  wharf  to  be  a  nuisance,  (Tates  v.  Mil- 
waukee, 10  "Wall.  497 ;  L  19 :  984)  or  by  defining  as  "peddlers"  a  class 
of  persons  who  are  not  peddlers.  Crenshaw  v.  Arkansas,  227  U.  S. 
389;  S  33:  294;  L  57:  565;  Rogers  v.  Arkansas,  227  U.  S".  401;  S  33: 
298;  L  57:569. 

''See  also  §  335. 

^^I.  e.,  apart  from  such  specific  Constitutional  provisions  as  the 
Impairment  Clause  and  the  Ex  Post  Facto  provisions. 
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of  crime  may  be  made  a  present  and  a  future  disqualifica- 
tion from  certain  forms  of  occupation.^* 

The  principle  is  of  most  frequent  application  in  Curative 
legislation.    Illustration  may  be  presented  as  follows : — 

(1)  Absence  of  Judicial  jurisdiction  may  be  made  good, 
ab  initio,  to  an  extent  consistent  with  fundamental  con- 
ceptions of  justice. 

Thus,  if  a  Probate  Court  of  a  certain  State,  issues  to 
an  executor  there  qualified,  an  order  of  sale  of  land  of  the 
decedent,  in  another  State,  without  authority  in  any  form 
from  the  latter  State,  it  is  ( subject  to  general  qualifications 
mentioned  in  the  text)  competent  to  the  Legislature  of  the 
latter  State  to  validate,  retroactively,  a  sale  made  under  the 
terms  of  the  order,^" — that  Legislature  having  been  compe- 
tent originally  to  adopt,  in  futuro,  such  action  of  the 
authorities  of  the  former  State." 

When  Congress,  in  admitting  a  Territory  as  a  State,  had 
failed  to  provide  for  cases  pending  at  the  time,  in  the  Su- 
preme Court,  upon  Appeal  or  Error  from  or  to  Courts  of  the 
Territory,  the  defect  was  retroactively  curable  by  Con- 
gress.^' 

(2)  Mere  irregularities  in  Tax  Procedure  may,  in  gen- 
eral, be  cured  retroactively." 

A  fortiori,  retroactive  Curative  legislation  is  permissible 
when  the  failure  to  collect  a  tax  is  due  to  misfeasance  or 
non-feasance  of  taxable  persons  in  question.^' 

"Hawker  v.  New  York,  170  U.  S.  189;  S  18:  573;  L  42: 1002;  (stat- 
utory disqualification,  for  the  practice  of  medicine,  of  persons  con- 
victed of  crime  prior  to  the  statute). 

"Wilkinson  v.  Leland,  2  Pet.  627;  L  7:  542;  Leland  v.  Wilkinson, 
10  Pet.  294;  L  9:430. 

"Manley  v.  Park,  187  U.  S.  547;  S  23:  208;  L  47:  296. 

"Freeborn  v.  Smith,  2  Wall.  160;  L  17:  922. 

"Stanley  v.  Supervisors  of  Albany,  121  U.  S.  535;  S  7: 1234;  L  30 
1000;  Williams  v.  Supervisors  of  Albany,  122  U.  S.  154;  S  7:1244 
L  30: 1088;  Spencer  v.  Merchant,  125  TJ.  S.  345;  S  8:  921;  L  31:  763 
Weyerhaueser  v.  Minnesota,  176  U.  S.  550;  S  20:485;  L  44:583 
Lombard  v.  West  Chicago,  181  U.  S.  33;  S  21:  507;  L  45:  731;  Gallup 
V.  Schmidt,  183  U.  S.  300;  S  22: 162;  L  46:  207;  Florida  Central  etc. 
E.  E.  V.  Eeynolds,  183  U.  S.  471 ;  S  22 :  176 ;  L  46 :  283. 

"Citizens'  Bank  v.  Kentucky,  217  U.  S.  443;  S  30:  532;  L  54:  832; 

Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  140;  S  31:171;  L  55: 

137.     Thus,  a  State  statute  may  retroactively  charge  interest  upon 

overdue  taxes  from  the  date  of  delinquency  (League  v.  Texas,  184 
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(3)  Imperfect  Executive  action  may  be  validated,^"  and, 
within  limits,  Executive  action  wholly  destitute  of  authori- 
ty may  be  validated.^^ 

§  334.  Recognition  of  Honorary  Claims. 

It  not  infrequently  occurs  that  value  (as,  in  services,  or 
in  materials )  is  rendered  to  a  political  society,  of  higher  or 
of  lower  plane,  within  the  proper  scope  of  activity  of  such 
society,  without  true  public  authorization,  or  true  public 
action,  but  with  color  thereof.  In  such  case,  it  is  consistent 
Avlth  Due  Process,  and  with  rights  of  all  persons  concerned, 
that  the  colorable  public  action  or  authorization  be  con- 
verted, by  retroactive  Curative  action,  into  actual  public 
action  or  authority,  ab  initio.  ^^ 

TJ.  S.  156 ;  S  22 :  475 ;  L  46 :  478)  ;  or  may,  in  the  case  of  wild  lands, 
provide  forfeiture  (unless  payment  made)  for  default  in  payment  of 
back  taxes.    Case  last  cited. 

^"Watson  V.  Mercer,  8  Pet.  88 ;  L  8 :  876 ;  retroactive  validation,  by 
a  State  Legislature,  of  defective  certificates  of  acknowledgment  (of 
deeds)  not  setting  forth  all  the  required  particulars. 

2iTiaco  V.  Forbes,  228  U.  S.  549;  S  33:  585;  L  57:  960:  (validation 
by  the  Legislature  of  a  Federal  Foreign  Possession,  of  an  Executive 
order — invalid  when  issued — of  deportation  of  an  alien). 

22Emerson's  heirs  v.  Hall,  13  Pet.  409;  L  10:  223;  retroactive  Con- 
gressional Bounty  legislation,  for  seizure,  by  Federal  officers,  and  for 
procuring  condemnation  to  the  United  States;  (recital,  in  the  Act,  of 
"an  omission  in"  the  law  of  the  period  of  the  seizure).  See  the 
Opinion,  pp.  411  et  seq. 

Milnor  v.  Metz,  16  Pet.  221 ;  L  10 :  943 ;  retroactive  validation,  by 
Congress,  of  invalid  employment  of  a  person  in  a  minor  official  posi- 
tion. 

Quincy  v.  Cooke,  107  TJ.  S.  549;  S  2:614;  L  27:549;  Gross  v. 
United  States  Mortg.  Co.,  108  U.  S.  477;  S  2:940;  L  27:795;  Co- 
manche County  V.  Lewis,  133  U.  S.  198;  S  10:  286;  L  33:  604;  Har- 
per County  V.  Eose,  140  U.  S.  71;  S  11:  710;  L  35:  344;  (State  legis- 
lative validation  of  invalid  but  meritorious  municipal  bonds). 

Utter  V.  Franklin,  172  U.  S.  416;  S  19:183;  L  43:498  (Congres- 
sional like  validation  of  invalid,  but  meritorious.  Territorial  bonds). 

Price  V.  Forrest,  173  U.  S.  410;  S  19:434;  L  43:749;  (Congres- 
sional retroactive  adoption  and  validation,  as  against  the  United 
States,  of  an  advance  made,  in  the  interest  of  the  United  States  by 
a  Federal  disbursing  officer,  from  his  own  funds,  in  the  course  of  his 
duties,  but  without  actual  authority  of  law). 

Guthrie  Bank  v.  Guthrie,  173  U.  S.  528;  S  19:  513;  L  43:  796;  (a 
provisional  municipal  government,  existing  in  Territory  of  the 
United  States,  without  authority  of  law,  but  supported  by  general 
consent,  in  the  absence  of  provision  for  de  jure  government,  held 
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Within  the  conception  and  principle  now  immediately  in 
question,  is  the  situation  of  action  taken  in  good  faith  by 
private  persons  in  reliance  upon  Legislative  action  regular 
in  form,  but  invalid.  Such  action  may  be  recognized  as  a 
ground  of  pecuniary  public  indemnity  to  them.^^ 

§  335.    Retroactive  Waiver  of  Public  Policy. 

Since  discretionary  particulars  of  Public  Policy  are,  in 
general,  established  in  the  interest  of  the  public,  and  not  of 
particular  private  i)ersons,  such  features  existing,  as  of  one 
period,  may  be  retroactively  waived  by  the  public,  by  sub- 
sequent legislation,  even  as  against  private  interests  con- 
cerned. That  is  to  say, — ^just  as  private  individuals  are  at 
all  times  subject  to  a  change  in  futuro,  in  Public  Policy,^* 
so  they  are  subject  to  like  change  as  of  the  past ;  or,  in  other 
words,  one  has  no  vested  right  in  existing  Public  Policy 
merely  as  such. 

Thus,  contracts  void,  or  voidable,  when  made,  merely  by 
reason  of  conflict  with  Public  Policy,  may  be  retroactively 
validated.^' 

capable  of  recognition,  to  the  extent  of  power  of  the  Territorial  gov- 
ernment, subsequently  to  authorize  payment  by  a  corresponding  de 
jure  local  government,  subsequently  established,  of  meritorious  claims 
for  money  supplied  to,  and  used  by,  such  informal  government,  to  the 
permanent  benefit  of  the  community  in  question;  and  in  character 
■within  the  proper  scope  of  power  of  such  de  jure  government) . 

"United  States  v.  Eealty  Co.,  168  U.  S.  427;  S  16 :  1120;  L  41 :  215. 

"See  Public  Policy. 

"Gross  V.  United  States  Mortg.  Co.,  108  U.  S.  477;  S  2:940;  L 
27:  798  (State  validation  of  mortgages  made  to  foreign  corporations). 
So,  in  effect,  "West  Side  Belt  E.  E.  v.  Pittsburgh  Construction  Co., 
219  U.  S.  92;  S  31:196;  L  55:107. 

Webb  V.  Den,  17  How.  576;  L  15:35;  McFaddin  v.  Evans-Snider- 
Buel  Co.,  185  U.  S.  505;  S  22:  758;  L  46: 1012:  statutes  curative  of 
absence  of  registration  of  deeds  or  the  like. 


CHAPTER  LVII. 

Ex  Post  Facto  Laws  : — Attainder  : — Cbuel  and  Un- 
usual Punishments,  Etc. 

§  336.   Ex  Post  Facto  Laws.^ 

Like  other  technical  Common  Law  terms,  the  term  "ex 
post  facto  law"  is  employed,  in  the  Constitution,  in  the  tech- 
nical Common  Law  sense.  ^ 

Where,  by  existing  law,  a  conviction  of  a  lower  offence,  is, 
in  legal  effect,  an  acquittal  of  a  higher  offence,  also  alleged, 
an  acquittal  so  effected  cannot  be  nullified  by  Legislative 
change  of  the  Procedure  in  question.' 

Solitary  confinement  preceding  execution  cannot,  after  a 
crime  is  committed,  be  added  to  the  death  penalty.* 

The  definition  of  ex  post  facto  law  does  not  extend  to 
mere  enlargement  of  rules  of  evidence,  of  general  charac- 
ter;" to  provision  for  Appeal  or  Error,  upon  questions  of 
law,  by  the  Government  f  to  extension  of  the  period  between 
judgment,  and  execution  of  death-penalty ;'  to  substitution 
of  electrocution  for  hanging  ;*  or  to  change  of  venue.' 

§  337.    Bills  of  Attainder. 

In  this  field,  also,  the  Constitution  employs  terms  in  the 
technical  Common  Law  sense." 

The  term  "bills  of  attainder"  includes  what  were  specifi- 

^Const.,  Art.  I,  §  9  (operative  upon  Congress) :  *  *  *  No  bill  of 
attainder  or  ex  post  facto  law  shall  be  passed  *  *  *. 

Const.,  Art.  I,  §  10  (operative  upon  States)  : — No  State  shall  *  *  * 
pass  any  bill  of  attainder,  ex  post  facto  law.  *  *  * 

'Cases  cited  below. 

'Kring  V.  Missouri,  107  U.  S.  221;  S  2:  443;  L  27:  506. 

«Medley,  Pet'r,  134  U.  S.  160;  S  10:384;  L  33:835. 

»Thompson  v.  Missouri,  171  U.  S.  380;  S  18:  922;  L  43:  204. 

^Mallett  V.  North  Carolina,  181  TJ.  S.  589;  S  21:  730;  L  45: 1015. 

'Eooney  v.  North  Dakota,  196  U.  S.  319;  S  25:  264;  L  49:494. 

'Malloy  V.  South  Carolina,  237  U.  S.  180;  S  35;  507;  L  59:  905. 

«Gut  V.  State,  9  Wall.  35;  L  19:  573. 

^Tor  the  texts,  see  above. 
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cally  known  at  the  Common  Law  as  "bills  of  pains  and 
penalties"." 

The  Constitutional  text  extends  to  deprivation  of  Civil 
Rights.'' 

§  338.  Cruel  and  Unusual  Punishments:— Excessive 
Fines." 

1.  The  Constitutional  Text. — While  the  Eighth 
Amendment  (cited  above)  is  limited  to  Federal  action,  it  is 
perhaps  possible  that  the  policy  expressed  in  it  is  to  be  con- 
sidered as  read  into  the  Due  Process  text  of  the  Fourteenth 
Amendment." 

2.  Cruel  and  Unusual  Punishments. — The  scope  and 
effect  of  the  Constitutional  text  has  been  considered  in  a 
case  turning  upon  like  text  in  the  so-called  Philippine  Bill 
of  Rights." 

3.  Excessive  Fines. — Mere  magnitude  in  amount  does 
not  bring  a  fine  within  the  Constitutional  text :  the  matter 
of  amount  is  relative.^' 

"Cummings  v.  Missouri,  4  Wall.  277;  L  18:356;  Ex  parte  Gar- 
land, 4  Wall.  333;  L  18:  366;  Pierce  v.  Carskadon,  16  Wall.  234;  L 
21:276. 

"^Cases  cited. 

^^Eighth  Amendment  (addressed  to  Federal  action)  ; —  *  *  *  nor 
excessive  fines  imposed,  nor  cruel  and  unusual  punishment  be  in- 
flicted. 

^*See  the  course  of  reasoning  in  McDonald  v.  Massachusetts,  180 
U.  S.  311;   S  21:389;  L  45:  542.     (State  Habitual  Criminal  Act). 

"Weems  v.  United  States,  217  U.  S.  349;  S  30:544;  L  54:793; 
a  certain  length,  and  certain  particulars,  of  imprisonment,  held  "cruel 
and  unusual"  within  the  "Philippine  Bill  of  Eights." 

'"Waters-Pierce  Oil  Co.  v.  Texas  (No.  1),  212  U.  S.  86;  S  29:  220; 
L  53:417:  penalties  of  $5,000  a  day,  amounting  to  $1,600,000,  held 
not  invalid  by  force  of  the  Constitutional  text. 


CHAPTER  LVIII. 

The  De  Facto  Peinciple. 

§  339.    The  Principle,  Generally. 

The  De  Facto  principle  of  the  Common  Law  and  of  the 
Law  of  Nations,  falls  within  the  Federal  Adoption^  of  those 
bodies  of  law  respectively.^ 

§  340.  A  Specialization. 

There  has  arisen,  in  this  country,  in  the  field  now  in  ques- 
tion, a  specialization  based  upon  the  conditions  of  frontier 
life.  A  conspicuous  feature  of  the  political  and  of  the  legal 
history  of  Federal  area  and  of  States  made  therefrom,  has 
been :  a  spontaneous  formation,  within  one  or  another  part 
of  such  area,  of  a  systematic  Customary  Code,  not  author- 
ized or  sanctioned  by  law,  but  having  complete  recognition, 
observance,  and  enforcement  in  such  community.    Eights 

i§§509;  551. 

^United  States  v.  Eice,  4  Wt.  246;  L  4:  562;  Underbill  v.  Hernan- 
dez, 168  TJ.  S.  250;  S  18:  83;  L  42:  456:  recognition  of  authority  of 
a  Foreign  de  facto  government. 

Pearcy  v.  Stranahan,  205  U.  S.  25Y;  S  27:545;  L  51:793.  In 
1906  the  question  whether  the  Sovereignty  de  jure  of  the  Isle  of 
Pines  was,  by  the  terms  of  the  establishment  of  the  Eepublic  of  Cuba, 
in  Cuba  or  in  the  IJnited  States,  was  an  open  one;  but  the  Eepublic 
of  Cuba  was  in  actual  possession,  without  actual  challenge  by  the 
United  States.  In  this  situation,  and  without  regard  to  the  de  jure 
Sovereignty,  the  Isle  of  Pines  was  foreign  country,  within  the  mean- 
ing of  the  then  existing  tariff  legislation  of  the  United  States. 

County  of  Ealls  v.  Douglass,  105  U.  S.  728;  L  26:  957:  (de  facto 
State  County  Judge,  in  Civil  matters). 

In  re  Manning,  139  U.  S.  504;  S  11:624;  L  34:264:  (de  facto 
State  Judge  in  Criminal  case). 

Ex  parte  Ward,  173  U.  S.  452;  S  19:459;  L  43:765:  (de  facto 
Federal  Judge,  in  Criminal  case) . 

Waite  V.  Santa  Cruz,  184  U.  S.  302;  S  22:  327;  L  46:  552  (de  facto 
municipal  officer  to  authenticate  bonds). 

Tulare  District  v.  Shepard,  185  U.  S.  1;  S  22:531;  L  46:773: 
(de  facto  municipal  corporation). 

Phillips  V.  Payne,  92  U.  S.  130,  133;  L  28:649  (recognizing,  as 
possible,  mere  de  facto  Sovereignty  of  Virginia  over  a  portion — retro- 
ceded,  in  terms,  to  Virginia — of  the  original  District  of  Columbia, — 
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established  and  recognized  by  such  law  may  be  capable  of 
recognition,  as  if  they  had  arisen  by  law  proper.' 

the  Constitutionality  of  the  Act  of  retrocession  being  challenged  by  a 
tax  payer) . 

Corbett  v.  Nutt,  10  Wall.  464;  L  19:976  (colorable  Judicial  ap- 
pointment as  trustee  under  a  will). 

As  to  absence  of  de  facto  Sovereignty  in  the  Confederate  States  of 
America,  see  §  159. 

'Sparrow  v.  Strong,  3  Wall.  97;  L  18:49;  a  case  of  Federal  Ju- 
dicial recognition  (in  respect  of  Jurisdictional  Amount)  of  value,  in 
a  Territory,  of  a  mining  claim,  not  of  regular  legal  standing.  The 
Court,  after  mentioning  the  establishment,  in  1861,  of  Nevada,  as  a 
Territory,  with  the  usual  Territorial  powers,  say  (p.  100)  : — 

"Independently  of  this,  however,  a  special  kind  of  law — a  sort 
of  conunon  law  of  the  miners — ^the  offspring  of  a  nation's  ir- 
resistible march — ^lawless  in  some  senses,  yet  clothed  with  dignity 
by  a  conception  of  the  immense  social  results  mingled  with  the 
fortunes  of  these  bold  investigators — ^had  sprung  up  on  our  Pa- 
cific Coast,  and  presented,  in  the  value  of  a  'Mining  Eight'  a 
novel  and  peculiar  question  of  jurisdiction  for  this  court." 
See  the  historical  note,  case  cited,  at  p.  100. 


CHAPTER  LIX. 

Intekpketation. 

§  341.  General  View. 

Interpretation  of  Written  Law,  Organic  or  non-Organic, 
is  publicly  visible  mainly  in  the  Judicial  field.  Interpre- 
tation, however,  is  constantly  being  carried  on  by  the  Legis- 
lative and  the  Executive  Branches,  in  fields  of  action  not 
within  the  Judicial  power.  Thus,  the  Treasury  Department 
is  constantly  engaged  in  passing,  with  finality,  upon  the 
proper  interpretation  of  Appropriation  Bills;  while  the 
Legislative  Branch  is  often  required  to  pass,  with  finality, 
iipon  interpretation  of  the  Constitution  (as  in  the  matter 
of  title  of  a  Senator  or  a  Representative  to  a  seat) . 

Since  there  can  be  only  one  true  meaning  of  a  Written 
text,  the  matter  of  Interpretation  is  matter  of  Substantive 
law. 

§  342.  Federal  Adoption  of  Common  Law  Concep- 
tions, Principles,  and  Conventions. 

In  the  field  of  Interpretation,  the  Federal  law  adopts  the 
Common  Law  conceptions,  principles,  and  conventions, 
with  such  specialization  as  Federal  conditions  require.  We 
have  occasion,  therefore,  only  to  consider  certain  leading 
and  typical  Federal  specializations. 

§  343.  Presumption  of  Constitutionality.^ 
The  Common  Law  presumption  rite  acta  takes  on,  in  the 
Federal  law,  the  form  (among  other  forms)  of  a  presump- 
tion that  Legislative  text  (Federal  or  State)  of  a  plane  be- 
low that  of  Federal  Organic  law  is  consistent  with  that 
Organic  law;  or — ^in  briefer  terms — of  a  presumption  of 
Federal  constitutionality. 

Since  there  can  be  no  such  thing  as  a  presumption  of  law, 
but  a  presumption  is,  by  its  nature,  necessarily  a  presump- 
tion of  fact,  this  presumption  of  constitutionality  is,  in  sub- 
stance, a  presumption  of  fact,  namely:    a  presumption 

^In  the  present  section,  the  term  "constitutionality"  is  used  in  its 
broad  sense,  namely,  the  sense  of  consistency  with  Organic  law  as  a 
whole,  Written  and  Unwritten. 
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(in  respect  of  such  text,  not  wholly  explicit)  of  intent 
on  the  part  of  a  law-making  body  in  question  of  action  only 
within  the  powers  of  such  body : — a  presumption  applied  by 
contraction  or  expansion,  as  the  case  may  be,  of  the  letter 
of  the  text.^ 

§  344.  Severability,  Based  upon  the  Presumption  of 
Constitutionality. 

Where  the  proposition  of  severability  is,  as  matter  of 
general  principle,  a  doubtful  one,  and  seyerability  is  essen- 
tial to  constitutionality  of  a  part,  the  presumption  of  con- 
stitutionality may  be  invoked,  in  support  of  severability  as 
an  essential  of  constitutionality.^ 

2In  re  Chapman,  166  U.  S.  661 ;  S  17 :  677 ;  L  41 :  1154.  An  Act  of 
Congress  in  terms  penalized  refusal  to  testify  before  "any  committee 
of  either  House  of  Congress"  in  answer  to  any  question  pertinent  to 
the  matter  of  inquiry  in  consideration  before  the  committee.  The 
word  "any"  was  held  to  intend  only  matters  within  the  jurisdiction  of 
one  or  of  the  other  House,  and  properly  under  consideration  by  a 
Committee. 

The  Abby  Dodge,  223  U.  S.  166;  S  32:  310;  L  56:  390.  (An  Act 
of  Congress  in  its  letter  dealing  with  intra-State  as  well  as  extra- 
State  ocean  area,  and  viewed  (p.  175)  as  unconstitutional,  if  includ- 
ing the  intra-State  area,  contrued,  in  support  of  constitutionality,  as 
exclusive  of  that  area). 

So,  United  States  v.  Coombs,  12  Pet.  72;  L  9:1004;  Grenada 
County  Supervisors  v.  Brogden,  112  U.  S.  261;  S  5: 125;  L  28:704; 
Japanese  Immigrant  Case,  189  JJ.  S.  86;  S  23:  611;  L  47:721;  St. 
Louis  Southw.  Ey.  v.  Arkansas,  235  U.  S.  350;  S  35:  99;  L  59:  265; 
United  States  v.  Jin  Fuey  Moy,  241  U.  S.  394J;  S  36:658;  L  60: 
1061. 

Typical  examples  of  failure  of  the  presumption  of  constitutionality 
are:  United  States  v.  Eeese,  92  U.  S.  214;  L  23:563;  Trade-Mark 
Cases,  100  U.  S.  82;  L  25:  550;  United  States  v.  Harris,  106  U.  S. 
629;  S  1:  601;  L  27:  290;  Baldwin  v.  Franks,  120  U.  S.  678;  S  7: 
656;  L  30:766;  James  v.  Bowman,  190  U.  S.  127;  S  23:678;  L 
47:979;  Illinois  Centr.  E.  E.  v.  McKendree,  203  U.  S.  514;  S  27: 
153 ;  L  51 :  298 ;  Employers'  Liability  Cases,  207  U.  S.  463 ;  S  28 :  141 ; 
L.  52 :  297. 

^Illustrative  cases  are :  Presser  v.  Illinois,  116  U.  S.  252 ;  S  6 :  580 ; 
L  29:615;  Clayton  v.  Utah  Territory,  132  U.  S.  632;  S  10:190;  L 
33:455;  Berea  College  v.  Kentucky,  211  U.  S.  45;  S  29:33;  L  53: 
81;  Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19;  S  29: 192;  L  53: 
382;  Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.  S.  159;  S  29:  270;  L 
53: 453;  El  Paso  etc.  Ey.  v.  Gutierrez,  215  U.  S.  87;  S  30: 21;  L  54: 
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106;   Southern  Pac.  Co.  v.  Portland,  227  U.  S.  559;  Brazee  v.  Mich- 
igan, 241  U.  S.  840;  S  36:  561;  L  60: 1034. 

For  typical  instances  of  nonrseparability,  see  Santa  Clara  County  v. 
Southern  Pac.  E.  E.,  118  TJ.  S.  394;  S  6: 1132;  L  30: 118;  California 
V.  Central  Pac.  E.  E.,  127  U.  S.  1;  S  8: 1073;  L  32: 150;  Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  158  U.  S.  601;    S  15:912;  L  39:1108 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540;   S  22:  431;  L  46 
679;  Employers'LiabilityCases,  207U.  S.  463;  8  28:141;  L  52:  297 
Muskrat  v.  United  States,  219  U.  S.  346;    S  31:250;    L  55:246 
Oklahoma  v.  Wells,  Fargo  &  Co.,  223  U.  S.  298 ;   S  32 :  218 ;  L  56 :  445 
Butts  V.  Merchants'  etc.  Transp'n  Co.,  230  U.  S.  126;    S  33:  964;   L 
57:1422. 


CHAPTEE  LX. 

The  Docteinb  of  Parens  Patriae. 

§  345.    The  Matter  Generally. 

The  Federal  law  adopts  and  applies,  generally,  the  Com- 
mon Law  doctrine  of  Parens  Patriae. 

Within  a  general  Federal  sphere  of  action,  the  United 
States  is  Parens  Patriae.^ 

Within  its  delegated  field  of  action,  a  self-governing  Fed- 
eral State  is  Parens  Patriae.^ 

Within  a  sphere  of  State  action,  a  State  is  Parens  Pa- 
triae ;  as,  in  respect  of  protection  of  free-swimming  fish,  in 
the  sea,  but  within  the  limits  of  the  State  f  of  custody  of 
property  of  a  person  presumptively  deceased;*  and  for 
status  as  plaintiff,  in  a  suit  concerning  interests  of  general 
character,  as,  water-supply ;  minerals ;  pollution  of  waters, 
and  the  like.° 

^Mormon  Church  v.  United  States,  136  TJ.  S.  1;  S  10:Y92;  L  34: 
478;  140  TJ.  S.  665;  S  11:  884;  L  35:592;  150  U.  S.  145;  S  14:44; 
L  37:1033. 

2New  York  Foundling  Hospital  v.  Gatti,  203  U.  S.  429;  S  27:  53; 
L  51:254. 

'Manchester  v.  Massachusetts,  139  TJ.  S.  240;  S  11:559;  L  35: 
159;  Lawton  v.  Steele,  152  U.  S.  133;  S  14:  499;  L  38:  385. 

^Provident  Inst'n  for  Savings  v.  Malone,  221  U.  S.  660;  S  31:  661; 
L  55: 899. 

«Coosaw  Mining  Co.  v.  South  Caroliaa,  144  U.  S.  550;  S  12:  689; 
L  36:  537;  Missouri  v.  Illinois  &  Chicago  Dist.,  180  U.  S.  208;  S  21: 
331;  L  45:497;  and  200  F.  S.  496;  S  26:268;  L  50:572;  Kansas 
V.  Colorado,  206  U.  S.  46  (see  p.  117,  ad  fin.);  S  27:  655;  L  51:  956; 
Georgia  v.  Tennessee  Copper  Co.,  206  U.  S.  230;  S  27:618;  L  51: 
1038;  Hudson  Water  Co.  v.  McCarter,  209  U.  S.  349;  S  28:529; 
L  52:828. 

For  instances  of  absence  of  such  status,  see  Louisiana  v.  Texas,  176 
tJ.  S.  1;  S  20:  251;  L  44:  347;  Oklahoma  v.  Atchison,  T.  &  S.  F.  Ey., 
220U.  S.  277;   8  31:431;  L  55:436. 
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CHAPTER  LXI. 

Domestic  Public  Boundaey  Lines. 

§  346.   Such  Law  as  Federal  Law. 

The  law  of  domestic  public  boundary-lines,  (except  with- 
in a  State),  is,  of  necessity,  Federal  law,  even  as  between 
two  States.^ 

§  347.  Federal  Adoption,  for  This  Field,  of  the  Prin- 
ciples of  the  General  Law  of  Nations. 

For  the  purpose  of  the  matter  now  in  question,  the  Fed- 
eral law  tacitly  adopts  the  pertinent  general  principles 
of  the  Law  of  Nations  as  Federally  understood.  Illustra- 
tion of  application  of  those  principles  is  presented  in  suc- 
ceeding sections. 

§  348.  Littoral  Ocean  Waters. 

Two  adjoining  land  areas,  bordering  upon  the  Ocean, 
ordinarily  and  presumptively  extend,  respectively,  to  the 
so-called  three-mile  limit.  Their  common  boundary  line 
is  therefore  projected  upon  the  Ocean  to  the  three-mile 
limit.' 

§  349.  Channel:— Rule  of  the  Thalweg. 

Where  two  areas  meet  in  a  navigable  water  area,  with  a 
channel  (as,  a  river  or  an  arm  of  the  sea)  and  the  boundary- 
line  is  in  terms  fixed  only  by  such  body  of  water,  the  rule  of 
the  Thalweg  is  applied  :^  the  main  channel  being  domina- 
tive,  where  there  are  more  channels  than  one.* 

§  350.   Shifting  of  the  Channel. 

Development,  by  natural  causes,  of  a  new  and  practically 
more  important  channel,  does  not  carry  the  boundary-line 

^For  illustration,  see  cases  cited  below. 

^Hamburg- American  S.  S.  Co.  v.  Grube,  196  U.  S.  407;  S  25:  352; 
L  49 :  529. 

3 Jones  V.  Soulard,  24  How.  41;  L  16:604;  Iowa  v.  Illinois,  147 
tJ.  S.  1;  S  13:239;  L  37:55;  and  202  U.  S.  59;  S  26:571;  L  50: 
934;  Louisiana  v.  Mississippi,  202  U.  S.  1;  S  26:408;  L  50:913; 
Moore  v.  McGuire,  205  U.  S.  214;  S  27:483;  L  51:776;  United 
States  V.  Chandler-Dunbar  Co.,  209  U.  S.  447;   S  28:  579;  L  52:  881. 

*Cases  above  cited. 
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to  such  later  channel,  but  it  remains  in  the  original  chan- 
nel;' nor  does  even  the. gradual  closing  up,  by  natural 
causes,  of  the  original  channel  shift  the  boundary-line,  but 
it  remains  where  it  was.' 

§  351.    Accretion:— Avulsion. 

Accretion  (by  gradual  changes)  carries  with  it  a  change 
of  the  boundary-line;'  while  avulsion  (sudden  and  violent 
change)  has  not  such  operation,  but  leaves  the  boundary- 
line  where  it  was.* 

It  is  immaterial,  to  these  intents,  whether  the  shifting 
arises  from  natural  causes,*  or  from  lawfully  established, 
and  lawfully  conducted,  public  works.^" 

§  352.   Adverse  Occupation:— Presumption. 

Operation  of  presumptions  in  this  field  is  illustrated  in 
the  case  of  long-continued  acquiescence  of  the  States  (and 
of  border-owners )  in  respect  of  a  State  line.^^ 

Such  occupation  may  operate  to  alter  the  de  jure  line,  in 
some  degree.^^ 

§  353.   Islands. 

The  principles  above  stated  involve  the  corollary  that  an 
island  remains  within  a  given  area,  or  shifts  to  another 

^Washington  v.  Oregon,  211  U.  S.  127;  S  29:47;  L  53:118,  and 
214  U.  S.  205;   S  29:  631;   L  53:  969. 

6Indiana  v.  Kentucky,  136  TJ.  S.  479;   S  10: 1051;  L  34:  329. 

'St.  Louis  V.  Eutz,  138  U.  S.  226;  S  11:  357;  L  34:  941;  Jefferis  v. 
Bast  Omaha  Co.,  134  U.  S.  178;  S  10:518;  L  33:872;  Missouri  v. 
Nebraska,  196  U.  S.  23;  S  25:155;  L  49:372;  Moore  v.  McGuire, 
205  U.  S.  214;  S  27:483;  L  51:776;  Missouri  v.  Kansas,  213  U.  S. 
78;  8  29:417;  L  53:706. 

^Nebraska  v.  Iowa,  143  IJ.  S.  359;  S  12:396;  L  36:186;  Missouri 
V.  Kansas,  cited  above. 

°As  in  the  various  cases  cited  above. 

^''As,  a  jetty,  built  by  the  United  States.  Washington  v.  Oregon, 
211  U.  S.  127;  S  29:47;  L  53:118;  214  U.  S.  205;  S  29:631;  L 
53:969. 

^'Alabama  v.  Georgia,  23  How.  505 ;  L  16 :  556 ;  Indiana  v.  Ken- 
tucky, 136  tr.  S.  479;  S  10: 1051;  L  34:  329;  Moore  v.  McGuire,  205 
U.  S.  214,  220;  S  37:483;  L  51:776;  Maryland  v.  West  Virginia, 
217  U.S.I;  8  30:268;  L  54:643;  217  U.  8.  577;  8  30:630;  L  64: 
888;  225  U.  8.1;   8  32:672;  L  56:955. 

^'Cases  cited. 
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area,  according  as  change  in  the  water  area  proceeds  by  and 
from  accretion,  or  by  and  from  avulsion.^' 

§  354.    Boundaries  of  Federal  Judicial  Districts. 

What  has  been  said  in  respect  of  State  boundaries  is  ap- 
plicable, mutatis  mutandis,  to  the  boundaries  of  Federal 
Judicial  Districts  as  fixed  by  State  lines." 

"Missouriv.  Kansas,  213  U.S.  78;  S29:41Y;  L53:Y06;  Wedding 
V.  Meyler,  192  U.  S.  573;  S  24:  322;  L  48:  570. 

"Devoe  Mfg.  Co.,  Pet'r,  108  U.  S.  401 ;  S  2 :  894 ;  L  27 :  764. 
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CHAPTEE  LXII. 
Taxation. 

§  355.    Scope  of  the  Chapter. 

It  is  proposed  in  the  present  Chapter  to  deal  with  such 
general  features  of  the  Federal  law  of  Taxation  as  ar*^ 
peculiar  to  Taxation,  Federal  or  State.  Features  not  pe- 
culiar to  that  field  are  considered  at  other  points,  under 
more  general  heads.  ^ 

§  356.  Federal  Adoption,  in  General,  of  Common  Law 
Conceptions  and  Principles. 

Subject  to  specific  Tax  texts,  and  to  general  texts,^  of  the 
Constitution,  and  to  other  Federal  Organic  law,^  the  Fed- 
eral law  adopts  the  Common  law  conceptions,  principles, 
and  practice  of  and  in  the  field  of  Taxation.* 

Thus,  taxation  is,  by  definition,  limited  to  objects  fairly 
capable  of  being  viewed  as  of  public  interest.' 

§  357.   Taxation  in  Federal  Area. 

Pursuant  to  the  absence,  in  general,  of  specific  textual 
dealing,  by  the  Constitution,  with  particulars  of  the  Federal 
Sovereignty  in  and  in  respect  of  Federal  area,  the  Consti- 
tution does  not  deal  specifically  with  Taxation  in  such  area, 
but  leaves  that  matter  to  be  dealt  with  by  general  princi- 
ples." 

^As,  (a)  under  the  various  heads  (Book  III)  definitory  of  areal 
scope  of  power  of  a  State  or  a  Federal  State,  and  (b)  under  the  various 
Due  Process  heads  (Book  V). 

For  such  matters,  see  Index,  under  Taxation,  and  under  particular 
heads. 

^As,  the  Equal  Protection  texts  of  the  Fifth  and  the  Fourteenth 
Amendments. 

'As,  that  of  Federal  Immunity  from  State  Taxation,  q.  v.  (§§125- 
134). 

*See  later  sections  of  this  chapter. 

'Loan  Ass'n  v.  Topeka,  20  Wall.  655,  659  et  seq. ;  L  22 :  455  (as 
matter  of  Due  Process  of  Law,  under  the  Fourteenth  Amendment, 
State  taxation  not  permissible  in  aid  of  a  private  manufacturing 
enterprise).    See  citation  of  the  case,  §  452. 

'Gibbons  v.  District  of  Columbia,  116  U.  S.  404;  S  6:427;  L  29 : 
680;  Bauman  v.  Eoss,  167  TJ.  S.  548;   S  17:  966;  L  42:  270;  Parsons 
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§  358,   Technical  Terms  of  the  Constitutional  Texts. 

Pursuant  to  a  general  principle,  technical  Common  Law 
Tax  terms  are  employed  in  the  Constitution  in  their  tech- 
nical Common  Law  sense.' 

V.  District  of  Columbia,  170  IT.  S.  45;  S  la:  521;  L  42:  943;  Wight 
V.  Davidson,  181  U.  S.  371;  S  21 :  616;  L  45 :  900;  Columbia  Heights 
Co.  V.  Eudolph,  217  U.  S.  547;  S  30:  581;  L  54:  877;  Briscoe  v.  Dis- 
trict of  Columbia,  221  U.  S.  547;   S  31:  671;  L  55:  848. 

'Tax.— EoyaU  v.  Virginia,  116  U.  S.  572;  S  6:510;  L  29:735: 
(license  fee  as  tax,  upon  the  facts).  Hodge  v.  Muscatine  County, 
196TJ.  S.  276;  8  25:237;  L  49:  477:  (distinction  between  tax  proper, 
and  Penalty). 

Excise.— Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433 ;  L  19 :  95 ;  Turpin 
V.  Burgess,  117  U.  S.  504;  S  6:835;  L  29:988;  Patton  v.  Brady, 
184  U.  S.  608;  S  22:  493;  L  46:  713;  Snyder  v.  Bettman,  190  F.  S. 
249 ;  S  23 :  803 ;  L  47 :  1035 ;  Thomas  v.  United  States,  192  TJ.  S.  363 ; 
S  24:305;  L  48:481;  United  States  v.  Whitridge,  231  U.  S.  144; 
S  34 :  24 ;  L  58 :  159.  See  also  cases  cited  in  the  next  succeeding  sec- 
tion, under  "Direct  Tax." 

Tonnage  Tax. — Steamship  Co.  v.  Portwardens,  6  Wall.  31;  S  24: 
305;  L  48:  481;  State  Tonnage  Tax  Cases,  12  Wall.  204;  L  20:  370; 
Peete  v.  Morgan,  19  Wall.  581 ;  L  22 :  201 ;  Cannon  v.  New  Orleans, 
20  Wall.  577;  L  22:417;  Inman  S.  S.  Co.  v.  Tinker,  94  U.  S.  238; 
L  24:118. 

Mere  taxation  of  vessels  by  value,  is  not  "tonnage"  tax,  even  where 
tonnage  is  treated  as  an  element  or  test  of  value.  Transportation  Co. 
V.  Wheeling,  99  U.  S.  273;  L  25:  412. 

Export. — A  stamp  tax  upon  an  outgoing  bill  of  lading  (Almy  v. 
California,  24  How.  169;  L  16:  644;  Fairbank  v.  United  States,  181 
U.  S.  283;  S  21:648;  L  45:862),  or  upon  a  charter-party  (United 
States  V.  Hvoslef,  237  U.  S.  1;  S  35:  459;  L  59:  813)  or  upon  a  ma- 
rine policy  (Thames  &  Mersey  Ins.  Co.  v.  United  States,  237  U.  S. 
19;   S  35:  496;   L  59:  821)  is  an  "export"  tax. 

Manufacture,  with  a  view  to  exportation,  is  not  "export".  Cornell 
V.  Opyne,  192  U.  S.  418;   S  24:  383;  L  48:  504. 

Eor  exceptional  use  of  the  term  in  a  certain  Act  of  Congress,  see 
United  States  v.  Chavez,  228  U.  S.  525;   S  33:  595;  L  57:  950. 

Import.— Woodruff  v.  Parham,  8  Wall.  123 ;  L  19 :  382 ;  Brown  v. 
Maryland,  12  Wh.  419;  L  6:678;  (the  latter  case  holding  that  a 
State  statute  undertaking  to  require  a  license  fee  as  a  pre-requisite 
to  sale  of  imported  merchandize,  is,  in  effect,  a  tax  on  the  imported 
goods,  and  so  within  the  Constitutional  prohibition  upon  State  im- 
posts or  duties  on  imports). 

See  Swan  v.  Finch  Co.  v.  United  States,  190  U.  S.  143;  S  23:  702; 
L  47 :  984  (decayed  cargo,  destroyed,  under  health  regulations,  and 
never  actually  landed,  not  "imports",  within  the  meaning  of  a  certain 
Tariff  Act). 

Inspection  Laws. — ^People  v.  Compagnie  Gen.  Transatlantique,  107 
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§  359.  Certain  Terms  Not  Strictly  Technical:— "Direct 
Taxes" :— "Uniform". 

1.  "Direct  Taxes". — The  term  "direct  taxes",  intends 
(apart  from  Capitation  taxes)  taxes  upon  land  (in  the 
Common  Law  sense  of  that  term),'  and  income  from  land.* 

The  latter  aspect  of  the  Constitutional  text  has,  however, 
been  annulled.^" 

Such  Direct  Tax  limitation  (as  now  qualified  by  the 
Sixteenth  Amendment)  seems,  therefore,  now  to  be  limited 
to  land,  in  view  of  the  recognized  breadth  of  Federal  Tax 
power,  in  other  fields.^^ 

In  the  case  of  a  direct  tax  other  than  a  capitation  tax, 
Congress,  having  allotted  as  among  the  States,  by  popu- 
lation, the  total  amount  proposed  to  be  raised,  may  provide 
for  direct  Federal  assessment  of  it,  within  the  States,  sev- 
erally, upon  the  specific  properties  subject  to  the  tax,^* 
either  (a)  upon  a  uniform  Federal  system,  or  (b)  by  adop- 
tion of  the  respective  State  systems.^' 

2.  "Uniform"." 

The  term  "uniform",  in  the  text  cited,  is,  for  the  purposes 
now  in  question,  an  equivalent  of  the  term  "equal"  ( as  the 
latter  term  is  used  in  the  Equal  Protection  clause  of  the 
Fourteenth  Amendment  and  is  present,  in  legal  effect,^"  in 
the  Due  Process  clause  of  the  Fifth  Amendment) ;  and 
simply  embodies  and  assumes,  as  against  Congressional  tax 

TJ.  S.  59;   S  2:  87;  L  27:  383  (holding  that  Const.,  Art.  I,  §  10,  cl.  2, 
relates  only  to  property,  and  not  to  persons). 

'Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433;  L  19:95;  Springer  v. 
TJnited  States,  102  TJ.  S.  586;  L  26:253;  Pollock  v.  Farmers'  Loan 
&  Trust  Co.,  157  TJ.  S.  429;  S  15:  673;  L  39:  759;  and  158  U.  S.  601; 
S  15:912;  L  39: 1108. 

'Pollock  V.  Farmers'  Loan  &  Trust  Co.,  cited  above. 
^"Sixteenth  Amendment : — 

The  Congress  shall  have  power  to  lay  and  collect  taxes  on  in- 
comes,  from  whatever   source   derived,   without   apportionment 
among  the  States,  and  without  regard  to  any  census  or  enumera- 
tion. 
^^See  cases  cited  in  the  following  sections. 
"Springer  v.  TJnited  States,  102  TJ.  S.  586;  L  26:  253. 
^'Case  cited. 
"Art.  I,  §  8:— 

*  *  *  but  all  duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  TJnited  States; 
"8  427. 
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action,  the  Common  Law  conception  and  definition  of 
Equality  before  the  law, — the  Common  Law  conception  and 
definition  as  thus  Federally  adopted,  embracing  a  wide 
scope  of  departure  from  absolute  equality  or  uniformity, 
and  intending  simply  absence  of  arbitrary  and  unreason- 
able preference  or  discrimination.^' 

§  360.   "Taxes,  Duties,  Imposts  and  Excises". 

It  follows  from  what  has  been  said  that  the  Congressional 
power  of  laying  "taxes,  duties,  imposts  and  excises"  is  of 
broad  and  sweeping  scope,  outside  of  land,  as  such.^' 

"Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433;  L  19:  95  (the  gross  amount 
of  outstanding  insurance  of  an  insurance  corporation,  as  basis  of  an 
excise  tax). 

Scholey  v.  Eew,  23  Wall.  331;  L  23:  99. 

Eailroad  v.  Collector,  100  TJ.  S.  595;  L  25:647;  Flint  v.  Stone 
Tracy  Co.,  220  U.  S.  107;  S  31 :  342;  L  55 :  389 :  (net  income  of  cor- 
porations, as  basis  of  an  excise  tax). 

Gibbons  v.  District  of  Columbia,  116  TJ.  S.  404;  S  6:427;  L  29: 
680. 

Nicol  V.  Ames,  173  U.  S.  509;  S  19:522;  L  43:786;  Treat  v. 
White,  181  U.  S.  264;  S  21:  611;  L  45:  853  (sales  as  basis  of  stamp- 
excise  tax). 

Knowlton  v.  Moore,  178  II.  S.  41;  S  20:  747;  L  44:  969;  Brushaber 
V.  Union  Pac.  K.  R,  240  U.  S.  1;  S  36:  236;  L  60:  493;  Stanton  v. 
Baltic  Min'g  Co.,  240  IT.  S.  103;  S  36:  278;  L  60:  546:  (grading  of 
potential  tax-payers,  by  a  Federal  income-tax  Act,  and  with  varying 
exemptions). 

Patton  V.  Brady,  184  U.  S.  608 ;  S  22 :  493 ;  L  46 :  713  (manufac- 
tured, or  unmanufactured,  tobacco). 

Spreckels  Sugar  Eefg  Co.  v.  McClain,  192  U.  S.  397;  S  24:376; 
L  48:  496;    (gross  receipts  above  a  certain  amount). 

MeCray  v.  United  States,  195  U.  S.  27;  S  24: 769;  L  49:  78. 

Billings  V.  United  States,  232  U.  S.  261;  S  34:421;  L  58:596; 
(differentiation  for  excise  taxation  between  vessels  used  as  merchant 
vessels  and  vessels  used  as  pleasure  yachts). 

Anderson  v.  Forty-Two  Broadway  Co.,  239  U.  S.  69;  S  36: 17;  L 
60 :  152  (corporation,  of  small  capital  stock,  but  large  bond  issues,  rep- 
resenting assets,  taxable  by  Congress  on  the  larger  aspect) . 

"Hylton  V.  United  States,  3  Dal.  171; 'L  1:556;  License  Tax 
Cases,  5  Wall.  462;  L  18:  497;  Scholey  v.  Eew,  23  Wall.  331;  L  23: 
99;  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429;  S  15:  673; 
L  39:759;  Nicol  v.  Ames,  173  U.  S.  509;  S  19:522;  L  43:786; 
Knowlton  v.  Moore,  178  U.  S.  41;  S  20:747;  L  44:969;  Patton  v. 
Brady,  184  U.  S.  608 ;  S  22 :  493 ;  L  46 :  713 ;  Thomas  v.  United  States, 
192  U.  S.  363;  S  24:305;  L  48:481;  Spreckles  Sugar  Eef.  Co.  v. 
McClain,  192  U.  S.  397;  S  24:  376;  L  48:  496;  Flint  v.  Stone  Tracy 
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§  361.  Tax,  Such  in  Form,  Only. 

It  was  a  common  governmental  practice,  at  the  Common 
Law,  to  lay  certain  pecuniary  charges,  not  for  the  purpose 
of  revenue,  but  by  way  of  incident  to  some  governmental 
function  other  than  that  of  Taxation.  In  a  loose  sense  of 
the  term,  such  charges  were,  at  the  Common  Law,  and  are 
in  the  Federal  Law,  called  taxes.  They  are,  however,  not 
taxes  proper. 

Within  this  class  is  the  Federal  Head  Money  "tax," 
loosely  so-called,  imposed  upon,  or  in  respect  of,  alien  im- 
migrants as  an  incident  of  regulation  of  immigration.^' 

The  Federal  "tax",  so-called  (of  eight  per  centum  per 
annum)  upon  the  bank-note  circulation  of  State  banks,  is 
in  form  a  Eevenue  measure;  but,  in  substance,  and  prac- 
tically, it  is  an  Inhibition  of  State  bank-notes;  and  is  ef- 
fectual, as  such,  under  the  Congressional  potential  Ex- 
clusiveness  in  the  matter  of  money." 

So,  the  Federal  suprastate  oleomargarine  tax,  in  so  far 
as  its  primary  design  and  its  operation  are  prohibition  or 
regulation  of  sales,  is  not  tax  proper,  but  is  simply  an  ex- 
ercise of  the  Congressional  suprastate  Commerce  power.^" 

Within  the  class  of  taxes,  such  in  form,  but  not  in  sub- 
stance, are,  further,  various  familiar  forms  of  charge  for 
use  of  public  property.^^ 

Co.,  220  U.  S.  lOY;  S  31:342;  L  55:389;  Billings  v.  United  States, 
232  TJ.  S.  231;  S  34:421;  L  58:596;  Stratton's  Independence  v. 
Howbert,  231  U.  S.  399;   S  34: 136;  L  58:  285. 

»»Head  Money  Cases,  112  U.  S.  580,  595;  S  5:247;  L  28:  798. 

"Veazie  Bank  v.  Fenno,  8  Wall.  533,  549 ;  L  19 :  482 ;  National 
Bank  v.  United  States,  101  U.  S.  1;  L  25:  979;  Head  Money  Cases, 
cited  above;  Twin  City  Bank  v.  Nebeker,  167  U.  S.  196;  S  17:  766; 
L  42: 134. 

"McCray  v.  United  States,  195  U.  S.  27;   S  24:  769;  L  49:  78. 

^'Where  a  municipal  corporation  of  a  State  has,  under  State  law, 
power  to  lease  portions,  not  actually  used  for  travel,  of  public  streets, 
a  moderate  imposition  per  pole,  for  telegraph  poles  in  a  street,  is 
capable  of  justification  as  a  charge  for  use  of  street  space,  and  of 
differentiation  thereby  from  Taxation.  St.  Louis  v.  Western  Un.  Tel. 
Co.,  148  U.  S.  92;  S  13:485;  L  37:380;  149  U.  S.  465;  S  13:990; 
L  37:  810;  166  U.  S.  388;  S  17:  608;  L  41: 1044;  Western  Un.  Tel. 
Co.  V.  Eichmond,  224  U.  S.  160;   S  32:  449;  L  56:  710. 

So,  where  a  wharf  is  owned  by  a  State  or  by  one  of  its  municipal 
corporations,  a  charge  upon  vessels  for  use  of  the  wharf  is  not  within 
the  Tonnage  prohibition  of  the  Constitution,  merely  by  the  grading  of 
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§  362.   Taxation  a  Legislative  Function. 

1.  Generally. — Taxation,  with  its  Incidents,  is  a  Leg- 
islative function.^^ 

2.  Delegation  of  Legislative  Pov^er. — In  this  field,  as 
in  other  fields,  in  general,  the  general  principles,  elsewhere 
stated,  of  power  of  delegation  of  Legislative  power,  as,  to 
municipal  corporations,  or  to  officials,  are  operative.^' 

There  is,  however,  this  distinction  between  primary,  and 
delegated.  Legislative  action :  that  the  broad  presumption 
of  sound  discretion,  attaching  to  such  primary  action,  does 
not  attach  (or  attaches  with  far  less  weight)  to  action  of 
minor  officials  acting  under  delegated  power;  but  action 
of  such  officials  is  quasi-Judicial  in  character.^* 

§  363.  The  Question  of  Requirement  of  Notice  and 
Opportunity  to  be  Heard. 

The  Federal  Constitutional  requirements  of  notice  and 
opportunity  to  be  heard,  are,  in  the  field  of  Taxation,  not 
operative  (a)  upon  a  primary  Legislative  body,  or  (b)  upon 
a  subordinate  body  of  Legislative  character,  where  the 

the  charge  by  tonnage.  Packet  Co.  v.  Keokuk,  95  TJ.  S.  80;  L  24: 
37Y;  Packet  Co.  v.  St.  Louis,  100  U.  S.  423;  L  25 :  688;  Vicksburg  v. 
Tobin,  100  U.  S.  430;  Packet  Co.  v.  Catlettsburg,  105  U.  S.  559; 
L  26:1169;  Transportation  Co.  v.  Parkersburg,  lOY  IT.  S.  691;  S  2: 
732 ;  L  27 :  584 ;  provided,  of  course,  that  there  is  no  discrimination 
against  suprastate  Commerce.  Guy  v.  Baltimore,  100  U.  S.  434;  L 
25:743. 

"Heine  v.  Levee  Comm'rs,  19  Wall.  655;  L  22:223;  Vicksburg  v. 
Vicksburg  Waterworks  Co.,  202  IT.  S.  453;  S  26:660;  L  50:1102; 
Chicago,  B.  &  Q.  Ey.  v.  Babcock,  204  U.  S.  585;  S  27:326;  L  51: 
636. 

By  way  of  illustration  of  Legislative  character  in  Taxation,  we 
may  refer  to  the  absence  (at  least  under  existing  Congressional  legis- 
lation) of  power  in  a  Federal  Court  of  Equity,  in  passing  adversely 
upon  a  State  Eailroad  Commission's  rates,  to  substitute  new  rates. 
Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  IJ.  S.  362;  S  14:1047; 
L  38 :  1014. 

^'Cases,  generally,  cited  in  this  Chapter. 

"Western  Fn.  Tel.  Co.  v.  Gottlieb,  190  U.  S.  412,  426;  S  23:730; 
L  47:1116;  Chicago,  B.  &  Q.  Ey.  v.  Babcock,  204  U.  S.  585,  cited 
above;  Londoner  v.  Denver,  210  U.  S.  373,  380;  S  28:708;  L  52: 
1103;  Embree  v.  Kansas  City  Eoad  Dist.,  240  U.  S.  242,  247;  S  36: 
317;   L  60:624. 

See  the  succeeding  section. 
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number  of  persons  affected  is  so  large  as  to  afford  a  pre- 
sumption of  notice  to  all.^° 

In  other  situations  they  are  operative  upon  such  subor- 
dinate bodies.^" 

§  364.  Methods  and  Processes  of  Assessment  and  Col- 
lection:— Quasi- Judicial  Aspect  in  Assessment. 

1.  Methods  and  Processes. — The  methods  of  assessment 
are,  in  general,  matter  of  Legislative  competency.  Thus, 
in  the  case  of  "special"  Taxation,  either  apart  from,  or  as 
an  incident  of  Eminent  Domain,  assessment,  not  by  the 
size  or  by  the  value  of  parcels,  but  by  the  front  foot,  is,  in 
and  of  itself,  within  the  Legislative  discretion.^' 

Taxation  may  be  at  the  source,  in  the  hands  of  trustees, 
creditors,  or  custodians.  Thus,  shares  or  bonds  of  a  cor- 
poration may  be  taxed  in  the  hands  of  the  corporation,^' 
and  the  corporation  may  be  subjected  to  payment,  and 
given  a  lien  upon  the  shares  or  bonds,  for  re-imbursement, 
or  a  right  of  personal  action  against  the  owner.^" 

So,  of  a  Head  Money  "tax,"  assesised  upon  a  shipping 
corporation,*"  and  of  a  franchise  tax  laid  upon  the  actual 
user  (although  not  the  owner)  of  the  franchise.^^ 

So,  bank  deposits  may  be  taxed  in  the  hands  of  the 
bank.^^ 

25§  330.    26||  566,  567. 

"Parsons  v.  District  of  Columbia,  170  U.  S.  45;   S  18:  521;   L  42 
943;  French  v.  Barber  Asphalt  Co.,  181  U.  S.  324;   S  21:  625;  L  45 
879;    Tonawanda  v.  Lyon,  181  IJ.  S.  389;    S  21:609;    L  45:908 
Webster  v.  Fargo,  181  F.  S.  394;    S  21:  623;   L  45:  912;   Hibben  t. 
Smith,  191  F.  S.  310;   S  24:  88;  L  48: 195. 

^'National  Bank  v.  Commonwealth,  9  Wall.  353;  L  19:  701;  United 
States  T.  Eailroad,  17  Wall.  322;  L  21:  597;  Tappan  v.  Merchants' 
Bank,  19  WaU.  490;  L  22:189;  Bell's  Gap  E.  E.  v.  Pennsylvania, 
134  F.  S.  232;  S  10:  533;  L  33:  892;  Jennings  v.  Coal  Eidge  Coal 
Co.,  147  U.  S.  147;  S  13: 282;  L  37: 116;  Aberdeen  Bank  v.  Chehalis 
County,  166  U.  S.  440;  S  17:  629;  L  41: 1069;  Corry  v.  Baltimore, 
196U.  S.  466;  8  25:297;  L  49:  556. 

''Cases  last  cited. 

=»Head  Money  Cases,  112  TI.  S.  580;  S  6:  247;  L  28:  798. 

^^lUinois  Centr.  E.  E.  v.  Kentucky,  218  U.  S.  551;  S  31:95;  L 
54:1147. 

'"Clement  Bank  v.  Vermont,  231  U.  S.  120;  S  34:31;  L  58:147. 
It  is,  of  course,  to  be  understood  that  we  are  here  speaking  only  of 
such  shares  or  bonds  as  are,  under  general  principles  (of  situs  and  the 
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Upon  failure  of  a  tax-return,  required  by  law,  persons 
taxable  may  be  doomed.^^ 

A  tax  sale,  with  record  of  a  tax-deed,  may  be  made  pre- 
sumptively valid ;  and  a  special  limitation  of  the  time  for 
challenge  of  the  tax  title  may  be  provided.'* 

Tax  assessment  upon  land,  and  procedure  of  enforce- 
ment, may  be  made  procedure  in  rem ;  and  owners  of  land 
may  be  made  bound  to  take  notice  of  tax  proceedings  fairly 
capable  of  ascertainment  by  them,'°  and  of  extrinsic  facts 
material  to  taxation,  and  naturally  within  the  knowledge 
(or  power  of  knowledge)  of  the  person  in  question.^^ 

Process  of  distraint  may  be  provided.'' 

A  tax  list  may  be  made  prima  facie  evidence  of  valid 
assessment.'' 

Granted  jurisdiction  of  a  person  or  thing,  for  taxation, 
there  may  be  valid  enforcement  of  a  tax  assessed,  without 
regard  to  its  validity  under  particular  circumstances  in 
question,  provided  there  be  afforded  a  remedy  by  suit  to 
recover  back  the  tax  amount  paid." 

Safe-deposit  corporations  may  be  required  by  law  to  hold 
a  box  sealed  for  a  reasonable  period  after  the  lessee's  death, 
for  inspection  by  a  public  officer  jointly  with  private  per- 
sons interested,  with  a  view  to  the  question  of  succession- 
tax." 

Mortgaged  land  may  be  taxed  for  its  full  value,  without 

like)  taxable  by  the  taxing  authority  in  question.  See  Situs  for 
Taxation. 

3='Glidden  v.  Harrington,  189  U.  S.  255;  S  23:  574;  L  47:  Y98. 

='*Saranac  Land  Co.  v.  New  York,  177  U.  S.  318;  S  20:  642;  L  44: 
786  (the  legislation  in  question  dealing  with  wild  lands). 

3=Ontario  Land  Co.  v.  Yordy,  212  U.  S.  152;  S  29:  278;  L  53:449; 
Ontario  Land  Co.  v.  Wilfong,  223  TJ.  S.  543;  S  32:  328;  L  56:  544. 

^^As,  in  respect  of  future  or  present  use  of  a  building  by  a  lessee. 
Hodge  V.  Muscatine  County,  196  U.  S.  276;   S  25:  237;  L  49:  477. 

"Springer  v.  United  States,  102  U.  S.  586;  L  26:  253. 

'^Singer  Sew.  Mach.  Co.  v.  Benedict,  229  TJ.  S.  481;  S  33:942; 
L  57:1288. 

""Atchison,  T.  &  S.  F.  Ky.  v.  O'Connor,  223  U.  S.  280;  S  32:  216; 
L  56:  436;  Singer  Sew.  Mach.  Co.  r.  Benedict,  229  U.  S.  481;  S  33: 
942;  L  57:1288. 

"National  Safe  Dep.  Co.  v.  Illinois,  232  U.  S.  58;  S  34:209;  L 
68:604. 
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deduction  from  the  owner's  personal  estate  of  the  amount 
of  the  mortgage  debt.*^ 

A  marked  illustration  of  Legislative  power  and  potential 
exclusiveness,  in  this  general  field,  is  presented  in  the  as- 
sessability  of  the  cost  of  grading,  paving,  and  curbing  of  a 
street,  upon  the  right-of-way  bed  of  an  adjoining  railroad, 
not  proximately  benefited.*" 

A  State  tax  may  be  laid  upon  goods  in  a  United  States 
bonded  warehouse,  although  enforcement  is,  under  the  gen- 
eral principles  of  Federal  Immunity  from  State  action, 
under  suspension.*' 

Taxation  may  be  of  a  certain  interest  in  a  property  res.** 

2.  Quasi-Judicial  Aspect. — A  certain  degree  of  quasi- 
Judicial  aspect,  in  the  field  now  in  question,  is  presented 
in  the  requirement  (within  certain  limits)  of  notice  and 
opportunity  to  be  heard;*"  in  requirement  (by  the  Con- 
gressional Judiciary  legislation)  of  resort  to  State  Appel- 
late or  Eevisory  Executive  authority  as  a  condition  of 
Federal  Judicial  relief;*'  and  in  the  quasi- judgment  char- 
acter (as  against  collateral  challenge)  of  an  order  of  a 
Board  of  Equalization  of  the  usual  State  type.*' 

§  365.  Situs  for  Taxation. 

For  purposes  of  taxation  of  chattels  (corporeal  and  in- 
corporeal) as  among  States  and  Federal  States,  the  Fed- 
eral law  adopts  the  conceptions  and  principles  of  the  Law 
of  Nations  and  of  the  Common  Law,  in  respect  of  situs 
of  such  chattels.*' 

"Paddell  v.  New  York  City,  211  TJ.  S.  446 ;   S  29 :  139 ;  L  53 :  275. 

"Louisville  &  Nashv.  E.  E.  v.  Barber  Asphalt  Co.,  197  U.  S.  430; 
S  25:466;  L  49:819. 

"Carstairs  v.  Cochran,  193  U.  S.  10;  S  24:318;  L  48:596.  See 
under  Federal  Immunity  from  State  Action  (§§  125-134). 

"Thus,  the  Federal  statutory  procedure  by  Collector's  sale,  as 
against  a  delinquent  distiller,  sells  only  the  latter's  interest  in  a 
property  res  in  question.  Mansfield  v.  Excelsior  Co.,  135  U.  S.  326; 
S  10:825;  L  34:162. 

"§§  666,  667.    *'§  796, 1 1. 

^Western  Un.  Tel.  Co.  v.  Gottlieb,  190  U.  S.  412;  S  23:730;  L 
47:1116. 

"§§246-252;  263-264;  291,292. 
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So,  of  general  Federal  Taxation,  as  between  the  United 
States  and  a  Foreign  country.*' 

§  366.    Succession  Taxes. 

It  may  be  proper  to  refer  to  certain  decisions  upon  the 
comparatively  recent  head  of  succession  tax.™ 

§  367.  Extension  of  the  Common  Law: — Incidents  of 
Taxation. 

The  principles  of  Extension  of  Common  Law  principles," 
are  operative  in  this,  as  in  other  fields,  generally.  Thus, 
although  a  tax  is  not,  at  the  Common  Law,  a  lien  upon 
property  taxed,"  it  is  competent  to  Legislative  authority, 
(and  is  consistent  with  Due  Process)  to  make  Extension  of 
the  Common  Law,  and  to  make  a  tax  a  lien  upon  real  or 
upon  personal  property."* 

We  may,  in  this  connection,  refer  to  the  feature  of  Legis- 
lative power  (Federal  or  State),  consistently  with  Federal 
Organic  law,  to  attach  to  tax  legislation  reasonable  Inci- 
dents." 

"United  States  v.  Bennett,  232  U.  S.  299;  S  34:433;  L  58:612: 
(Congress  may  tax  a  vessel  owned  by  a  citizen  of  the  United  States 
although  it  may  be  exclusively  kept  and  used  in  a  Foreign  country). 

""Where,  by  local  law,  a  wife's  share  in  "community"  property, 
passes,  upon  and  by  her  decease,  to  the  husband,  the  husband's  suc- 
cession in  title  is  State-taxable.  (Moffitt  v.  Kelly,  218  U.  S.  400;  S 
31 :  79 ;  L  54 :  1086) .  So,  of  succession  of  a  remainderman  under  a 
trust  deed,  under  which  the  grantor  is  a  life  tenant  (Keeney  v.  New 
York,  U.  S.  525;  S  32:105;  L  56:299);  or  of  taking  by  devise  or 
legacy,  (Cahen  v.  Brewster,  203  U.  S.  543;  S  27:174;  L  51:310); 
or  by  execution,  by  will,  of  a  testamentary  power,  (Orr  v.  Gihnan, 
183  U.  S.  278;  S  22:213;  L  46:196);  whether  such  power  was  it- 
self created  after,  or  before,  the  tax  legislation  in  question.  Cahen 
v.  Brewster,  cited  above;  Chanler  v.  Kelsey,  205  U.  S.  466;  S  27: 
550;  L  51:882. 

Bullen  V.  Wisconsin,  240  U.  S.  625;  S  36:473;  L  60:830  (valid 
State  succession  tax  upon  property  passing,  upon  the  donor's  death, 
under  a  trust  deed  revocable  by  him  during  his  life). 

"See  Extension  (§§  554-557). 

"Heine  v.  Levee  Comm'rs,  19  Wall.  655;   L  22:  223. 

"'Seattle  v.  Kelleher,  195  U.  S.  351;  S  25:44;  L  49:232;  Citi- 
zens' Bank  v.  Kentucky,  217  U.  S.  443;  S  30:  532;  L  54:  832:  cases 
of  State  legislation,  but  applicable  in  principle  to  Federal  legislation, 
— the  principles  of  Due  Process  being  the  same  for  both.  (See  Due 
Process). 

"Felsenheld  v.  United  States,  186  U.  S.  126;  S  22:740;  L  46: 
1085  (power  of  Congress  to  restrict  stamp-taxed  packages  to  the  taxed 
commodity). 
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§  368.   Severability  of  an  Assessment. 

The  general  principles  of  severance  of  a  legal  from  an 
illegal  feature,  are — in  the  view  of  the  Federal  law,  and  in 
Federal  practice — applicable  to  a  tax  in  part  valid,  and  in 
part  invalid.^' 

§  369.   Motive. 

In  accordance  with  a  general  Common  Law  principle 
(to  the  effect  that  a  course  of  action,  in  and  of  itself  mat- 
ter of  right  is  not,  in  general,  invalidated,  at  law,  by  the 
motive  of  the  party  acting),  an  act  otherwise  lawful  is  not 
made  unlawful  by  being  done  with  a  view  to  avoid  pros- 
pective taxation :  as  the  drawing  of  two  separate  checks, 
aggregating  a  certain  amount,  to  forestall  a  stamp-tax, 
payable  upon  a  single  check  of  that  aggregate  amount/" 

In  Equity,  however,  a  different  view  may  prevail,  in  a 
particular  instance,  where  the  person  in  question  seeks 
affirmative  Equitable  relief."'' 

§  370.   The  Question  of  Interest. 

Presumptively,  (in  the  Federal  view)  a  tax  assessed 
draws  interest  from  the  time  when  it  is  payable.^^ 

§  371.    The  Question  of  Personal  Liability. 

Presumptively,  a  tax  upon  property  creates  not  merely 
a  public  right  in  rem,  but  a  personal  liability  of  the  owner 
or  possessor ;  and  the  statutory  provision  for  enforcement 
is  presumptively  not  exclusive."" 

§  372.   Localization  of  Taxation.— "Special  Taxes"."" 

1.  Generally. — It  was,  of  course,  the  universal  practice 

^'Where  an  injunction  was  sought,  in  the  Federal  Original  Juris- 
diction, against  a  State  tax,  laid  in  block  upon  intra-State  and  supra- 
State  commerce,  and  the  latter  class  of  commerce  was  beyond  State 
power,  severance  was  made,  and  the  invalid  portion  (and  that  por- 
tion only)  was  enjoined.  Eatterman  v.  Western  Tin.  Tel.  Co.,  12T  U. 
S.  411;  S  8:1127;  L  32:229.  So,  where  the  partial  invalidity  is 
mere  matter  of  amount.  Eaymond  v.  Chicago  Traction  Co.,  207  U. 
S.  20;  S  28:7;  L  52:78. 

"United  States  v.  Isham,  17  Wall.  496,  506;  L  21:  728. 

'''Mitchell  V.  Commissioners,  91  U.  S.  206;  L  23:  302. 

"Billings  V.  United  States,  232  U.  S.  261;  S  34:  421;  L  58:  596. 

"Eainey  v.  United  States,  232  U.  S.  310;  S  34:429;  L  58:617. 
This  principle  is  of  course,  subject  to  general  principles  governing 
power  of  imposition  of  personal  liability :  as  to  which,  see  §  227. 

'"In  its  more  general  aspects  this  subject  is  (a)  matter  of  "uniform" 
taxation,  in  respect  of  Federal  taxation  and  (b)  matter  of  Equal 
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at  the  Common  law,  to  tax,  in  great  measure,  by  localities : 
as,  by  cities  or  parishes;  and  the  Common  Law  practice 
has  always  been  represented,  in  this  country,  by  localization 
according  to  counties,  cities,  or  towns,  and  school,  fire, 
water,  and  sewage  districts,  and  the  like."' 

Tax  areas  are  not  necessarily  mutually  exclusive,  but 
may  overlap  each  other.  Thus,  a  given  parcel  of  land  may 
lie  within  and  may  be  taxable  in,  and  as  of,  a  town,  a  fire 
district  and  a  school  district,  whether  those  areas  be  co- 
extensive inter  se  or  not. 

2.  "Special  Taxes". — Localization  for  Taxation  takes 
the  form  of  what  are  commonly  designated  as  "special" 
taxes:  that  is,  taxes  laid,  for  the  cost  of  certain  public 
improvements,  upon  persons  or  things  deemed  to  be  pecul- 
iarly benefited  thereby.  In  such  Taxation,  there  is  no  de- 
parture, in  principle,  from  localization  and  classification 
generally ;  and  the  same  principles  apply.**^ 

A  special  tax  may  be  laid  after  completion  of  an  im- 
provement."'' 

Protection,  of  the  Laws,  in  respect  of  State  taxation.  (See  those 
heads).  It  is,  however,  treated  here,  as  matter  of  practical  con- 
venience, with  proper  reference,  from  the  heads  referred  to,  to  the 
present  section. 

"See  Soliah  v.  Neskin,  222  U.  S.  522;  S  32:103;  L  56:294; 
Houck  V.  Little  Eiver  District,.  239  U.  S.  254,  265;  S  36:  58;  L  60: 
266;  other  cases  cited  below. 

"^Provident  Institution  t.  Jersey  City,  113  U.  S.  506;  S  5:612 
L  28 :  1102 ;  Spencer  v.  Merchant,  125  U.  S.  345 ;  S  8 :  921 ;  L  31 :  763 
Parsons  v.  District  of  Columbia,  170  U.  S.  45;  S  18:  521;  L  42:  943 
Norwood  V.  Baker,  172  U.  S.  269 ;  S  19 :  187 ;  L  43 :  443 ;  Lombard  v. 
West  Chicago,  181  U.  S.  33;  S  21:  507;  L  45:  731;  French  v.  Barber 
Asphalt  Co.,  181  U.  S.  324;  S  21:625;  L  45:879;  Tonawanda  v. 
Lyon,  181  U.  S.  389;  S  21:609;  L  45:908;  Detroit  v.  Parker,  181 
V.  S.  399;  S  21:624;  L  45:917;  Chadwick  v.  Kelley,  187  U.  S. 
540;  S  23: 175;  L  47:  293;  Seattle  v.  Kelleher,  195  U.  S.  351 ;  S  25: 
44;  L  49:  232;  Louisville  &  Nashv.  E.  K.  v.  Barber  Asphalt  Co.,  197 
U.  S.  430;  S  25:  466;  L  49:  819;  Cleveland,  Cinn.,  etc.  Ey.  v.  Porter, 
210  U.  S.  177;  S  28:647;  L  52:1012;  Hutchinson  v.  Valdosta,  227 
U.  S.  303 ;  S  33 :  290 ;  L  57 :  520.  For  typical  instances  of  unreason- 
able (and  void)  establishments  of  a  special  tax  area,  see  Myles  Salt 
Co.  V.  Iberia  Drainage  Dist.,  239  TJ.  S.  478;  S  36:204;L  60:392; 
Cast  Eealty  Co.  v.  Schneider  Granite  Co.,  240  U.  S.  55;  S  36:254; 
L  60 :  526. 

«=> Wagner  v.  Baltimore,  239  U.  S.  207 ;   S  36:  66;  L  60: 230. 
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3.  "Special"  Taxation  as  an  Incident  op  Eaiinent  Do- 
main.— When  a  public  improvement  in  question  consists 
of,  or  involves,  a  public  taking  of  property  under  right  of 
Eminent  Domain,  and  the  taxation  in  question  is  for  reim- 
bursement to  the  public  of  an  amount  paid  or  to  be  paid 
as  compensation  for  the  property  taken,  there  is  no  depart- 
ure or  differentiation  in  principle  from  the  situation  con- 
sidered in  the  preceding  numbered  paragraphs,  but  the 
departure  or  differentiation  is  merely  in  form  of  origin  of 
the  public  expenditure  or  liability  to  be  provided  for,  or 
to  be  reimbursed  to  the  public  by  the  "special"  taxation  in 
question;  and  the  principles  stated  in  the  preceding 
numbered  paragraphs  are  therefore  applicable."* 

It  is  immaterial,  in  such  situation,  whether  or  not  the 
"special"  class  of  taxable  properties  consist  wholly  or  in 
part  ( a )  of  portions  not  taken,  of  original  estates  of  which 
part  has  been  taken,  or  (b)  of  estates  of  which  no  part 
has  been  taken :  the  only  question  being  one  of  peculiar 
benefit  to  the  estates  taxed  for  the  cost  of  the  taking."'* 

§  373.    The  Question  of  Potential  Amount. 

1.  While  it  may  be  conceivable  that,  in  a  particular  in- 
stance, a  tax.  Federal  or  State,  might  be  so  great,  and  so 
uncalled  for,  in  amount,  as  to  be  thereby  a  departure  from 
Due  Process,  nevertheless,  in  the  absence  of  such  a  theoret- 
ical situation,  the  question  of  amount  is  within  Legislative 
discretion,  in  Federal  or  in  State  action. 

2.  This  principle  is  applicable,  like  Taxation  principles 
generally,  to  so-called  "special"  assessments,  whether  (a) 
independent  of,  or  (b)  an  incident  of,  a  taking  under  right 
of  Eminent  Domain."" 

"*Cases  cited  below. 

«=Bauman  v.  Boss,  167  U.  S.  548;  S  17:  966;  L  42:  270;  Wight  v. 
Davidson,  181  TJ.  S.  371;  S  21:616;  L  45:900;  Columbia  Heights 
Co.  V.  Rudolph,  217  U.  S.  547;  S  30:  581;  L  54:  877;  Briscoe  v.  Dis- 
trict of  Columbia,  221  U.  S.  647;  S  31:  679;  L  56:  848  (cases  arising 
in  a  Federal  area). 

To  the  effect  that  the  owner  of  land  not  taken,  but  potentially  as- 
sessable for  the  improvement,  is  not  entitled  to  notice  of  the  taking, 
see  §  567. 

^"Bauman  v.  Eoss;  Wight  v.  Davidson;  Columbia  Heights  Co.  v. 
Rudolph;  Briscoe  v.  District  of  Columbia,  all  cited  above:  (sustain- 
ing, as  matter  of  Due  Process,  a  special  assessment  of  not  less  than 
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§  374.  Potential  Repetition  of  Taxation:— Increase  of 
a  Tax. 

1.  The  laying  (and  collection)  of  a  tax  upon  or  in  re- 
spect of  a  given  property  res  or  other  subject  matter  as  of 
a  given  period,  in  no  sense  exhausts  the  taxing  power  in 
respect  of  such  property  or  other  subject  matter,  as  of  the 
period  in  question;  but,  as  far  as  principles  of  Taxation 
are  concerned,  it  remains  subject  to  repetition  of  taxation. 

Thus,  a  Federal  excise  tax  having  been  laid  and  collected 
upon  or  in  respect  of  certain  manufactured  tobacco,  it  was 
competent  to  Congress  immediately  thereafter  to  lay  an- 
other excise  tax  upon  or  in  respect  of  it.°' 

There  is,  however,  in  the  Federal  view,  a  presumption 
adverse  to  intent  to  such  effect,  in  Tax  legislation.^^ 

In  a  particular  instance,  such  double  taxation  of  a  par- 
ticular class  of  subjects  of  taxation  might,  of  course,  result 
in  violation  of  Equal  Protection  of  the  Laws ;  but  to  bring 
about  that  result,  the  two  instances  of  taxation  must  be 
upon  one  and  the  same  subject-matter.  Thiis,  a  tax  upon 
property,  and  a  tax  upon  doing  business  (with  or  in  re- 
spect of  such  property),  do  not  constitute  double  taxation, 
within  the  principle  just  stated."" 

2.  What  has  been  said  above  applies  to  increase  (other- 
wise lawful)  of  rate  of  taxation  pending  a  particular  tax 
period,  at  least  where  (in  the  case  of  chattels)  the  prop- 
erty has  not  changed  bands." 

one-half  of  the  cost  of  a  certain  Congressional  taking  of  land  in  a 
Federal  area). 

Parsons  v.  District  of  Columbia,  170  U.  S.  45;  S  18:521;  L  42: 
943  (sustaining  an  assessment,  under  like  conditions,  of  a  certain  sum 
($1.25)  per  front  foot). 

In  Norwood  v.  Baker,  172  U.  S.  269;  S  19: 187;  L  43:  443,  a  street 
was  laid  out,  running  wholly  through  land  of  a  single  owner,  and  the 
whole  value  of  the  strip  was  assessed  upon  him,  as  also  the  coats  of 
the  taking  procedure.  In  respect  of  the  costs,  the  assessment  was 
held  invalid, — since,  under  the  local  law,  he  could  have  laid  out  the 
street  himself,  at  no  cost. 

"Patton  V.  Brady,  184  U.  S.  608 ;  S  22 :  493 ;  L  46 :  713. 

"United  States  v.  Shelley,  229  U.  S.  239;  S  33:  635;  L  57: 1167. 

"Ohio  Tax  Oases,  232  U.  S.  576;  S  34:  372;  L  58:  737. 

'"Patton  V.  Brady,  cited  above. 
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§  375.  Potential  Voluntary  and  Optional  Subjection  to 
Assessment. 

It  may  be  provided,  in  respect  of  public  improvements, 
of  certain  classes,  that  use  thereof,  by  private  individuals, 
may  be  optional  with  them ;  but  that,  upon  availing  them- 
selves of  the  privilege,  they  shall  automatically  become  sub- 
ject to  a  "special"  tax  incidental  to  the  improvement/^ 

§  376.    Conditions  of  Taxing  Power,  as  Jurisdictional. 

In  so  far  as  Jurisdictional  conditions,  of  any  character, 
underlie  taxing  power,  a  tax  may  be  challenged  collaterally 
upon  the  ground  of  no  jurisdiction :  as,  where  power  to  lay 
a  special  assessment  was  conditioned  upon  petition  (for  a 
public  improvement)  by  a  certain  class  and  a  certain  rela- 
tive number  of  property-owners.^* 

The  principle  is,  of  course,  most  frequently  invoked  and 
applied  where  a  State  or  a  Federal  State  undertakes  to  ex- 
ercise extra-areal  powers.  ^^ 

It  is  not  infrequently  invoked  in  support  of  a  contention 
that  the  object  for  which  a  tax  is  laid  is  (upon  Federal  Con- 
stitutional grounds,  or  upon  other  grounds)  not  within  the 
scope  of  power  of  the  taxing  authority  in  question.^* 

§  377.    Tax  Exemption. 

The  Federal  Constitutional  requirements  of  "uniform" 
taxation,^'  and  Equality  in  taxation,^"  do  not  operate  to  for- 
bid tax  Exemptions,  Federal  or  State,  based  upon  reason- 
able Public  Policy." 

"Carson  v.  Brockton  Sewerage  Comm.,  182  U.  S.  398;  S  21:  860; 
L  45 :  1151  (a  case  of  a  street  main  sewer,  established  under  State 
law). 

"Ogden  City  v.  Armstrong,  168  U.  S.  224;   S  18:  98;   L  42:  444. 

''See  Situs  for  Taxation,  and  cases  cited. 

'*Loan  Ass'n  v.  Topeka,  20  Wall.  655;  L  22:455;  tax  eases  cited 
§§    328-335;  46Y-484. 

"§359.    "§§497-499. 

^'Ubi  supra,  and  cases  there  cited. 

There  appears  to  be,  in  the  Federal  view,  a  presumption  that  Legis- 
lative tax  exemption,  expressed  in  general  terms,  is  not  intended  to 
apply  to  special  taxation,  (Illinois  Centr.  E.  E.  v.  Decatur,  147  U.  S. 
190;  S  13:293;  L  37:132),  taxation  of  such  character  being  pre- 
sumptively representative  of  corresponding  increased  value  of  prop- 
erty in  question. 
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§  378.   Failure  to  Make  Return. 

Where  persons  taxable  in  respect  of  certain  property,  are 
required  by  law  to  make  return  thereof,  for  taxation,  fail- 
ure to  make  a  return  estops  such  persons  from  objection  to 
subsequent  taxation,  and  to  retroactive  provision  of  tax 
remedy  in  respect  thereof/' 

§  379.   Liability  to  Taxation  as  Running  with  the  Land. 

Where,  as  of  a  particular  period,  land  is  subject  to  a  cer- 
tain form  or  degree  of  taxation,  change  of  title,  pending  a 
period  of  potential  actual  taxation,  is  iUimaterial,  but  the 
purchaser  takes  subject  to  such  taxation." 

§  380.  Presumption  of  Absence  of  Intent  of  Indirect 
Operation  of  Tax  Legislation. 

Congressional  Tax  Legislation  has,  presumptively,  no 
intent  of  indirect  operation :  as,  of  forbidding  the  shifting 
of  the  burden.'" 

So,  an  Act  of  Congress  taxing  the  occupation  of  selling 
alcoholic  liquors  does  not,  merely  thereby,  exempt  a  per- 
son taxed  from  operation  of  State  law  dealing  with  such 
occupation.'^ 

Such  Congressional  legislation  may,  however,  without 
any  specific  intent  thereto,  of  Congress,  have  an  indirect 
operation.'^ 

§  381.  Estoppel  of  One  Taxed,  to  Set  up  Illegality  on 
His  Own  Part,  in  Defence  against  the  Tax. 

In  accordance  with  a  general  principle  of  the  law  of 
Estoppel,  one  who  has  conducted  an  activity  within  a  tax- 

'*Thus,  ■Wfhere  shares  of  capital  stock  of  a  corporation  are  re- 
quired by  the  State  law  to  be,  but  are  not,  returned  for  taxation,  a 
purchaser  takes  them  subject  to  an  inchoate  lien  capable  of  perfection 
by  subsequent  assessment  under  retroactive  legislation.  Citizens 
Bank  v.  Kentucky,  21Y  TJ.  S.  443;  S  30:  532;  L  54:  832. 

"Willoughby  V.  Chicago,  235  IT.  S.  45;   S  35:  23;  L  59: 123. 

*''As,  by  an  express  company's  requirement  that  shippers  furnish, 
or  pay  for,  a  revenue  stamp  required  of  the  express  company.  Amer- 
ican Ex.  Co.  V.  Michigan,  177  U.  S.  404;  S  20:  695;  L  44:  823. 

siMcGuire  v.  Commonwealth,  3  Wall.  387;  L  18:  226;  License  Tax 
Cases,  5  Wall.  462;  L  18:497;  Pervear  v.  Commonwealth,  5  Wall. 
475;  L  18:  608. 

s^Wabash  E.  R.  v.  Pearce,  192  U.  S.  179;  S  24:  231;  L  48:  397  (in- 
direct or  secondary  operation  of  Federal  Import  tax  legislation,  in 
vesting  a  carrier's  lien  in  a  carrier  paying  the  tax  at  the  point  of  in- 
ception of  transit  by  him). 
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able  class  of  activities,  cannot  defeat  taxation  by  setting 
up  unlawfulness,  on  his  part,  in  such  action.'* 

§  382.   Determinative  Elements  of  Fact. 

In  general,  any  element  of  fact,  which  is  reasonably 
germane  to  the  matter  of  taxation,  may  be  considered,  in 
laying  taxes.  Thus,  character  of  recent  past  use  of  prop- 
erty may  be  a  basis  of  classification  of  it,  for  taxation.'* 

''License  Tax  Cases,  (cited  above)  at  p.  468;  Salt  Lake  City  v. 
HoUister,  118  U.  S.  256;   S  6: 1055;  L  30: 1Y6. 

8«Billing8  V.  United  States,  232  TJ.  S.  261;  S  34:421;  L  58:596 
(recent  past  use  of  a  vessel  as  a  yacht) . 
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CHAPTEE  LXIII. 

Eminent  Domain  :  Substantive  Law  and  Legislative  ok 
Executive  Proceduee/ 

§  383.   The  Common  Law  Conception, 

In  the  Common  Law  view,  the  right  of  the  public  to  take 
specific  private  property  for  public  purposes — with  com- 
pensation— is  matter  not  of  mere  Governmental  Procedure 
right,  but  is  primarily  matter  of  public  title,  with  the  Pub- 
lic Procedure  right  a  mere  incident  of  the  public  title. 
That  is  to  say,  one  element  of  definition  of  private  property- 
title  is:  dominant  title  in  the  public,  to  certain  intents, 
under  the  designation  of  Eminent  Domain.^ 

The  Common  Law  requirement  of  compensation  is  a 
mere  qualificatory  feature  of  definition  of  the  public  title.' 

§  384.   Federal  Organic  Texts. 

1.  Organic  Text  Dealing  With  Federal,  Action. — In 
respect  of  Federal  action  in  this  field,  the  Constitution, 
after  providing  in  general  terms  (Fifth  Amendment)  that 
no  person  shall  "be  deprived  of  *  *  *  property,  without 
due  process  of  law",  makes  the  specific  provision  that  pri- 
vate property  shall  not  "be  taken  for  public  use  without 
just  compensation". 

This  latter  clause  is  inserted  merely  ex  industria,  and 
adds  nothing  in  legal  effect  to  the  preceding  general  provi- 
sion :  as  appears  from  the  legal  operation  of  a  correspond- 
ing Due  Process  clause,  in  the  Fourteenth  Amendment, 
without  specific  compensation  text.* 

2.  Federal  Organic  Text  Dealing  With  State  Action. 
— The  Fourteenth  Amendment  provides  that  no  State 
shall  "deprive  any  person  of  *  *  *  property,  without  due 

^As  to  Judicial  Procedure  (for  compensation,  or  "damages,")  see 
§  517. 

'"Domain" :  the  "dominium"  (title)  of  the  Eoman  law. 

"Eminent":    "eminens"  (superior,  controlling). 

'United  States  v.  Jones,  109  TJ.  S.  513,  518;  S  3:  346;  L  27: 1015; 
Traction  Co.  v.  Mining  Co.,  196  U.  S.  239,  252;  S  25:251;  L  49: 
462. 

^90 
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process  of  law;  nor  deny  to  any  person  *   *  *  the  equal 
protection  of  the  laws". 

This  provision  covers  the  field  of  taking  by    (State) 
right  of  Eminent  Domain.* 

§  385.   In  General,  the  Field  a  Legislative  One. 

Exercise  of  the  right  of  Eminent  Domain  is,  in  general, 
(in  Federal  and  in  State  action)  action  of  Legislative 
character,  and  (at  the  option  of  the  Legislative  authority) 
exclusively  of  that  character, — subject  only  to  such  Fed- 
eral Judicial  revisory  control  ( over  Federal  and  over  State 
action)  as  is  required  for  the  enforcement  of  broad  general 
rights  (as  that  of  Due  Process,  generally ;  Property,  or  the 
like).' 

§  386.   Potential  Delegation  of  Legislative  Power. 

1.  In  Federal  Takings. — The  Federal  Legislative  power 
in  the  field  of  Eminent  Domain  may  be  delegated,  in  par- 
ticular instances,  or  in  particular  classes  of  cases.' 

2.  In  State  Takings. — ^A  fortiori,  (in  view  of  Federal 
indifference  to  particulars  of  State  governmental  machin- 
ery),' there  may  be  a  corresponding  delegation  (consist- 
ent with  Federal  law)  in  the  field  of  State  action.' 

§  387.   Forms  of  Procedure,  Federal  or  State. 

The  Federal  Organic  law  prescribes  no  form  of  Pro- 
cedure, Federal  or  State,  in  the  field  in  question,  but  sim- 
ply requires  that  there  shall  be  some  Procedure  within  the 
definition  of  Due  Process  of  law  within  the  contemplation 

^§  425.    Cases  cited  below. 

"Cases  generally,  cited  in  this  Chapter. 

As  to  the  field  of  Judicial  Procedure  incident  to  Eminent  Domain, 
see  §§  517  ;  Y22. 

'Kohl  V.  United  States,  91  U.  S.  36Y;  L  23:449;  Chappell  v. 
United  States,  160  U.  S.  499;  S  16:397;  L  40:510  (cases  of  Con- 
gressional delegation  to  Federal  Executive  ofScials,  of  power  of  select- 
ing and  taking). 

'See  Eepublican  Form  of  Government  (§  153). 

sAs  in  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9;   S  5:  441;   L  28: 
889;  Clarkv.  Nash,  198  U.  S.  361;  S  25:676;  L  49: 1085;  Strickley 
V.  Highland  Boy  Mining  Co.,  200  U.  S.  527;    S  26:301;   L  50:581 
Hairston  v.  Danville  etc.  Ey.,  208  U.  S.  598 ;   S  28 :  331 ;   L  52 :  637 
Union  Lime  Co.  v.  Chicago  &  Northw.  Ky.,  233  U.  S.  211;  S  34: 522 
L  58: 924. 
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of  the  Fifth  and  the  Fourteenth  Amendments,   respec- 
tively." 

§  388,    Forms  of  Property. 

1.  Property  Res. — From  the  standpoint  of,  and  for  the 
purposes  of  Eminent  Domain,  there  is  no  distinction  be- 
tween different  forms  or  types,  as  such,  of  property  res,  as 
being,  for  example,  corporeal  or  incorporeal;  natural,  or 
artificial  creatures  of  law.  Federal  or  State ;  or  otherwise 
differentiated." 

2.  Title: — (a)  Taking  of  an  Existing  Title. — ^What 
has  been  said  above  as  to  property  res  is  applicable  to  all 
forms  of  existing  title  to  or  in  a  property  res.  Thus,  a 
taking  may  be  of  the  whole  fee  in  a  particular  parcel  of 
land ;  or  of  a  private  easement  of  way ;"  of  the  franchise- 
right  of  a  street-railway,  or  a  gas  company,  in  a  public 
street ;'^^  of  a  water  company's  franchise-rights;"  or  of 
toll-bridge  franchise-rights.^' 

"See  Fallbrook  Irrigation  Dist.  v.  Bradley,  164  U.  S.  112;  S  17: 
56;  L  41:369;  Chicago,  B.  &  Q.  E.  R.  v.  Chicago,  166  TJ.  S.  226; 
S  17:581;  L  41:979;  Backus  v.  Fort  Street  Union  Depot  Co.,  169 
U.  S.  557;   8  18:445;  L  42:  853. 

Due  Process  involves  Equality  before  the  law  (Equal  Protection  of 
the  laws)  in  both  Amendments, — textually  in  the  Fourteenth,  and  in 
legal  effect  (see  Equal  Protection)  in  the  Fifth  Amendment  (§§  426, 
427). 

"West  Eiver  Bridge  v.  Dix,  6  How.  507;  L  12 :  535;  (State  taking 
under  State  Law,  of  a  State  toll-bridge  franchise) ;  United  States  v. 
Gettysburg  Elec.  Ey.,  160  U.  S.  668;  S  16:  427;  L  40:  576;  (Federal 
taking  of  a  State-granted  street  railway  franchise) ;  Long  Island 
Water  Co.  v.  Brooklyn,  166  U.  S.  685;  S  17:718;  L  41:1165;  (tak- 
ing, under  State  law,  of  a  State  water-company's  franchise  and  con- 
tract right)  ;  Offield  v.  New  York,  N.  H.  &  H.  E.  E.,  203  U.  S.  372; 
S  27 :  72 ;  L  51 :  231 ;  (taking,  under  State  law,  of  a  minority  of 
shares  of  the  capital  stock  of  a  corporation  of  the  State) ;  Crozier  v. 
Krupp,  224  U.  S.  290;  S  32:488;  L  56:771;  (Federal  taking  of  a 
Federally-created  Patent  right). 

United  States  v.  Buffalo-Pitts  Co.,  234  U.  S.  228;  S  34:  840;  L  58: 
1290;   (corporeal  chattels). 

"Harris  v.  Elliott,  10  Pet.  25;  L  9:333;  United  States  v.  Welch, 
217  U.  S.  333;  S  30:  527;  L  54:  787. 

^'New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650;  S 
6:252;  L  29:516;  United  States  v.  Gettysburg  Elec.  Ey.,  cited 
above. 

i*Long  Island  Water  Co.  v.  Brooklyn,  cited  above. 

I'West  Eiver  Bridge  Co.  v.  Dix,  cited  above. 
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3.  Title  : — (b)  Title  Newly  Created  by  the  Taking. — 
The  title  acquired  by  the  public,  in  and  by  the  taking, 
may  be  a  new  title,  created  by  the  taking,  and  not  previous- 
ly existing  as  a  distinct  and  specific  title  in  any  person. 
Thus,  a  taking  may  consist  of  the  creation,  in  favor  of  the 
public,  (or  of  private  persons  in  the  public  interest),  of  an 
easement  not  previously  existing :  as,  an  easement  of  way, 
(in  the  familiar  situation  of  public  taking  only  of  an  ease- 
ment in  the  laying  out  of  a  new  street)  ;  or  of  flowage.^* 

§  389.    The  Question  of  Private  Title. 

If,  in  the  course  of  a  taking  under  Eminent  Domain, 
there  arises  a  question  of  title  in  one  or  in  another  person, 
that  question  is  one  of  Property  law,  and  not  of  Eminent 
Domain  law ;  and  as  a  question  of  Property  law  it  is  a  ques- 
tion of  Judicial,  not  of  Legislative,  cognizance." 

§  390.   The  Question  of  Value. 

The  question  of  value  enters  into  the  Legislative  and 
Executive  aspects  (now  under  consideration)  of  Eminent 
Domain  from  the  standpoint  (if  from  no  other)  of  exercise 
of  sound  discretion  as  to  taking  particular  property.  Its 
primary  importance,  however,  is  in  the  Judicial  aspect 
(that  of  ascertainment  of  proper  compensation).  From 
either  point  of  view,  it  is  a  question  of  Substantive  Law. 

Value  is  determinable  by  general  Common  Law  prin- 
ciples of  that  subject.^' 

"Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166;  L  20:55Y;  Chappell 
V.  TJnited  States,  160  U.  S.  499;  S  16:397;  L  40:510;  United 
States  V.  Lynah,  188  U.  S.  445 ;  S  23 :  349 ;  L  47 :  539. 

See  Peabody  v.  United  States,  231  U.  S.  530,  538;  S  34:159;  L 
58 :  351 ;  (a  question  of  easement  of  artilleiy-practice  over  a  parcel  of 
land). 

^^As  to  dealing  with  such  a  question  arising  in  the  course  of  Judi- 
cial Compensation  ("damages")  ascertainment,  see  Collateral  Issues 
(§  575). 

If  such  a  question  is  in  litigation  in  an  independent  suit,  the  com- 
pensation proceeding  might  have  to  await  (or  to  render  judgment 
subject  to)  such  independent  suit,  according  to  the  Procedure  law  of 
a  forum  (or  of  forums)  in  question.    See  Priority  (§§  621-626). 

i«Boom  Co.  V.  Patterson,  98  U.  S.  403;  L  25:206;  Monongahela 
Nav.  Co.  V.  United  States,  148  U.  S.  312;  S  18:622;  L  37:463; 
Sharpv.  United  States,  191  U.  S.  341;  8  24:114;  L  48: 211;  United 
States  V.  Welch,  217  U.  S.  333;  S  30:  527;  L  54:  787. 
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In  particular,  value  created  by  the  taking,  is  not  to  be 
considered;^''  and  mere  inherent  collective  capacity  of  a 
great  number  of  separate  estates  for  a  certain  form  of  mere 
possible  public  use,  is  not  an  element  of  value  of  the  par- 
cels, severally,  in  case  of  a  taking  for  such  use.^" 

The  value  of  the  property  or  interest  taken  may,  of 
course,  in  a  particular  instance,  be  merely  nominal,  and, 
in  such  case,  nominal  compensation  (damages)  is  sulfi- 
cient.^^ 

§  391.  Unity,  or  Separateness,  in  Respect  of  Different 
Parcels  of  Land  of  One  Owner. 

The  question  whether  a  given  parcel  of  land  taken  is  or  is 
not  a  part  of  a  larger  tract  of  the  same  owner,  is  a  question 
of  fact,  or  of  law,  or  of  mixed  law  and  fact.^^ 

Upon  the  question  of  solidarity,  or  the  reverse,  to  this 
intent,  of  a  general  property-res,  the  range  of  inquiry'  is  a 
broad  one.^^ 

This  question  is  intimately  related  to,  (and  stands  upon 
much  the  same  footing  as),  questions  of  title,  and  of  value; 
and  what  has  been  said  in  other  sections  as  to  those  mat- 
ters would  seem  to  be  pertinent  to  this  matter. 

§  392.   Informal  Taking:— Damage,  as  Taking. 

Taking  (of  property  res,  or  of  property  title)  is  com- 
monly made  by  formal  action.    It  is,  however,  sometimes 

"Kerr  v.  Soutli  Park  Oomm'rs,  IIY  U.  S.  3Y9;  S  6:801;  L  29: 
924:  (sales  anticipatory  of  increase  of  value  from  the  taking,  not 
evidence) . 

2»McGovern  v.  New  York.  229  U.  S.  363;  S  33:  876;  L  57:1228; 
New  York  v.  Sage,  239  U.  S.  57;  S  36:25;  L  60:143:  taking  by 
the  City  of  New  York,  of  a  great  area,  composed  of  a  great  number 
of  separate  parcels,  in  the  OatskiU.  Mountains,  for  a  dam  and  reser- 
voir;  only  original  separate  values  allowed  for. 

21  Appleby  v.  Buffalo,  221  IT.  S.  524;  S  31:  699;  L  55:  838  (bed  of 
a  navigable  river) ;  Provo  Bench  Canal  Co.  v.  Tanner,  239  U.  S.  323; 
S  36:101;  L  60:  307. 

^^Sharp  V.  United  States,  191  U.  S.  341;  S  24:114;  L  48:211 
(holding  a  certain  farm,  taken,  to  be  distinct  from  two  adjoining 
farms  of  the  same  owner,  and  not  part  of  a  single  parcel  composed  of 
the  three  farms). 

^'Including,  e.  g.,  the  question  of  a  single  period,  or  different 
periods,  of  acquisition;  single  plant,  or  different  plants,  of  farm 
buildings;   and  the  like;   as  in  Sharp  v.  United  States,  cited  above. 
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made  in  a  more  or  less  informal  manner,  or  by  implication.^* 

Mere  damage  to  property,  by  lawful  public  action,  is  not 
necessarily,  in  and  of  itself,  an  (implied)  taking." 

This  principle  has  its  most  familiar  application  in  the 
doctrine  that  where  property  is  taken,  injury  to  a  distinct 
piece  of  property,  no  part  of  which  has  been  directly  taken, 
is  not  a  taking  of  such  distinct  piece  of  property.^" 

Where,  however,  a  specific  portion  ( or  an  easement  over 
a  specific  portion)  of  a  distinct  piece  of  property  is  taken, 
and  the  taking  (or  use,  thereunder),  involves  damage  to  the 
remainder  of  such  distinct  piece,  then,  and  in  such  case, 
title  in  such  remainder  is  viewed  as  having  been  taken,  to 
the  extent  of  the  damage.^' 

Damage,  however,  resiilting  from  lawful  public  action, 
not  in  and  of  itself  of  Eminent  Domain  character,  may  be 

2*United  States  v.  Eussell,  13  Wall.  623;  L  20:  474;  United  States 
V.  Great  Falls  Mfg.  Co.,  112  U.  S.  645 ;  S  5 :  306 ;  L  28 :  846 ;  Monon- 
gahela  Nav.  Co.  v.  United  States,  148  U.  S.  312;  S  13:  622;  L  37 
463;  United  States  v.  Lynah,  188  U.  S.  445;  S  23:349;  L  47:  539 
United  States  v.  Buffalo  Pitts  Co.,  234  U.  S.  228;  S  34:840;  L  58 
1290.  See  also  United  States  v.  Grizzard,  219  U.  S.  180;  S  31: 162 
L  55: 165;  Crozier  v.  Krupp,  224  U.  S.  290;   S  32:  488;  L  56:  771. 

^°Thus,  where  the  right-of-way  easement  of  a  certain  railroad  cor- 
poration, within  a  city,  was  subject  to  the  right  of  the  city  to  lay  out 
a  street  across  the  railroad,  without  compensation  to  the  corporation 
for  laying  out  as  such,  the  fact  that  the  existence  of  the  new  street 
would,  in  a  particular  instance,  involve  large  expense  to  the  railroad 
corporation  for  flagmen,  or  the  like,  did  not  constitute  a  taking  of  any 
part  of  the  railroad  easement  of  way  (and  thereby  no  compensation 
was  required).  Chicago,  B.  &  Q.  E.  E.  v.  Chicago,  166  U.  S.  226; 
S  17:  581;  L  41:  979  (a  case  of  a  blanket  Eminent  Domain  proceed- 
ing involving  various  estates.  The  railroad  corporation  was  made  a 
party,  with  other  landowners ;  so  that  if  the  damage  was  a  taking,  the 
proceeding  in  question  included  it  as  a  taking). 

So,  in  effect,  Hughes  v.  United  States,  230  U.  S.  24;  S  33: 1019; 
L  57: 1374. 

2«Sharp  V.  United  States,  191  U.  S.  341;  S  24:114;  L  48:211. 
(In  Chicago  v.  Taylor,  125  U.  S.  161;  S  8:  820;  L  31:  638,  the  State 
Constitution  in  terms  provided  for  compensation  for  property  taken 
"or  damaged")- 

^'Thus,  where  the  United  States,  in  the  improvement  of  a  river, 
elected  to  proceed  under  its  right  of  Eminent  Domain,  and  perma- 
nently flooded  a  specific  portion  of  a  farm,  and  by  so  doing  cut  off 
the  remainder  of  the  farm  from  access  to  a  highway,  the  deprivation 
of  such  access  was  held  to  be  a  taking,  pro  tanto,  of  such  remainder 
of  the  farm.    United  States  v.  Grizzard,  cited  above. 
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such,  in  degree,  as  to  amount  in  law  to  a  taking  by  right 
of  Eminent  Domain.  Thus,  when  the  United  States  exer- 
cises its  Commerce  power  of  improvement  of  a  navigable 
stream,  within  a  State,  consequent  injury  to  riparian  lands 
may,  on  the  one  hand,  be  of  such  moderate  degree  as  to  be 
a  mere  incident,  and  thereby  damnum  absque  injuria,  or, 
on  the  other  hand,  it  may  be  of  such  high  degree  as  to  con- 
stitute a  taking,  pro  tanto,  of  the  general  title  to,  or  of  a 
public  easement  over,  a  property  affected.^' 

There  may  be  an  intermediate  degree  of  injury  resulting 
from  such  lawful  action,  such  as  not  to  amount,  in  law, 
to  a  taking,  but  to  raise  (as  matter  of  Interpretation) 
a  presumption  of  intent,  on  the  part  of  the  public,  to  waive 
its  strict  rights,  and  to  act  by  way  of  taking.^^ 

In  the  field  now  in  question,  the  general  principles  of 
Agency  are  applicable :  as,  in  respect  of  action  of  a  public 
official,  as  being  within,  or  without,  the  general  scope  of 
his  agency.^" 

§  393.   Effect  upon  Neighboring  Estates  not  Taken. 

If  a  specific  parcel  of  land  is  to  be  taken,  and  the  pro- 
posed use  of  it  requires,  for  completeness,  easements,  or 
other  rights  (not  previously  existing)  in,  over,  or  in  re- 
spect of,  a  neighboring  parcel,  such  easement  or  other  right 
may  be  taken,  by  way  of  Incident  to  the  taking  of  the  prin- 
cipal parcel.  If,  however,  no  such  easement  or  right  be 
taken,  the  parcel  actually  taken  stands  in  the  same  relation 
to  adjoining  estates  as  before  the  taking :  as,  for  example, 
in  respect  of  duty  not  to  send  noxious  fumes  upon  such 
other  parcels,  and  in  respect  of  liability  in  damages  for  so 
doing;  and  the  fact  that  such  injuries  are  a  natural  inci- 
dent of  the  use  for  which  the  taking  was  made  is  of  no 
pertinency." 

The  question  of  what  the  relation  of  the  two  estates  was, 
and  the  resulting  questions  of  duty  and  liability  in  dam- 
ages, is  a  matter  not  (a)  of  law  of  Eminent  Domain,  but 

^^As  in  the  situation  (of  flooding  of  lands)  presented  in  United 
States  V.  Lynah,  cited  above. 

^'See  cases  cited  above. 

^"Hughes  v.  United  States,  cited  above:  (action  outside  scope  of 
official  authority  and  duty). 

^^Cases  cited  immediately  below. 
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(b)  of  local  land-title  law,  and  of  local  law  of  duty  and 
of  tort.'' 

§  394.  The  Feature  of  (by  Election)  Implied  Contract. 

As  matter  of  non-Organic  Federal  law,  dealing  with 
Federal  takings,  an  individual  whose  property  has  been 
taken,  may  waive  his  right  to  Eminent  Domain  procedure, 
as  such,  and  may  (in  the  Court  of  Claims)  set  up  an  im- 
plied contract  on  the  part  of  the  United  States  to  pay  him 
the  value  of  the  property  taken.^' 

§  395.  Public  Waiver  of  Right,  as  a  Feature  of  Taking 
by  Eminent  Domain. 

The  public,  while  having,  upon  some  ground,  in  a  given 
instance,  the  right  to  take,  without  compensation,  may 
waive  its  such  right,  and  elect  to  proceed  under  its  Emi- 
nent Domain  right  alone.  In  such  situation,  the  principles 
of  Eitiinent  Domain  apply.^* 

§  396.  The  Question  of  Assessment  for  the  Amount  of 
Compensation. 

The  fund  required  for  compensation  to  a  person  from 
whom  title  to  or  in  property  res  has  been  taken,  may  be 
provided  either  by  general  taxation,  or  by  "special"  taxa- 
tion ;  or  the  burden  may  rest  with  private  persons  primar- 

^^Thus,  by  the  law  of  Pennsylvania,  a  street  railroad  corporation, 
operating  its  railroad  at  a  certain  point,  upon  land  held  by  it  under 
Eminent  Domain,  adjoining,  but  not  within  the  locus  of,  a  certain  city 
street,  was  not  liable  in  damages  to  an  abutter  on  the  opposite  side 
of  the  street,  for  noise,  cinders  and  the  like;  Merchant  v.  Pennsyl- 
vania E.  E.,  153  U.  S.  380;  S  14:894;  L  38:751:  (Error  to  State 
Court;  the  question  held  one  of  local  law);  while  in  the  District  of 
Colmnbia  the  local  law  embodied,  under  circumstances  not  generically 
different,  duty  and  liability  in  damages.  Eichards  v.  Washington 
Terminal  Co.,  233  U.  S.  546;   S  34:654;  L  58:1088. 

In  Sharp  v.  United  States,  191  U.  S.  341;  S  24:114;  L  48:211, 
the  evidence  offered,  of  probable  artillery-practice  use  of  the  land 
actually  taken,  was  of  mere  conjectural  character.  The  land  was 
taken  for  an  extension  of  an  already  existing  Government  holding. 

"United  States  v.  Great  Falls  Mfg.  Co.,  112  U.  S.  645;  S  5:  306; 
L  28:  846;  United  States  v.  Lynah,  188  U.  S.  445;  S  23:  349;  L  47: 
539. 

=*Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  312;  S  13:  622; 
L  37 :  463 :  (a  certain  Act  of  Congress  held  to  intend  a  taking  under 
right  of  Eminent  Domain,  and  not  a  destruction,  as  matter  of  Fed- 
eral right,  of  a  dam  in  a  navigable  stream). 
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ily  benefited:  (as,  a  railroad  corporation,  empowered  to 
condemn  a  right  of  way).  In  so  far  as  it  is  provided  for 
by  taxation,  general  or  special,  the  procedure  of  raising  the 
fund  is  matter  not  of  Eminent  Domain,  but  of  Taxation ; 
and  it  is,  therefore,  considered  under  that  head.^° 

§  397.    Assurance  of  Compensation. 

It  is  not  essential  that  compensation  be  contemporaneous 
with  the  legal  taking.  It  is  sufficient  that  individuals  in 
question  be  substantially  assured  of  ultimate  payment  with- 
in a  reasonable  time.  Particulars  of  such  assurance  are 
within  the  Legislative  field,  subject  only  to  the  qualification 
that  they  be  reasonable.  If  they  are  not  reasonable  they 
are  inconsistent  with  Due  Process. 

It  is  sufficient  if  the  United  States  is  made  responsible  f 
or  a  State  in  question  ;^^  or  a  municipal  corporation  of 
ample  available  resources  f^  or  that  upon  refusal  of  a  ten- 
der, the  money  be  allowed  to  be  deposited  in  a  bank,  under 
the  supervision  of  a  Court  f^  or  that  provision  be  made  for 
payment  into  Court,  by  a  railroad  corporation,  of  a  sum 
double  the  amount  of  an  initial  provisional  award  made  by 
publicly  appointed  referees,  with  provision  for  lapse  of  the 
taking,  and  for  liability  of  the  railroad  in  trespass,  in  case 
of  failure  of  ultimate  payment.*" 

§  398.  Right  of  Compensation,  as  Equal  Protection  of 
the  Laws. 

While  the  underlying  public  title,  characterized  as  the 
right  of  Eminent  Domain,  thus  underlies  (and  limits,  pro 
tanto)  all  private  title,  it  is  itself  underlain,  defined  and 
qualified  at  the  Common  Law  by  a  still  broader  Common 

2»§  372. 

To  the  effect  that  the  owner  of  land,  not  taken,  but  assessable  for 
the  improvement,  is  not  entitled  to  notice  of  the  taking,  see  §  567. 

s'Crozier  v.  Krupp,  224  TJ.  S.  290;   S  32:  488;  L  56:  771. 

"Adirondack  Ry.  v.  New  York,  176  U.  S.  335;  S  20:460;  L  44: 
492. 

^^Sweet  v.  Eechel,  159  U.  S.  380;  S  16 :  43;  L  40: 188;  Williams  v. 
Parker,  188  U.  S.  491;  S  23:  440;  L  47:  559. 

"'^Backus  V.  Fort  Street  Union  Depot  Co.,  169  U.  S.  557;  S  18: 
445;   L  42:853. 

"Cherokee  Nation  v.  Kansas  Ey.,  135  U.  S.  641;  S  10:  965;  L  34: 
295. 
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Law  doctrine,  namely,  that  of  Equal  Protection  of  the 
Laws.*^ 

This  latter  doctrine  involves,  in  the  field  of  right  of  Emi- 
nent Domain,  the  requirement:  that  if,  and  in  so  far  as, 
exercise  of  that  public  right  imposes  iipon  a  private  indi- 
dividual  a  peculiar  burden,  which  in  justice  should  not  be 
borne,  by  him  alone,  that  burden  shall  be  removed,  or  lim- 
ited (as  between  individuals,  or  as  to  other  private  prop- 
erty res),  by  compensation  raised  by  taxation  from  the 
proper  class  of  private  individuals  or  of  private  property 
res, — such  class  (in  a  particular  instance)  including,  or 
not  including,  (according  to  the  circumstances),  the  whole 
public  for  whose  benefit  the  public  right  is  enforced. 

In  a  given  instance,  the  private  person  as  against  whom 
the  public  right  is  enforced,  may  himself  be  (personally, 
or  through  other  property  of  his)  a  member  of  such  class, 
and  may  thereby  be  required  to  contribute  to  his  own  com- 
pensation; with  the  net  result  of  a  requirement  (for 
Equality)  of  only  partial  net  compensation  to  him.  In- 
deed, such  person  (individually,  or  through  property  of 
his)  might  perfectly  well  happen  to  constitute,  solely,  and 
by  himself,  the  whole  class  required  to  contribute  to  the 
burden. 

In  fact,  in  such  a  situation,  the  betterment-assessment 
(there  being  no  limit  to  the  Legislative  discretion  in  re- 
spect of  amount)  might  be  equal  to  the  whole  amount  of 
the  required  gross  compensation. 

§  399.  The  Question  of  Public  Requirement  and  Use. 

Upon  the  question  whether,  upon  a  particular  taking, 
Federal  or  State,  the  proposed  use  represents  a  proper  pub- 
lic requirement,  there  is  a  broad  (Federal  or  State)  Legis- 
lative discretion ;  although,  in  the  last  resort,  the  matter  is 
of  exclusive  Federal  Judicial  Jurisdiction,  whether  the  tak- 
ing be  Federal  or  State.*'^ 

"See  §§  497-499. 

^^Shoemaker  v.  United  States,  147  U.  S.  282;  S  13:  361;  L  37: 170 
(parks  in  the  District  of  Columbia) ;  United  States  v.  Gettysburg 
Elec.  Ey.,  160  U.  S.  668;  S  16:427;  L  40:576  (valid  Congressional 
taking  for  the  Gettysburg  National  Park) ;  Fallbrook  Irrig'n  Dist.  v. 
Bradley,  164  U.  S.  112;  S  12:  56;  L  41:  369  (State  taking,  for  irri- 
gation purposes) ;  O'Neill  v.  Learner,  239  U.  S.  244;  S  36 :  54;  L  60: 
249  (State  Drainage  project) ;  other  cases  cited  below. 
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It  is  not  essential  that  the  proposed  benefit  and  use  be 
directly  in  favor  of,  or  by,  the  public  in  its  organized 
capacity.  A  proposed  benefit  and  use,  immediately  to  or 
by  private  individuals,  natural  or  artificial,'  may,  in  an  in- 
direct operation,  be,  in  legal  contemplation,  a  benefit  to,  or 
use  by,  the  public.*^ 

§  400.   Private  Contribution. 

The  fact  of  contribution  to  the  cost  by  private  persons 
more  particularly,  and  primarily,  interested,  is  not  incon- 
sistent with  public  character  in  the  proposed  use.** 

§  401.   Equitable  Aspect. 

In  the  field  in  question,  Equitable  considerations  or 
Equitable  principles  are  applied  where  substantial  justice 
so  requires.  Thus,  where  a  municipal  corporation,  by  mis- 
take as  to  title,  built  a  school-house  upon  land  wrongly  sup- 
posed to  be  owned  by  the  corporation,  and,  thereafter,  upon 
learning  of  the  mistake,  took  the  true  owner's  title  by  Emi- 
nent Domain,  the  latter  was  not  entitled  to  compensation 
for  the  value  of  the  school-house.*^ 

So,  when  a  corporation  made  improvements  upon  land, 
as  mortgagor,  and  thereafter  took  the  mortgagee's  title 
under  Eminent  Domain.*" 

§  402.  Analogy  between  Eminent  Domain  and  Tax- 
ation. 

From  what  has  been  said  above,  it  follows  that  there  is 
a  close  analogy  between   (a)   Eminent  Domain  and  (b) 

"Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9;  S  5:441;  L  28:880 
(mill-flowage)  ;  Clark  v.  Nash,  198  U.  S.  361;  S  25:  676;  L  49: 1085; 
(private  irrigation  flowage) ;  Strickley  v.  Highland  Boy  Mining  Co., 
200  TJ.  S.  527 ;  S  26 :  301 ;  L  50 :  581 ;  (bucket-line  easement  of  way 
in  favor  of  one  mining-tract  over  another  tract) ;  Hairston  v.  Dan- 
ville etc.  Ey.,  208  U.  S.  598;  S  28:  331;  L  52:  637;  Union  Lime  Co. 
V.  Chicago  &  Northw.  Ey.,  233  U.  S.  211;  S  34:  522;  L  58:  924;  (spur 
tracks,  primarily  for  reaching  the  premises  of  a  particular  shipper  of 
freight) ;  Mt.  Vernon  Cotton  Co.  v.  Alabama  Power  Co.,  240  U.  S. 
30;  S  36:234;  L  60:507:  (taking  through  Water  Company  for 
public  use). 

"Shepard  v.  Barron,  194  U.  S.  553;  S  24:  737;  L  48: 1115;  Hair- 
ston V.  Danville  Ey.,  cited  above;  Union  Lime  Co.  v.  Chicago  & 
Northw.  Ey.,  cited  above. 

"Searl  v.  School  District,  133  U.  S.  553;   S  10:374;  L  33:740. 

"Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ey.,  228  U.  S.  596;  S 
33:605;  L  57:592. 
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Taxation.  In  each  case,  the  public  has,  and  exercises,  the 
right  of  taking  from  private  individuals  so  much  of  the 
property  held  by  them  as  the  public  needs/' 

The  only  fundamental  difference  is :  that  in  Taxation  the 
requirement  of  Equality  applies  itself  automatically ;  while 
in  taking  by  Eminent  Domain,  Taxation  needs  commonly 
to  be  invoked,  for  the  effectuating  of  Equality  (through 
compensation. )  ** 

*^The  generally  prevailing  modern  practice  of  requiring  and  ac- 
cepting a  money  equivalent,  being  a  mere  detail.  Thus,  tithes  were 
formerly  (and  are  still,  in  theory),  required,  and  taken,  in  kind. 

"See  §  398. 


CHAPTER  LXIV. 

Certain  Specific  Fields  of  Federal  Public  Policy:— 
Monopoly  and  Restraint  of  Trade;  Shipment  of  In- 
toxicating Liquors  ;  Contract.^ 

§  403,    Scope  of  the  Chapter. 

At  a  later  point  we  shall  consider  the  Federally  adopted 
Common  Law  doctrine  of  Public  Policy  from  the  stand- 
point of  its  Interpretative  or  definitory  operation  (expan- 
sive or  limitative)  upon  the  letter  of  the  Due  Process  texts, 
and  other  like  texts  of  the  Constitution.^ 

It  is  proposed,  in  the  present  Chapter,  to  consider  certain 
specific  fields  of  Federal  Policy. 

§  404.    Monopoly  and  Restraint  of  Trade. 

1.  At  the  Common  Lavp. — Beginning  at  an  extremely 
early  period  in  English  history,  there  had  been  developed, 
in  England,  and,  later,  in  this  country,  prior  to  the  Sher- 
man Act,  so-called,  a  highly  elaborated  system  of  Public 
Policy,  adverse  to  Monopoly  and  undue  Restraint  of  Trade. 
The  system  existed,  in  substantial  uniformity,  in  England ; 
in  our  States  and  Federal  States;  and  in  the  intra-State 
Federal  Jurisprudence,  in  so  far  as  the  Federal  Judiciary 
had  to  deal  with  the  matter.^ 

The  Common  Law  of  this  subject,  in  England,  and  in  our 
States  and  Federal  States,  in  general,  was  of  both  Civil 
and  Criminal  character.  In  the  general  Federal  field,  above 
referred  to,  the  feature  of  Criminal  Procedure  was  (owing 
to  absence  of  Congressional  action)  not  present.  At  this 
stage,  these  Common  Law  principles — like  the  Common 
Law  in  general — prevailed  in  Federal  area,  except  where, 
or  in  so  far  as,  modified  by  legislation  of  local  operation ; 
and  there  seems  to  be  no  reason  to  doubt  that  they  were 
operative,  (as  far  as  Federal  Judicial  power  extended  in 
the  absence  of  specific  action  of  Congress),  within  the  sev- 

^See  also  §§  409;   431;   and  under  specific  heads. 
2§§431-434. 

"Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64;  L  22:315.  See 
particularly,  pp.  66  et  seq. 
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eral  States,  to  the  extent  of  absence  of  State  competency.* 
2.  The  Sherman  Act.^ — Following  the  precedent  of  the 
Federal  Constitution,  and  universal  Congressional  prec- 
edent and  practice  in  dealing  with  Common  Law  fields 
(except  where  change  was  in  terms  specifically  made), 
Congress,  in  the  Sherman  Act,  took  the  Common  Law  of  the 
subject  as  it  found  it,  with  its  various  particularizations 
and  qualifications,"  and  simply  made  provision  for  Federal 
enforcement  of  those  principles:  (a)  within  State  area 
proper,  to  the  extent  of  the  Federal  Sovereignty  therein ; 
and  (b)  in  Federal  area,  generally/ 

Following  such  Constitutional  and  Congressional  prec- 
edent and  practice,  the  Act  employed  Common  Law  tech- 
nical terms  of  the  subject  ( "monopoly,"  "trade,"  "restraint 
of  trade")  respectively,  in  their  technical  Common  Law 
sense ;  as  also  the  Common  Law  technical  terms  "combina- 
tion" and  "conspiracy"-  Owing  to  the  employment  in  the 
Constitution  of  the  term  "commerce"  as  a  variant  ( with  a 
certain  possible  degree  of  expansion )  of  the  technical  Com- 
mon Law  term  "trade",  the  Sherman  Act  so  employs  the 
term  "commerce".* 

Owing  to  the  broad  scope,  in  this  field,  of  exercise  of 
Judicial  judgment  (closely  approaching  mere  Economic 
view) ,  Judicial  decision,  in  this  field  deals,  in  large  meas- 
ure, with  particulars  of  fact,  and  the  applicability  thereto 
of  well  settled  Common  Law  principles;  and  owing  to 
the  great  commercial  and  industrial  importance,  in  partic- 
ular instances,  of  transactions  within  or  closely  approach- 
ing the  field  in  question,  and  to  the  magnitude  of  sums  or 
values  involved,  there  has  been  strenuous  controversy  iipon, 

*E.  g.,  in  suprastate  Commerce.  See  Oregon  Steam  Nav.  Co.  v. 
Winsor,  cited  above. 

^What  is  said  here  and  in  the  following  section,  is  applicable, 
mutatis  mutandis,  to  later  Congressional  legislation  in  the  same  field. 

^Cincinnati  Packet  Co.  v.  Bay,  200  U.  S.  179;  S  26:  208;  L  50:  428 
(a  certain  agreement  for  withdrawal  from  business  for  a  period  of 
years,  held  not  within  the  Sherman  Act). 

United  States  v.  St.  Louis  Terminal,  224  TJ.  S.  383;  236  U.  S.  194; 
S  31 :  507 ;  L  56 :  810 ;  S  35 :  408 ; .  L  59 :  535 :  (separability  of  particu- 
lar features,  of  action  unlawful  as  a  whole) . 

'Cases,  generally,  cited  below. 

^Cases,  generally,  cited  below. 
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and  detailed  Judicial  consideration  of,  differentiation  of 
such  particulars.  The  result,  however,  has  been,  simply, 
broad  application  of  the  familiar  Common  Law  principles 
of  the  subject.^ 

§  405.   Illustration. 

Forms  of  violation  of  the  Sherman  Act  may,  for  practical 
convenience,  be  classified  as  follows : 

(1)  Agreements,  in  general,  among  natural  competitors, 
for  forcing  up  prices;^"    (2)  Anti-cut  rate  agreements;" 

(3)  Simulation  of  competition,  for  deception  of  vendees ;^^ 

(4)  Intimidation,  boycotting,  blacklisting,  and  the  like;" 

(5)  Temporary  underselling,  designed  to  force  competitors 
out  of  business;^*  (6)  Destruction  of  plants  purchased ;^^ 
(7)  Consolidation  aimed  at,  and  tending  to,  monopoly  or 
restraint  of  trade ;^®  (8)  Cornering  of  the  market,  in  a  par- 
ticular field  ;^'  (9)  Concert  of  action  among  respective  pos- 
sessors of  portions  of  a  natural  monopoly  (as,  coal)  ;^'  or 
among  possessors  of  exclusive  public  franchises  (as,  rail- 

^See  the  following  section. 

As  to  absence,  in  the  Sherman  Act,  of  intent  of  operation  in  For- 
eign area,  see  American  Banana  Co.  v.  United  States,  213  U.  S.  347; 
S  29:511;  L  53:826. 

loAddyston  Pipe  Co.  v.  United  States,  175  U.  S.  211;  S  20:  96;  L 
44: 136;  Chattanooga  Foundry  v.  Atlanta,  203  U.  S.  390;  S  27:  65; 
L  51 :  241  (supplemental  to  the  Addyston  Pipe  Case) ;  Montague  v. 
Lowry,  193  U.  S.  38;  S  24:307;  L  48:608;  Swift  &  Co.  v.  United 
States,  196  U.  S.  375;  S  25:  276;  L  49:  518. 

"Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.,  220  U.  S.  373;  S  31: 
376;  L  55:  502;  Straus  v.  American  Publishers'  Ass'n,  231  U.  S.  222; 
S  34:84;   L  58:192. 

^^Chattanooga  Foundry  v.  Atlanta,  cited  above. 

i^Loewe  v.  Lawlor,  208  U.  S.  274;  S  28:301;  L  52:488;  Conti- 
nental Wall  Paper  Co.  v.  Voight,  212  U.  S.  227;  S  29:280;  L  53: 
486;  Lawlorv.  Loewe,  235U.  S.  522;  S  35: 170;  L  59:  341. 

"United  States  v.  American  Tobacco  Co.,  221  U.  S.  106;  S  31:  632; 
L  55:663. 

"Standard  Oil  Co.  v.  United  States,  221  U.  S.  1,  75;  S  31:  502;  L 
55:619. 

^"Standard  Oil  Co.  v.  United  States;  United  States  v.  American 
Tobacco  Co.,  both  cited  above. 

"United  States  v.  Patten,  226  U.  S.  525;  S  33:141;  L  57:333 
(cotton  corner). 

isUnited  States  v.  Eeading  Co.,  226  U.  S.  324;  S  33:  90;  L  57: 243; 
228  U.  S.  158;  S  33:  509;  L  57:  779. 
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road  franchises) ;"  (10)  Control  of  matters  incidental  to  a 
principal  field  of  commerce  in  question.^" 

The  Act  looks  behind  mere  corporate  existence.  Thus, 
a  corporation  and  its  stockholders  may  be  viewed  as  iden- 
tical, in  so  far  as  effectual  operation  of  the  Act  so  re- 
quires.^^ 

It  is  immaterial  that  the  particular  features  of  action 
are,  severally,  lawful,  viewed  by  themselves ;  but  a  colloca- 
tion of  lawful  features  may  be  within  the  prohibition.^^ 

Particular  features,  in  and  of  themselves  lawful,  may,  in 
a  particular  instance  be  separable,  and,  as  separate  fea- 
tures, not  be  within  the  Act.^^ 

The  fact  that  action,  actual  or  proposed,  is,  or  is  to 
be  partly  outside  of  the  Federal  Realm  does  not  exempt 
it,  or  a  conspiracy  looking  thereto,  from  operation  of  the 
Act.^* 

Following  the  Common  Law  of  the  subject,  the  Act  is 
not  limited  to  any  class  or  type  of  persons  or  of  trade,  but 
applies  indifferently  to  all  classes.^® 

i»United  States  v.  Trans-Missouri  Freight  Ass'n,  166  TJ.  S.  290; 
S  17:540;  L  41:1007;  United  States  v.  Joint  Traffic  Ass'n,  171  U. 
S.  505;  S  19:25;  L  43:259;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197;  S  24:436;  L  48:679;  Harriman  v.  Northern 
Securities  Co.,  197  U.  S.  244;  S  25:  493;  L  49:  739  (supplemental  to 
Northern  Securities  Co.  v.  United  States,  cited  above) ;  United 
States  V.  Union  Pac.  E.  E.,  226  U.  S.  61;  S  33:  53;  L  57: 124;  226 
U.  S.  470;  S  33:162;  L  57:306;  United  States  v.  Pacific  &  Arctic 
Co.,  228  U.  ^.  87;  S  33:443;  L  57:742. 

^"As,  of  tin-foil  (used  for  wrappings), — in  aid  of  a  tobacco  monop- 
oly; United  States  v.  American  Tobacco  Co.,  cited  above. 

"United  States  v.  Union  Pac.  E.  E.,  226  U.  S.  470,  cited  above, 
(holding  that  distribution  of  the  stock  of  the  subsidiary  corporation  to 
the  stockholders  of  the  holding  corporation  would,  in  the  situation  in 
question,  defeat  the  intent  of  the  Act). 

2=Swift  &  Co.  V.  United  States;  United  States  v.  Eeading  Co.,  both 
cited  above.     Other  cases,  generally,  cited  in  this  section. 

"^United  States  v.  St.  Louis  Terminal,  224  U.  S.  383;  S  31:  507;  L 
56 :  810. 

^*United  States  v.  Pacific  &  Arctic  Co.,  cited  above. 

''^As,  to  employees,  boycotting  or  blacklisting  manufacturers  or 
employers  (see  Loewe  v.  Lawlor,  208  U.  S.  274;  S  28:  301;  L  52:  488; 
Lawlor  v.  Loewe,  235  U.  S.  522;  S  35:170;  L  59:341);  and  to 
blacklisting,  by  retailers,  of  wholesalers  dealing  direct  with  consumers. 
Eastern  States  Lumber  Ass'n  v.  United  States,  234  U.  S.  600;  S  34: 
951;  L  58: 1490. 
20 
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Immediately  beneficial  result  to  the  public  (as,  lower- 
ing of  prices,  by  greater  economies  in  production  or  in 
sale)  does  not  justify  acts  otherwise  within  the  Act;  but 
the  Public  Policy  in  question  looks  beyond  immediately- 
discoverable  results.^' 

The  Public  Policy  embodied  in  the  Act  extends  to  deal- 
ings in  land,  and  to  land  title." 

The  operation  of  the  Act  in  favor  of  the  injured  par- 
ties is  not  confined  to  natural  persons,  or  to  private  cor- 
porations, but  extends  to  States  and  their  governmental  in- 
strumentalities :  as  a  State  municipal  corporation.^* 

§  406.  Congressional  Public  Policy  in  Aid  of  the  Public 
Policy  of  a  State  or  a  Federal  State:— The  Wilson  Act:— 
The  Webb-Kenyon  Act. 

1.  The  Wilson  Act,  Taken  By  Itself.^"— The  Wilson 
Act  extends  to  Criminal  and  Penal,  as  well  as  to  Civil, 
State  enforcement  of  the  local  policy.^" 

It  applies  to  liquors  brought  into  a  State  from  a  Foreign 

^•Iiiternational  Harvester  Co.  v.  Missouri,  234  TJ.  S.  199;  S  34: 
859;  L  58:1276. 

"Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  423;  S  28:  572;  L 
52 :  865 ;  various  other  cases  cited  above. 
^'Chattanooga  Foundry  v.  Atlanta,  cited  above. 
United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1;  S  15:  249;  L  39: 
325,  contains  nothing  qualificatory  of  our  text,  but  is  a  mere  case  of 
pleading;  a  situation  within  the  Sherman  Act  apparently  existed  but 
was  not  effectually  pleaded. 

We  may  allude  to  the  limitation  of  the  threefold  damages  provision 
of  the  Sherman  Act,  to  actions  at  law.  Fleitmann  v.  Welsbach  Co., 
240  IJ.  S.  2Y;    S  36:233;   L  60:505. 

As  to  Wilder  Mfg.  Co.  v.  Corn  Products  Co.,  236  U.  S.  165;   S  35: 
398;  L  59:520,  see  §  407. 
2'Act  of  August  8,  1890:— 

That  all  fermented,  distilled  or  other  intoxicating  liquors  or 
liquids  transported  into  any  State  or  Territory  or  remaining 
therein  for  use,  consumption,  sale  or  storage  therein,  shall  upon 
arrival  in  such  State  or  Territory  be  subject  to  the  operation 
and  effect  of  the  laws  of  such  State  or  Territory  enacted  in  the 
exercise  of  its  police  powers,  to  the  same  extent  and  in  the  same 
manner  as  though  such  liquids  or  liquors  had  been  produced  in 
such  State  or  Territory,  and  shall  not  be  exempt  therefrom  by 
reason  of  being  introduced  therein  in  original  packages  or  other- 
wise. 
"In  reEahrer,  140  U.  S.  545;   S  11:865;  L  35:572. 
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country,  as  well  as  to  liquors  brought  in  from  an  extra- 
State  domestic  area.^^ 

It  does  not  extend  to  liquors  purchased  for  the  purchas- 
er's own  consumption.  In  respect  of  such  liquors,  it  does 
not  vest,  either  (a)  power  of  direct  local  control,'^  or  (b) 
power  of  indirect  State  action  by  way  of  dealing  with  in- 
tertransportation.^' 

It  does,  however,  vest  power  of  indirect  dealing  with 
liquors  purchased  (or  to  be  purchased)  for  such  use,  to  the 
extent  of  vesting  local  power  of  inhibition  (or  of  regula- 
tion) of  local  solicitation  of  such  purchases,"  thereby  in- 
troducing, pro  tanto,  an  exception  to  the  general  Federal 
principles  applicable  to  such  situation.'' 

It  does  not  extend  to  liquors  while  in  actual  intertransit 
proper,'"  even  where  the  intertransit  is,  by  its  own  terms, 
terminable  in  a  particular  State,"  or  even  in  the  case  of 
C.  O.  D.  sales  in  which  the  contract  of  sale  was  made  out- 
side of  a  State  in  question,  and  delivery  there  is  to  be  made 
in  the  State  of  the  contract  of  sale,  by  the  vendor  to  a 
carrier  as  agent  of  the  purchaser.'' 

A  fortiori,  it  does  not  extend  to  liquors  merely  passing 
through  a  State  or  such  a  Federal  area  in  the  course  of  in- 
tertransit." 

"De  Bary  v.  Louisiana,  227  TJ.  S.  108 ;  S  33 :  239 ;  L  57 :  441. 

'^Vance  v.  W.  A.  Vandercook  Co.  (No.  1),  170  U.  S.  438;  S  18: 
646;  L  42:  nil;  Eoasi  v.  Pennsylvania,  238  U.  S.  62 ;  8  35:677;  L 
59:1201. 

^'Louisville  &  Nashv.  E.  E.  v.  Cook  Brewing  Co.,  223  TJ.  S.  70;  S 
32:189;  L  56:  355. 

"Delamater  v.  South  Dakota,  205  IT.  S.  93 ;  S  27 :  447 ;  L  51 :  724. 

'«As  to  which,  see  §§  212;  492-495. 

"L  e.,  Intertransit  apart  from  conventional  extension  thereof  hy  the 
Original  Package  doctrine. 

"American  Ex.  Co.  v.  Iowa,  196  U.  S.  133;  S  25: 182;  L  49:  417: 
(explaining  O'Neil  v.  Vermont,  144  TJ.  S.  323 ;  S  12 :  693 ;  L  36 :  450)  ; 
Adams  Ex.  Co.  v.  Iowa,  196  TJ.  S.  147;  S  25:185;  L  49:424;  Hey- 
man  v.  Southern  Ey.,  203  U.  S.  270;   S  27: 104;  L  51: 178. 

"-Cases  last  above  cited. 

As  to  the  C.  O.  D.  feature  generally,  from  the  standpoint  of  inter- 
transit and  of  sale  and  delivery,  see  §§  211,  212. 

"Ehodes  v.  Iowa,  170  U.  S.  412;  S  18:  664;  L  42: 1088. 
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It  does  not  affect,  in  any  way,  the  matter  of  State  au- 
thority over  goods  after  intertransit  has  ceased.*" 

In  respect  of  liquors  purchased  for  the  purchaser's  own 
use,  it  does  not  vest  in  carriers  discretion  or  power  (not 
previously  existing)  of  refusal  of  transportation  under 
sales  not  covered  by  the  Wilson  law.*^ 

The  Act  embraces  sales  made  within  State  (or  Federal 
State)  waters,  upon  a  vessel  engaged  at  the  time  in  inter- 
transit, but,  at  the  time  of  sale,  at  rest  in  such  waters,  pur- 
suant to  the  course  and  plan  of  her  voyage.*^ 

2.  The  Webb-Kenyon  Act."^ — What  has  been  said  of 
the  Wilson  Act  is  applicable,  mutatis  mutandis,  to  the 
Webb-Kenyon  Act.** 

"Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  17;   S  25:  552;  L  49: 
925;  PhiUipsv.  Mobile,  208  U.  S.  472;  8  28:370;  L  52:  578;   (apply- 
ing' to  such  situation  the  doctrine  of  the  cases  last  cited) . 
*^LouisviIle  &  Nashv.  E.  K.  v.  Cook  Brewing  Co.,  cited  above. 
*2Foppiano  v.  Speed,  199  U.  S.  501;  S  26: 138;  L  50:  288. 
As  to  excessive  State  license  fees  as  violative  of  suprastate  Com- 
merce principles,  see  Eosenberger  v.  Pacific  Ex.  Co.,  241  U.  S.  48; 
S  36:  510;  L  60:  880  (arising  prior  to  the  Webb-Kenyon  Act). 
"Act  of  March  1,  1913:— 

That  the  shipment  or  transportation,  in  any  manner  or  by  any 
means  whatsoever,  of  any  spirituous,  vinous,  malted,  fermented, 
or  other  intoxicating  liquor  of  any  kind,  from  one  State,  Terri- 
tory, or  District  of  the  United  States,  or  place  noncontiguous  to 
but  subject  to  the  jurisdiction  thereof,  into   any  other  State, 
Territory,  or  District  of  the  United  States,  or  place  noncontigu- 
ous to  but  subject  to  the  jurisdiction  thereof,  or  from  any  for- 
eign country  into  any  State,  Territory,  or  District  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction 
thereof,   which   said   spirituous,   vinous,    malted,   fermented,   or 
other  intoxicating  liquor  is  intended,  by  any  person  interested 
therein,  to  be  received,  possessed,  sold,  or  in  any  manner  used, 
either  in  the  original  package  or  otherwise,  in  violation  of  any 
law  of  such  State,  Territory,  or  District  of  the  United  States,  or 
place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  is 
hereby  prohibited. 
"Adams  Ex.  Co.  v.  Kentucky,  238  U.  S.  190;    S  35:824;    L  59: 
1267  (the  Webb-Kenyon  Act  operative  only  where  the  proposed  use 
is  violative  of  specific  law  of  the  consignee's  State,  dealing  with  al- 
coholic liquors;    not  qualificatory,  in  and  of  itself,  of  the  general 
suprastate  Commerce  law).    As  to  the  feature,  in  this  case,  of  follow- 
ing State  decision  upon  State  law,  see  other  citation  of  the  case. 
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§  407   In  the  Field  of  Contract/' 

It  may  be  proper  to  cite  certain  cases  illustrative  of  the 
Federal  tacit  adoption  (for  Federal  occasions)  of  the  gen- 
eral Common  Law  conception  and  principles  of  Public 
Policy  in  the  field  of  Contract.*** 

*°As  to  Congressional  legislation,  see  §  409  (assignment  of  claims 
a,gainst  the  United  States) ;  §§  731-733  (suit  by  assignee  of  claim). 

See  also  §§  780-781  (motive  or  intent  in  respect  of  effecting  or  of 
defeating  Federal  Original  Jurisdiction) . 

*°The  cases  cited  in  this  note  arose  in  Federal  Original  Jurisdic- 
tion. 

Marshall  v.  Baltimore  &  O.  E.  R.,  16  How.  314;  L  14:953;  Trist 
V.  Child,  21  Wall.  441;  L  22:623;  Hazelton  v.  Sheckells,  202  U.  S. 
71 ;  S  26 :  567 ;  L  50 :  939 ;  (contract  for  lobbying  before  Congress  or 
before  a  State  Legislature). 

Tool  Co.  V.  Norris,  2  Wall.  45;  L  17:  868;  Meguire  v.  Corwine,  101 
U.  S.  108 ;  L  25 :  899 ;  (contract  for  procuring  a  Government  con- 
tract, or  Government  employment). 

Hume  V.  United  States,  132  U.  S.  406;  S  10: 134;  L  33:  393;  (con- 
tract fraudulent  towards  the  United  States;  quantum  meruit,  not 
contract  price,  allowed:    Court  of  Claims). 

Clark  V.  United  States,  102  U.  S.  322;  L  26:181:  non-liability 
of  the  United  States,  in  the  Court  of  Claims,  for  the  amount  (ac- 
tually received  by  the  United  States)  of  a  bribe  given  to  a  Federal 
official. 

Hanauer  v.  Doane,  12  Wall.  342;  L  20:439;  (note  for  price  of 
goods  destined  for  an  enemy  of  the  United  States). 

McMullen  v.  Hoffman,  174  U.  S.  639 ;  S  19 :  839 ;  L  43 :  1117 ;  (secret 
combination  between  bidders  for  a  State  municipal  corporation  con- 
tract). 

Oscanyan  v.  Arms  Co.,  103  U.  S.  261 ;  L  26 :  539 ;  (contract  involv- 
ing disloyalty  oi  an  agent  here  of  a  Foreign  government). 

West  V.  Camden,  135  U.  S.  507;  S  10:838;  L  34:254;  (contract 
involving  disloyalty  of  a  director  to  his  corporation). 

Woodstock  Iron  Co.  v.  Extension  Co.,  129  U.  S.  643;  S  9:402;  L 
32 :  819 ;    (contract  involving  fraud  upon  third  person). 

Guaranty  Trust  Co.  v.  Green  Cove  E.  E.,  139  U.  S.  137;  S  11: 
512;  L  35:116;  (agreement  of  ouster  of  Judicial  relief).  See  also 
Pope  Mfg.  Co.  V.  GormuUy,  144  U.  S.  224;   S  12:  632;   L  36:414. 

Burt  V.  Union  L.  Ins.  Co.,  187  U.  S.  362;  S  23:139;  L  47:216; 
(death  of  insured,  by  execution,  for  crime,  not  within  an  insurance 
policy,  general  in  terms). 

As  to  Congressional  anti-monopoly  legislation  as  a  defence  to  suit 
against  a  purchaser,  see  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S. 
540;  S  22:431;  L  46:679;  Continental  Wall  Paper  Co.  v.  Voight, 
212  U.  S.  227;  S  29:  280;  L  53:  486;  Wilder  Mfg.  Co.  v.  Corn  Prod- 
ucts Co.,  236  U.  S.  165 ;  S  35 :  398 ;  L  59 :  520. 


CHAPTEE  LXV. 

Executory  Oonteact  to  Which  the  United  States  is  a 
Paety  : — ^Assignment  of  Claims  Against  the  United 
States/ 

§  408.   Contracts. 

1.  Executory  contracts  to  which  the  United  States  is  a 
party  are,  in  general,  in  the  absence  of  Congressional  pro- 
vision to  the  contrary,  governed  by  the  Common  Law  of 
Contract:  as,  in  respect  of  voidability,  as  against  the 
United  States,  by  duress  practiced  by  its  officer  or  agent 
acting  in  the  matter  f  in  respect  of  beneficiaries  contem- 
plated in  official  bonds  running  to  the  United  States;^  in 
respect  of  limitation  or  burden  upon  the  United  States  as  a 
purchaser,  holder,  or  acceptor,  of  commercial  paper;*  in 
respect  of  release  of  a  surety,  by  changes  in  the  contract;' 
in  respect  of  presumptions  of  regularity,  and  of  valid  ex- 
excution;*  in  respect  of  validity,  as  Common  Law  con- 
tracts, of  instruments  given  as  and  for  statutory  official 
bonds  or  other  contracts,  but  either  not  sealed  or  otherwise 

^As  to  Executed  contracts,  see  Land,  Purchase  of  and  Disposal  of, 
by  the  United  States  (§§  116-121). 

"United  States  v.  Tingey,  5  Pet.  115;  L  8:  66. 

'Howard  v.  United  States,  184  U.  S.  676;  S  22:543;  L  46:754; 
Lammon  v.  Feusier,  111  U.  S.  17;    S  4:286;   L  28:337. 

As  to  material-men's  bonds,  and  the  like,  in  which  the  United 
States  is  concerned,  see  Guaranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S. 
416;  S  24:142;  L  48:242;  Hill  v.  American  Surety  Co.,  200  U.  S. 
397;  S  26: 168;  L  50:  437;  United  States  Fidelity  Co.  v.  Kenyon,  204 
U.  S.  349;  S  27:  381;  L  51:  516;  Hardaway  v.  National  Surety  Co., 
211  U.  S.  552;  S  29:  202;  L  53:  321;  Davidson  Marble  Co.  v.  Gibson, 
213  U.  S.  10;  S  29:  324;  L  53:  675;  Title  Guaranty  etc.  Co.  v.  Crane 
Co.,  219  U.  S.  24;  S  31: 140;  L  53:  72. 

^United  States  v.  Barker,  121  Wh.  559;  L  6:728;  United  States  v. 
Bank  of  the  Metropolis,  15  Pet.  377;  L  10 :  774. 

^United  States  v.  Freel,  186  U.  S.  309;  S  22:  875;  L  46: 1177. 

•As,  a  presumption  that  seals  appearing  upon  a  bond  were  placed 
there  by  the  obligors  (Moses  v.  United  States,  166  U.  S.  571;  8  17: 
682 ;  L  41 :  1119) ;  and  that  an  instrument  was  complete  when  signed 
by  a  surety  (Butler  v.  United  States,  21  Wall.  272;  L  22 :  614). 
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not  complying  with  statutory  requirements;'  in  respect  of 
implied  contract,  generally,  in  favor  of  the  United  States  f 
in  respect  of  concurrence,  as  against  sureties,  of  a  bond 
and  such  implied  contract;*  in  respect  of  estoppel  of  an  of- 
ficial receiving  moneys  as  and  for  public  moneys,  to  deny, 
as  against  the  United  States,  public  character;"  in  respect 
of  requirement,  in  a  deed  of  land  from  the  United  States, 
of  a  recital  of  the  authority  of  the  Federal  officer  executing 
the  deed;^^  in  respect  of  incapacity  of  public  officials  to 
bind  the  United  States  in  contract  as  promisor  otherwise 
than  in  such  manner  as  has  been  specifically  provided  for 
by  law;"  in  respect  of  presumption,'  however,  of  implied 
authority  in  high  officials,  of  waiver,  in  details,  of  strict 
compliance  with  contract  requirements  ;^^  and  in  respect  of 
the  peculiar  absolute  responsibility  (in  the  absence  of  Con- 
gressional relaxation  thereof)  of  public  accounting  officers 
and  their  sureties,^*  including  incapacity  of  such  official  to 

^United  States  v.  Bradley,  10  Pet.  343;  L  9:  448;  United  States  v. 
Linn,  15  Pet.  290;  L  10:  742;  Osborne  v.  United  States,  19  iWall.  5Y7; 
L  22 :  208 ;  Jessup  v.  United  States,  106  U.  S.  147 ;  S  1 :  74 ;  L  27 :  85 ; 
Eastern  E.  E.  v.  United  States,  129  U.  S.  391;  S  9:  320;  L  32:730; 
Moses  V.  United  States,  166  U.  S.  571;  S  17:  682;  L  41: 1119;  United 
States  V.  Dieckerhoff,  202  U.  S.  302;  S  26:  604;  L  50: 1041. 

•As,  in  implied  contract,  of  an  accounting  official,  to  make  good  a 
defalcation  in  excess  of  his  bond.  Walton  v.  United  States,  9  Wh. 
651;  L  6:182. 

"Case  last  cited. 

"King  V.  United  States,  99  U.  S.  229;  L  25:  373;  Potter  v.  United 
States,  107  U.  S.  126;  S  1:  524;  L  27:  330. 

"United  States  v.  Jonas,  19  Wall.  598;  L  22 :  177;  United  States  v. 
National  Exchange  Bank,  214  U.  S.  302;    S  29:  665;  L  53: 1006. 

"EusseU  V.  United  States,  182  U.  S.  516;  S  21:899;  L  45:1210; 
Hooe  V.  United  States,  218  U.  S.  322;  S  31:  85;  L  54: 1055. 

As  to  implied  authority,  under  certain  conditions,  see  United  States 
y.  Macdaniel,  7  Pet.  1;  L  8:  587;  United  States  v.  Eipley,  7  Pet.  18; 
L  8:593;  United  States  v.  Fillebrown,  7  Pet.  28;   L  8:  596. 

"Clark  V.  United  States,  95  U.  S.  539;  L  24:  518;  United  States  v. 
United  Engineering  Co.,  234  U.  S.  236;  S  34:  843;  L  58: 1294;  Mary- 
land Steel  Co.  V.  United  States,  235  U.  S.  451;  S  35: 190;  L  59:  312; 
United  States  v.  New  Tork  &  Porto  Eico  S.  S.  Co.,  239  U.  S.  88;  S 
36 :  41  ;L  60: 161. 

"United  States  v.  Eobeson,  9  Pet.  319;  L  9: 142;  United  States  v. 
Laub,  12  Pet.  1;  L  9:  977;  United  States  v.  Linn,  15  Pet.  290;  L  10: 
742;  United  States  v.  Preseott,  3  How.  578 ;  L  11:  734;  United  States 
T.  Morgan,  11  How.  154;  L 13: 643;  United  States  v.  Dashiel^  4  Wall. 
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create  a  counter-credit  in  his  own  favor,  by  paying  a  debt 
of  the  United  States." 

2.  The  Common  Law  principles  of  lex  loci  (as  among 
States  and  Federal  States),  operative  upon  private  con- 
tracts, have  no  operation  upon  executory  contracts  of  the 
United  States.'* 

In  this  field,  the  local  contract  law  of  the  Seat  of  Gov- 
ernment (the  District  of  Columbia)  has  no  peculiar  opera- 
tion, but  stands  like  contract  law  of  a  State,  even  where  a 
contract  in  question  is,  in  a  certain  sense,  made  at  the  Seat 
of  Government. '' 

§  409.  Assignment  of  Credits  or  Claims  Against  the 
United  States. 

Apart  from  action  of  Congress  in  the  field  in  question, 
the  matter  of  assignment  of  a  credit  or  claim  held  by  a 
private  person  against  the  United  States  would — pursuant 
to  the  principles  of  the  preceding  section — be  governed  by 
general  Common  Law  principles.  Congress  has,  however, 
over  a  long  period,  dealt  broadly  with  the  matter,  partly 
with  a  view  to  mere  public  convenience,  and  to  certainty 
in  accounting;'^  partly  from  the  view  of  danger  of  intro- 

182;  L  18:319;  United  States  v.  Gilmore,  7  Wall.  491;  L  19:282; 
Boyden  v.  United  States,  13  Wall.  17;  L  20:  527. 

i^United  States  v.  Keehler,  9  Wall.  83;  L  19:  574. 

As  to  exception  to  the  principles  of  absolute  liability,  in  case  of 
seizure  by  an  enemy,  see  United  States  v.  Thomas,  15  Wall.  337;  L 
21 :  89. 

See  various  Acts  of  Congress,  relaxing  the  principle. 

"Arcambel  v.  Wiseman,  3  Dal.  306;  L  1:  613;  Cox  v.  United  States, 
6  Pet.  172;  L  8:  359;  Duncan  v.  United  States,  7  Pet.  435;  L  8:739; 
Dair  V.  United  States,  16  Wall.  1 ;  L  21 :  491 ;  Butler  v.  United  States, 
21  Wall.  272;  L  22:614;  United  States  v.  Andrews,  207  U.  S.  229; 
S  28: 100;  L  52: 185;  Ceballos  v.  United  States,  214  U.  S.  47;  S  29: 
683;  L  53:  904;  United  States  v.  National  Exehge.  Bank,  214  U.  S. 
302;  S  29:665;  L  53:1006;  Mankin  v.  Ludowici  Co.,  215  U.  S. 
533;  S  30:    174;  L  54:  315. 

^■'United  States  v.  Andrews,  cited  above. 

As  to  presumption  of  Federal  concession  to  local  law,  in  certain 
classes  of  executed  contracts,  see  Land,  Purchase  of  and  Disposal  of, 
by  the  United  States  (§§  116-121). 

"Goodman  v.  Niblack,  102  U.  S.  556,  560;  L  26:  229;  Hobbs  v.  Mc- 
Lean, 117  U.  S.  567.  576;  S  6:  870;  L  29:  940. 
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duction  of  improper  influence,  through  the  introduction 
of  strangers." 

This  legislation  is,  (as  the  reason  of  the  thing  requires), 
not  limited  to  claims  based  upon  contract,  but — subject  to 
certain  exceptions  to  be  referred  to  below — is  general  in 
character^"  and  is  not  limited  to  forms,  modes,  or  particu- 
lars of  enforcement  of  claims  or  of  seeking  relief;  but 
operates  directly  upon  a  claim,  as  a  claim.^^ 

The  legislation  extends  to  mortgage  assignment." 
It  is  viewed  as  not  intended  to  operate  upon  (and,  per- 
haps could  not,  consistently  with  the  Federal  Organic  law 
of  Property,  have  operation  upon)  such  claims,  present  or 
prospective,  as  are,  in  their  nature,  estates  in  land  (the 
typical  example  being  rent  due  or  to  fall  due  from  the 
United  States  as  lessee)  f  ^  and  as  not  extending  to  assign- 
ments by  operation  of  law  (as.  Bankruptcy  assignments)  ,^* 
or  to  State  Judicial  Insolvency  assignments  f^  or  to  volun- 
tary Common  Law  general  assignments  for  creditors;^"  or 
to  transfer  by  or  under  Judicial  Procedure,  in  general," 
except  where  such  Judicial  Procedure  is  mere  matter  of 
enforcement  (as,  by  mortgage  foreclosure),  of  a  voluntary 
assignment  made  in  violation  of  the  Act.^* 

"Spofiord  V.  Kirk,  97  U.  S.  484,  490;  L  24:  1032;  Goodman  v.  Nib- 
lack,  cited  above. 

This  latter  aspect  appears  in  the  fact  (considered  below)  of  pro- 
hibitory operation  of  the  legislation  in  question,  as  between  assignor 
and  assignee. 

^"E.  g.,  it  covered  a  claim  presented  in  the  Court  of  Claims  under 
an  Act  of  Congress  providing  for  indemnity  for  cotton  seized  under 
the  Abandoned  and  Captured  Property  Act  of  March  12,  1863,  for 
and  as  property  of  a  person  other  than  the  claimant.  United  States 
V.  GUlis,  95  U.  S.  407;  L  24:  503.  See,  also,  Goodman  v.  Niblack,  cited 
above;  St.  Paul,  Duluth  K.  E.  v.  United  States,  112  U.  S.  733;  S  5: 
366;  L  28:861;  National  Bank  of  Commerce  v.  Downie,  218  U.  S. 
345;  S  31:89;  L  54:1065. 

2' Cases,  generally,  cited  in  this  Chapter. 

22St.  Paul  &  Duluth  E.  E.  v.  United  States,  cited  above. 

^^Freedmen's  Saving  etc.  Co.  v.  Shepherd,  127  U.  S.  494;  S  8: 1250; 
L  32:163. 

"Erwin  v.  United  States,  97  U.  S.  392;  L  24: 1065. 

"Butler  V.  Uorely,  146  U.  S.  303;  S  13:  84;  L  36:  981. 

^'Goodman  v.  Niblack,  cited  above. 

"Price  V.  Forrest,  173  U.  S.  410;  S  19 :  434;  L  43 :  749. 

28St.  Paul  &  Duluth  E.  E.  v.  United  States,  cited  above. 

The  view  has  been  suggested  (Hobbs  v.  McLean,  117  U.  S.  567, 
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The  legislation  operates  not  only  as  between  the  private 
persons  in  question,  and  the  United  States,  but — for  effec- 
tual enforcement  of  the  principle  of  Federal  Public  Policy 
in  question — as  between  assignor  and  assignee.^' 

The  legislation  in  question  does  not  make  an  actual  as- 
signment absolutely  void,  to  all  intents;  but — being  in- 
tended solely  for  the  protection  of  the  United  States — ^rec- 
ognizes an  actual  assignment  to  this  intent:  that  the 
United  States  may  waive  the  benefit  of  the  legislation,  and 
deal  with,  and  make  payment  to,  the  assignee.'" 

In  this  field,  the  Common  Law  principles  of  severability 
are  operative.'^ 

Other  Congressional  legislation  dealing  with  the  same 
general  field,  is  construed  in  the  same  spirit.'^ 

575,  576;  S  6 :  870;  L  29 :  940)  that  the  Act  is  limited  in  its  aim  and 
scope  to  claims  existing  at  the  time  of  the  assignment. 

"Spofford  V.  Kirk,  cited  above;  BaU  v.  Halsell,  161  U.  S.  72;  S  16: 
554;  L  40:622;  Nutt  v.  Knut,  200  U.  S.  12;  S  26:216;  L  50:348; 
National  Bank  of  Commerce  v.  Downie,  218  U.  S.  345;  S  31:89;  L 
54:1065. 

•"Bailey  v.  United  States,  109  U.  S.  432;  S  3:  272;  L  27:  988. 

'^A  certain  contract  (embracing  a  power  of  attorney)  between  two 
private  individuals,  providing,  in  respect  of  a  certain  claim  against 
the  United  States:  (a)  for  contingent  compensation,  equal  to  a  cer- 
tain percentage  on  the  amount  collected,  and  (b)  for  a  lien,  for  such 
sum,  on  the  proceeds,  was  held,  upon  the  facts,  invalid  as  to  the  lien 
feature  (i.  e.,  invalid  as  against  the  United  States)  but  valid  as  be- 
tween the  parties  in  respect  of  the  compensation  agreement.  Nutt  v. 
Knut,  cited  above. 

s^Hager  v.  Swayne,  149  U.  S.  242;  S  13:841;  L  37:719;  Ball  v. 
Halsell,  cited  above;  Burdon  Sugar  Co.  v.  Payne,  167  U.  S.  127;  S  17: 
754;  L  42:105. 


CHAPTER  LXVI. 

The  "Original  Package"  Docteine. 

§  410.    General  Statement  of  the  Doctrine. 

If,  at  the  termination  of  physical  transit  to  a  purchaser- 
consignee,  of  goods  designed  for  re-sale,  the  goods  are  in  a 
form  of  packing  not  consistent  with  the  proposed  (and  the 
ultimate  actual)  form  of  marketing  them  in  the  usual 
course  of  trade,  but  are  in  barrels  or  boxes,  or  are  baled,  or 
are  in  other  package  form,  which  must  be  broken  up  prior 
to  such  marketing;  then,  and  in  such  case,  the  journey  is, 
to  certain  intents,  conventionally  viewed,  by  the  Federal 
law,  as  not  at  an  end,  but  as  still  continuing,  during  con- 
tinuance of  such  physical  situation. 

The  Federal  doctrine  of  this  subject  is  commonly  charac- 
terized as  the  "Original  Package"  doctrine. 

§  411.   Particulars  of  the  Doctrine. 

Certain  particulars  of  the  doctrine  may  be  stated  as  fol- 
lows: 

(1)  The  doctrine  operates  broadly  to  continue  the  Fed- 
eral Sovereignty  up  to  the  breaking  of  the  original  package, 
in  so  far  as  that  Sovereignty  is  based  upon  transit  (as  in 
the  case  of  import  taxes,  or  of  intercommerce).^ 

iBrown  v.  Maryland,  12  Wh.  419 ;  L  6 :  678 :  invalidity  of  State  law 
requiring  importers  from  abroad  to  take  out  a  license  as  a  condition 
of  selling  in  the  original  package. 

Low  V.  Austin,  13  Wall.  29;  L  20:517;  (invalidity  of  State  taxa- 
tion upon  goods  imported  from  abroad  while  in  the  original  package, 
and  in  the  hands  of  the  importer) . 

Cook  V.  Pennsylvania,  97  U.  S.  566;  L  24:1015;  (invalidity  of 
State  tax  on  auctioneers'  sales  of  such  goods,  so  held,  and  in  the 
original  package). 

Leisy  v.  Hardin,  135  U.  S.  100;  S  10:681;  L  84:128;  invalidity, 
pro  tanto,  of  a  State  statute  requirement  of  a  license  for  sale  of  beer 
in  kegs,  as  brought  in  from  another  State,  and  in  the  hands  of  the 
original  consignee-purchaser,  (over-ruling  Thurlow  v.  Massachusetts; 
Fletcher  v.  Ehode  Island,  and  Peirce  v.  New  Hampshire,  reported  to- 
gether, 5  How.  504;  L  12:  266,  as  "License  Oases"). 

Hipolite  Egg  Co  .v.  United  States,  220  U.  S.  45;  S  30:  364;  L  55: 
364  (the  Federal  Pure  Food  legislation,  in  so  far  as  limited  to  goods 
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( 2 )  It  operates  in  aid  and  in  furtherance  of  the  Federal 
Sovereignty,  in  so  far  as  Federal  action  deals  with  goods 
from  the  standpoint  of  the  form  of  grouping  or  packing :  as 
in  many  particulars  of  Federal  Internal  Revenue  laws. 

(3)  Incidentally, — and  in  furtherance  of  Federal  Sover- 
eignty and  Federal  polity,  as  above  considered — the  doc- 
trine operates  in  favor  of  a  purchaser-consignee,  to  protect 
the  goods  (and  such  owner  in  respect  thereof)  as  against 
State  action.^ 

It  has  no  such  operation  in  favor  of  a  vendee  of  the  origi- 
nal purchaser-consignee.^ 

(4)  The  doctrine  looks  to  substance,  not  to  form.  It  is 
only  such  packing  or  grouping  of  articles  as  is  in  and  for 
the  ordinary  course  of  commercial  requirements  that  con- 
stitutes original  package  (within  the  meaning  of  the  doc- 
trine) in  favor  of  a  purchaser-consignee  and  for  protec- 
tion against  local  laws.* 

in  transit,  is  operative  upon  them  so  long  as  they  are  in  the  original 
package,  in  the  hands  of  the  original  purchaser  and  consignee) . 

See  also  SchoUenberger  v.  Pennsylvania,  lYl  U.  S.  1 ;  S  18 :  757 ; 
L  43:49;  McDermott  v.  Wisconsin,  228  U.  S.  115;  S  33:431;  L  57: 
754. 

^Brown  v.  Maryland;  Low  v.  Austin;  Cook  v.  Pennsylvania;  Leisy 
v.  Hardin;   all  cited  above. 

^Waring  v.  Mayor,  8  Wall.  110;  L  19:  342. 

*May  V.  New  Orleans,  178  TJ.  S.  496;  S  20:  976;  L  44: 1165;  Austin 
V.  Tennessee,  179  U.  S.  343;  S  21:132;  L  45:224;  Cook  v.  MarshaU 
County,  196  U.  S.  261 ;  S  25 :  233 ;  L  49 :  471 ;  Purity  Extract  Co.  v. 
Lynch,  226  U.  S.  192;  S  33:44;  L  57:184. 


CHAPTER  LXVII. 

Money. — Bills  of  Credit. 

§  412.   Money,  Generally. 

The  Constitution  specifically  vests  in  Congress  the  power 
"to  coin  money",  and  to  "regulate  the  value  thereof,  and  of 
foreign  coin'V  and  provides  that  no  State  shall  "coin 
money;  emit  bills  of  credit"  or  "make  anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts". 

§  413.   Change  of  Standards. 

In  accordance  with  a  Common  Law  conception,  and  with 
Common  Law  practice,  in  England,  the  amount  of  bullion 
in  a  class  of  coin,  of  a  particular  designation,  may  be  low- 
ered or  increased,  by  Congress,  at  will,  or  at  least  within  a 
broad  field  of  discretion;  and  this  may  be  operative  upon 
existing  contracts, — the  actual  operation  upon  such  con- 
tracts being  reconciled  with  Federal  Organic  Contract  law 
on  the  theory  that  contracts  for  future  payment  of  money 
mean  money  as  it  shall  be  at  the  time  fixed  for  payment.^ 

There  is,  however,  nothing  contrary  to  Federal  Public 
Policy  in  a  stipulation  for  payment  in  coin  of  a  specified 
weight  and  fineness.  That  is  to  say,  coin  may,  pro  tanto,  be 
treated  as  bullion.^ 

§  414.  Change  of  Sovereignty,  and  Thereby  of  Money 
System. 

The  inherent  adaptiveness  of  the  Common  Law  concep- 
tion is  brought  into  clear  view  by  the  situation  that  arises 
when,  by  change  of  the  prevailing  money  system,  (as  in  the 
case  of  a  change  of  Sovereignty) ,  the  doctrine  of  identity  in 
fact  through  identity  of  name,  is  not  capable  of  applica- 

^For  a  case  of  Congressional  fixing  of  value  of  foreign  coins  (for 
Custom  House  purposes),  see  Collector  t.  Eichards,  23  Wall.  246;  L 
23:95. 

"San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  510;  S  25: 108;  L  49: 
299. 

'Bronson  v.  Eodes,  7  Wall.  229 ;  L  19 :  141 ;  Butler  v.  Horwitz,  Y 
Wall.  258;  L  19:149;  Dewing  v.  Sears,  11  Wall.  379;  L  20:189; 
Trebilcock  v.  Wilson,  12  Wall.  687;  L  20:  460. 

317 


318  Principles  of  the  Federal  law. 

tion.  In  such  situation,  the  question  of  the  money  of  per- 
formance is  settled  by  the  presumed  intent  of  the  parties, 
and  by  the  application  of  Equitable  principles.* 

§  415.   Different  Types  of  Nominally  One  Coin. 

It  is  competent  to  Congress  to  maintain,  for  a  coin  of  a 
given  designation,  coins  of  different  bullion  value  (as,  gold 
and  silver  dollars)  and, — in  view  of  the  attitude  of  the 
government  towards  them  respectively — of  different  pur- 
chasing value;  with  the  result  that  a  debtor  may  be  at 
liberty  to  pay  in  either  kind.' 

§  416.  Congressional  Power  of  Delegation. 

Congress  may  delegate  its  coinage  power  to  a  Federal 
State.' 

§  417.   Legal  Tender  Paper  Money. 

1.  Generally. — Continuously,  prior  to  the  Constitution 
of  the  United  States,  the  United  States  had  exercised, 
through  Congress,  power  of  issuing  irredeemable  paper 
money  and  of  making  it  legal  tender.' 

The  Constitution  did  not  deal  with  the  matter  specif- 
ically; and  did  not,  in  legal  effect,  diminish  the  Federal 
power  in  this  respect,  but  left  it  in  full  force.' 

2.  Analogies  to  Coin. — What  has  been  said,  in  other 
sections,  of  value  of  coin,  and  of  coin  as  a  commodity,  is 
true,  mutatis  mutandis,  of  paper  money. ° 

*Serralles'  Succesaion  v.  Bsbri,  200  U.  S.  103;  S  26:176;  L  50: 
391. 

"Trebilcock  v.  Wilson,  12  Wall.  687 ;  L  20 :  460. 

•E.  g.,  to  the  Philippine  Islands.  Ling  Su  Fan  v.  United  States, 
218  U.  S.  302;  S  31:  21;  L  54: 1049. 

'§12. 

'Legal  Tender  Cases,  12  Wall.  457;  L  20:  287;  Dooley  v.  Smith,  13 
Wall.  604;  L  20:  547;  Eailroad  v.  Johnson,  15  Wall.  195;  L  21:178; 
Maryland  v.  Eailroad,  22  Wall.  106;  L  22:713;  Legal  Tender  Case, 
110  U.  S.  421;  S  4: 122;  L  28:  204;  (overruling  Hepburn  v.  Griswold, 
8  Wall.  603;  L  19:  513). 

"Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433;  L  19:  95;  the  United  States 
may  tax  income  received  in  coin  as  of  the  (greater)  paper  amount,  in 
dollars. 

The  Vaughan,  14  Wall.  258;  L  20:  807;  a  liability  payable  in  gold 
coin  may  result  in  a  judgment  in  depreciated  money,  for  a  correspond- 
ingly greater  number  of  dollars. 
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§  418.   Money  as  a  Commodity. 

Congress  may  deal  with  money  (of  actual  bullion  value) 
on  the  footing  of  a  commodity.  Thus,  where  a  given  type 
of  coin  is  worth,  as  bullion,  for  export,  more  than  its  face 
value,  the  export  of  it  may  be  forbidden.^" 

§  419.   State  Bills  of  Credit." 

The  definition,  for  the  purposes  of  the  field  now  in  ques- 
tion, of  Bills  of  Credit,  is  fixed  by  Common  Law  definition 
and  conception." 

"Ling  Su  Fan  v.  United  States,  218  IT.  S.  302;  S  31:21;  L  54: 
1049;  (export  from  the  Philippine  Islands). 

So,  the  Government,  during  the  period  of  depreciated  paper  money, 
bought  coin  with  currency,  in  the  market.  Trebilcock  v.  Wilson,  12 
Wall.  68Y,  697;  L  20:460.  So,  as  to  requirement  of  payment  of 
customs  duties  in  gold.     (Ibid). 

"See  §  412. 

i^Craig  V.  Missouri,  4  Pet.  410 ;  L  7 :  903 ;  Briscoe  v.  Bank  of  Ken- 
tucky, 11  Pet.  257;  L  9:  709;  Darrington  v.  State  Banli  of  Alabiama, 
13  How.  12;  L  14:30;  Houston  etc.  E.  E.  v.  Texas,  177  U.  S.  66; 
S  20:545;  L  44:673. 


CHAPTER  LXVIII. 

Municipal  Corporations,  Federal  or  Statb.^ 

§  420.  As  between  a  Municipal  Corporation  and  Its 
Sovereign  or  Quasi-Sovereign,  Federal  or  State. 

Municipal  corporations,  as  such,  are  viewed  hj  the  Fed- 
eral law  as  mere  instrumentalities  of  government  of  the 
home  Sovereignty  or  quasi-Sovereignty,  and,  as  such,  as 
within  its  authority.  Thus,  State  charters  of  such  cor- 
porations are  not  within  the  Impairment  clause.^ 

A  State  (or  a  Federal  State)  may  consolidate,  at  pleas- 
ure, two  or  more  such  corporations;'  may  subject  such  a 
corporation  to  indebtedness  for  existing  claims  against  it, 
not  legally  binding,  but  of  meritorious  character  ;*  has  full 
power  over  its  municipal  corporations  in  respect  of  the  cost 
of  freeing  bridges  from  tolls,"  and  in  respect  of  title  ac- 
quired by  such  a  corporation ;'  and  may,  as  against  one  of 
its  municipal  corporations,  cancel  a  contract — favorable  to 
such  corporation — between  the  corporation  and  a  third 
person ;'  and  may  fix  a  maximum  length  of  working  day 
for  employees  of  such  corporations.* 

'^As  to  absence  of  Immunity  from  private  suit,  see  Sovereign,  Im- 
munity of  from  Suit  (§  612). 

As  to  partaking  of  Sovereignty,  to  certain  intents,  see  Immunity 
of  the  United  States  or  of  a  State. 

^Covington  v.  Kentucky,  1Y3  U.  S.  231,  241;  S  19:  383;  L  43:  679; 
Funter  v.  Pittsburgh,  207  U.  S.  161;  S  28:  40;  L  52: 151. 

'Hunter  v.  Pittsburgh,  cited  above. 

^Thompson  v.  Perrine,  103  U.  S.  806;  L  26:  612;  Quincy  v.  Cooke, 
107  U.  S.  549;  S  2:  614;  L  27:  549;  Williamson  v.  New  Jersey,  130 
U.  S.  189;  S  9:  453;  L  32:  915;  Kies  v.  Lowrey,  199  TJ.  S.  233;  S  26: 
27;  L  50: 167;  Stewart  v.  Kansas  City,  239  U.  S.  14;  S  36: 15;  L  60: 
120. 

'Williams  v.  Eggleston,  170  U.  S.  304;  S  18:  617;  L  42: 1047. 

'Essex  Public  Eoad  Board  v.  Skinkle,  140  U.  S.  334;  S  11:790; 
L  35 :  446. 

'Worcester  v.  Street  Ey.,  196  U.  S.  539;  S  25:  327;  L  49:  591. 

»Atkin  V.  Kansas,  191  U.  S.  207;  S  24: 124;  L  48: 148. 
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§  421.  Areal  Extension  or  Diminution:— Re-Organiza- 
tion:— Abolition. 

Where  the  original  area  of  a  municipal  corporation  has 
been  divided  among  two  or  more  new  such  corporations, 
existing  indebtedness  is,  under  familiar  principles  of 
Equity,  allottable  among,  and  enforceable  among,  the  new 
corporations,  proportionately,  pursuant  to  the  principles 
of  vested  right  in  existing  Remedy.* 

Those  principles  are  operative,  to  a  like  result,  in  case 
of  pure  annulment  of  the  charter  of  a  municipal  corpora- 
tion, without  establishment  of  a  new  corporation  or  new 
corporations.^" 

§  422.    Quasi-Municipal  Corporations. 

Various  forms  of  corporations,  more  or  less  akin  to 
municipal  corporations,  are  viewed  by  the  Federal  law  as 
partly  public  and  partly  private,  and  are  dealt  with  in 
one  or  in  the  other  aspect,  accordingly." 

§  423.  A  Municipal  Corporation  as  Potentially,  to  Cer- 
tain Intents,  a  Private  Corporation. 

Just  as  a  State  may,  at  its  pleasure,  take  on,  to  certain 
intents,  the  character  of  a  private  corporation,  losing,  pro 
tanto,  its  strictly  Sovereign  character,^^  so  a  municipal 
corporation  may,  by  law  of  its  home  area,  possess  double 
character,  public  and  private.^^ 

»§§  505,  506.    "§  501. 

i^Thus,  in  Vincennes  University  v.  Indiana,  14  How.  268;  L  14: 
416,  a  grant  of  land  from  a  Territory  to  a  corporation  created  by  the 
Territory  for  educational  purposes,  was  held  not  subject  to  revoca- 
tion,— ^the  corporation  in  question  being  viewed  as,  pro  tanto,  a 
private  corporation. 

i2§§  153;   612. 

^^Where  a  Charity  (in  the  technical  sense)  was  founded  for  the 
benefit  of  the  individual  members  of  a  certain  municipal  corporation 
and  other  inhabitants  of  its  area;  and  the  founder  designated  the 
municipal  corporation  as  his  trustee,  (the  corporation  being  capable, 
by  the  State  law,  of  accepting  the  trust),  the  corporation  stood  on  the 
footing  upon  which  a  private  individual  would  have  stood,  if  made 
trustee ;  and  such  status  of  the  trustee  was,  thereby,  private,  not  pub- 
lic, even  though  the  municipal  corporation  had  power  to  provide,  from 
its  treasury,  a  like  benefit  to  such  citizens  and  inhabitants.  Snyder 
V.  Bettman,  190  TJ.  S.  249 ;  S  23 :  803 ;  L  47 :  1035 ;  (holding  the  trust 
fund  not  vsdthin  State  Immunity  from  Federal  taxation,  but  Fed- 
erally taxable  as  private  property) . 
21 
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§  424.  Features  and  Incidents  of  the  Private  Aspect. 

In  their  private  (not  strictly  governmental)  aspect,  mu- 
nicipal corporations  stand  upon  the  footing  of  private  cor- 
porations in  general;  as,  in  respect  of  Contract,  Tort, 
Criminal  liability,  Waiver  and  Estoppel,  and  de  facto  ex- 
istence or  status  of  such  a  corporation  or  of  its  officials. 

This  subject  is  one  either  of  local  law,^*  or  of  general 
(not  Federal)  law;^°  and  is  therefore  not  within  our  field 
of  study." 

'*As,  in  respect  of  power  of  a  municipal  corporation  of  a  State,  to 
make  a  certain  contract  claimed  by  the  municipal  corporation  to  be 
invalid  as  ultra  vires  (Cleveland  v.  Cleveland  City  Ey.,  194  U.  S.  517; 
S  24:  Y56;  L  48: 1102) ;  and  of  power  of  a  municipal  corporation  in 
regard  to  granting  street  railway  franchises  and  the  like.  Blair  v. 
Chicago,  201  U.  S.  400;  S  26:  427;  L  50:  801. 

^"Many  cases  cited  in  the  Federal  Digests. 

See  §§  681-684  (Federal  Question);  §§  688-697  (Following  State 
Decisions). 

^«As  to  certain  aspects  of  the  matter,  however,  see  preceding  sec- 
tions. 
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CHAPTEE  LXIX. 

The  Due  Process  Texts: — General  "View. 

§  425.    Prefktory:— Scope  of  the  Present  Book. 

In  respect  of  Due  Process  of  Law,  the  Constitution  looks 
— for  definition  of  the  term,  and  of  the  conception — partly 
to  Substantive  law;  partly  to  law  of  Procedure  (Legisla- 
tive, Executive  or  Judicial).^ 

Thus,  in  respect  of  a  particular  alleged  property-right 
(alleged  to  exist,  and  to  have  been  invaded,  or  threatened), 
the  question  of  existence,  and  of  definition,  of  the  alleged 
property-right  is  a  question  of  Substantive  law  (Federal 
or  State) ;  while  the  question  of  invalidity,  in  other  re- 
spects, of  the  actual  or  threatened  public  action  ( Federal 
or  State)  is  a  question  of  Procedure,  (Legislative,  Execu- 
tive, or  Judicial,  as  the  case  may  be) .  In  the  present  Book 
of  our  treatise,  the  matter  is  to  be  considered  from  the 
standpoint  of  Substantive  law  only." 

§  426.    The  Due  Process  Texts,  Generally.^ 
The  three  texts  cited  may,  from  the  textual  point  of  view, 
be  considered  first,  separately,  and  then  collectively,  as  fol- 
lows: 

The  Fifth  Amendment  Text. 

(1)  The  Eminent  Domain  ("compensation")  clause  of 
this  text,  adds  nothing,  in  legal  effect,  to  the  words  which 

^Legislative  and  Executive  Procedure  respectively  being  classed,  in 
our  analysis  of  our  subject,  as  matter  of  Substantive  Law.     See  below. 

^See  Preceding  note. 

As  to  Due  Process  of  Law  in  Legislative  Procedure  as  Procedure, 
see  §§  328-338. 

As  to  Due  Process  of  Law  in  Executive  Procedure,  as  Procedure, 
see  §§  308,  309;  312,  313. 

As  to  Due  Process  of  Law  in  Judicial  Procedure  as  Procedure,  see 
the  Second  Division  of  our  treatise,  Book  VII,  Chapters  XCIII  and 
XCIV  (§§  558-567). 

In  respect  of  the  question  how  far  the  Federal  Organic  Due  Process 
conception  (in  looking,  for  its  definition  to  Substantive  law)  looks  to 
Federal,  and  how  far  to  State,  law;  and  how  far  to  Federal  Organic, 
and  how  far  to  Federal  non-Organic  law,  see  the  two  succeeding  Chap- 
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precede  it,  but  is  a  mere  particularization,  ex  industria, 
thereof :  as  appears  from  the  fact  of  presence,  in  legal  effect, 
with  textual  absence,  of  a  like  compensation  clause  in  the 
Fourteenth  Amendment  Due  Process  text.* 

(2)  The  term  "property"  in  the  Fifth  Amendment  text, 
includes  property  existing  in  the  form  of  rights  under  con- 
tract; and  is,  therefore,  of  the  full  breadth  in  respect  of 
contract-right,  of  the  Impairment  clause." 

In  particular,  it  covers  (as  against  Federal  action)  the 
legal  effect  of  the  expression  "obligation  of,"  of  the  Im- 
pairment clause,  both   (a)   from  the  Substantive  stand- 

ters,  and  also  particular  heads,  as :  Eminent  Domain ;  Jurisdiction ; 
Federal  Question;  Following  State  Decisions. 

^Fifth  Amendment  (operative  only  as  against  Federal  action)  : — 
No  person  shall  *  *  *,  nor  be  deprived  of  life,  liberty,   or 
property,  -without  just  compensation. 

Const,  Art.  I,  §  10:— 

No  State  shall  *  *  *  pass  any  *  *  *  law  impairing  the  obliga- 
tion of  contracts  *  *  *. 

Fourteenth  Amendment: — 

*  *  *,  nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. 

As  to  our  characterization  and  classification  of  the  Impairment 
clause  as  a  Due  Process  text,  see  below  in  this  section:  "Impairment 
Clause",  par.  (2). 

*See  below,  in  this  section.  Fourteenth  Amendment  (1). 

"Upon  a  narrower  view,  promissory  notes,  public  or  corporate  bonds, 
mortgage  bonds  or  notes,  and  ordinary  book  credits,  and  the  like, 
would  be  omitted  from  the  protection  of  the  Amendment,  except  in 
respect  of  Eminent  Domain. 

Judicial  controversy  over  questions  of  public  invasion  of  private 
rights  has,  in  practice,  been  confined  almost  wholly  to  the  field  of 
State  action;  and  there  has  been  very  little  dealing  with  the  Prop- 
erty clause  of  the  Fifth  Amendment, — confined  as  it  is,  to  Federal 
action.  The  doctrine  of  the  text,  however,  (in  respect  of  Contract 
right  as  Property,  within  the  Amendment)  has  been  repeatedly  as- 
sumed. 

Welch  V.  (Jook,  97  TJ.  S.  541;  L  24: 1112;  in  this  case,  the  view  pre- 
sented above  was  adopted  by  the  Court,  although  in  the  particular 
instance  in  question  the  statute  relied  upon  as  an  (executed)  contract 
was  interpreted  as  a  mere  bounty  statute,  and  not  as  creative  of  a  con- 
tract. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Oushman,  108  U.  S.  51;  S  2:236; 
L  2Y :  648 ;  (assuming,  although  not  in  specific  terms,  that  the  Courts 
of  the  United  States,  acting  in  a  Legislative  way,  by  Rules,  are,  by 
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point,*  and  (b)  from  the  standpoint  of  right  to  and  in 
Eemedy  existing  at  the  making  of  a  contract :'  since  right 
to,  and  in,  such  existing  Kemedy,  is  an  Incident  of  all 
property-right,  and  is  involved  in,  and  thus  is  an  Incident 
of,  the  "property"  right  of  the  Fifth  Amendment.' 

It  covers  also,  in  like  manner,  (as  against  Federal  ac- 
tion), the  legal  effect  of  the  term  "impairing"  of  the  Im- 
pairment clause :°  that  term  being  not  a  technical  law 
term,  but  meaning  simply  "invading,"  "interfering  with," 
"depriving  of,"  or  the  like;"  and  being  no  broader  than 
the  term  "deprived  of"  (property)  in  the  Fifth  Amend- 
ment.^^ 

In  fine,  all  that  is  (as  against  State  action)  in  the  Im- 
pairment clause,  is,  in  legal  effect  (as  against  Federal  ac- 
tion) in  the  Fifth  Amendment. 

(3)  The  Equal  Protection  text  of  the  Fourteenth  Amend- 
ment is  present,  in  legal  effect,  (as  against  Federal  action) 
in  the  Fifth  Amendment  text.^^ 

The  Impairment  Clause. 

We  have  necessarily  considered  above,  by  anticipation, 
certain  features  or  aspects  of  the  Impairment  clause.  To 
what  has  been  thus  said,  the  following  is  to  be  added : — 

(1)  The  expression  "pass  any  law"  (we  may  here  ob- 
serve, by  anticipation  of  later  text),^*  presents  no  generic 
differentiation,  in  legal  effect,  of  the  Impairment  clause 
from  the  other  texts  cited :  since,  while  in  terms  contem- 
plating only  action  of  Legislative  character,^*  it,  in  legal 

the  Fifth  Amendment,  bound  not  to  impair  the  obligation  of  con- 
tracts). 

The  same  view  underlies  the  whole  discussion  of  the  Opinions  in 
the  cases  dealing  with  the  Legal  Tender  Act.  Hepburn  v.  Griswold,  8 
Wall.  603,  624;  L  19:  513;  Legal  Tender  Cases,  12  Wall.  45 Y,  550;  L 
20:287. 

'Cases  cited  below.     1§  500-504.     'Ibid. 

»§§  437-443;  458.    "Ibid.      "Ibid. 

^^Assumed,  as  elementary  in  all  cases  (first  group  of  cases,  §  498; 
other  cases  upon  the  Fifth  Amendment,  cited  in  that  section). 

"§  437. 

i*"Legi8lative" :  in  the  broad  sense:   see  Uses  of  Terms. 
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effect,  involves,  and  carries  with  it,  inhibition  of  State  ac- 
tion of  any  class,  Legislative,  Executive,  or  Judicial." 

(2)  The  Impairment  clause,  while  not  textually  employ- 
ing the  term  "due  process  of  law,"  is,  nevertheless,  a  Due 
Process  text,  for  the  reason  that  it  contains,  in  legal  effect, 
the  qualification :  "except  by  due  process  of  law."  Thus, 
for  example,  a  contract-right  existing  in  the  form  of  fran- 
chise, might,  notwithstanding  the  Impairment  clause,  (and 
prior  to  the  broadening  of  that  clause  by  the  Fourteenth 
Amendment),"  be  taken,  by  State  action,  by  right  of  State 
Eminent  Domain :"  (such  taking  being  an  impairment,  in 
the  proper  general  sense  of  that  word,  but  being  an  impair- 
ment by  Due  Process  of  Law) . 

The  Fourteenth  Amendment  Text  Above  Cited. 

(1)  As  has  been  said  above  in  this  section,^*  the  "com- 
pensation" text  of  the  Fifth  Amendment  (dealing  with 
Federal  action)  is  (as  to  State  action),  present,  in  legal 
effect,  in  the  Fourteenth  Amendment  text  cited.^' 

(2)  As  has  been  said  above  in  this  section,^"  the  "equal 
protection"  text  of  the  Fourteenth  Amendment  is  a  mere 
particularization,  ex  industria,  of  the  immediately  preced- 
ing "due  process"  text:   as  appears  from  the  presence,  in 

"§  437. 

In  this  respect,  the  Impairment  clause  is  like  the  State-cession 
clause  (Art.  I,  §  8)  :— 

To  exercise  exclusive  legislation  in  all  cases  whatsoever  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
of  particular  States  and  the  acceptance  of  Congress,  become  the 
seat  of  the  Government  of  the  United  States,  and  to  exercise  like 
authority  over  all  places  purchased  by  the  consent  of  the  legisla- 
ture of  the  State  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dockyards,  and  other  needful  build- 
ings; 
which,  while  dealing,  in  terms,  only  with  action  of  Congress,  con- 
templates full  Federal  Sovereignty,  exerciseable  by  the  Federal  Ex- 
ecutive and  Judicial  Branches,  as  well  (§§  69,  YO). 
^*See  below. 

"West  Eiver  Bridge  v.  Dix,  6  How.  50Y;  L  12:  535;  see  pp.  531  et 
seq.;  also.  Long  Island  Water  Co.  v.  Brooklyn,  166  TJ.  S.  685;  S  17: 
718;  L  41:1165. 
^^Under  "Fifth  Amendment",  par.  (1). 

^'Cases,   generally,   of  State  Eminent  Domain,   under  the  Four- 
teenth Amendment,  cited  §§  383-402. 
^"Under  "Fifth  Amendment",  par.  (3). 
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legal  effect  (although  not  in  letter) ,  of  a  corresponding  text 
in  the  Fifth  Amendment."  That  is  to  say ;  the  qualifica- 
tion :  "without  due  process  of  law"  extends  to  the  "equal 
protection"  clause.^^ 

(3)  The  Fifth  Amendment  text  and  the  Fourteenth 
Amendment,  both  above  cited,  are,  therefore,  in  their  re- 
spective spheres,  (Federal  and  State),  equivalents,  not- 
withstanding their  textual  difference.^' 

(4)  From  this  latter  consideration — coupled  with  what 
has  been  said  above  as  to  the  textual  and  legal  relation  be- 
tween the  Fifth  Amendment  text  cited  and  the  Impairment 
clause — it  follows :  that  the  Fourteenth  Amendment  covers 
all  that  is  in  the  Impairment  clause,  and  is,  in  legal  effect, 
duplicative  of  that  clause,  to  the  extent  of  the  original  ef- 
fect of  that  clause.^* 

Potential  Textual  Consolidation. 

From  what  has  been  said  above  it  follows :  that  the  three 
texts  cited  above  might,  without  change  of  legal  effect,  be 
consolidated  and  condensed  as  follows : 

Neither  the  United  States  nor  a  State  shall  deprive 
any  person  of  life,  liberty  or  property,  without  due 
process  of  law. 

§  427.    Summary,  from  the  Historical  Point  of  View, 
What  has  been  said  above,  from  the  textual  standpoint, 
may  be  summarized,  and  re-stated  from  the  historical  point 
of  view  as  follows : — 

( 1 )  The  Constitution,  in  its  original  form,  textually  pro- 
tected Contract  right  as  against  State  action,  but  not  as 
against  Federal  action." 

^^TJbi  supra. 

^^See  §§  497-499,  and  cases  cited. 

"See  Missouri  Pac.  Ey.  v.  Humes,  115  U.  S.  512,  520;  S  6: 110;  L 
29:  463;  French  v.  Barber  Asphalt  Co.,  181  U.  S.  324,  328  et  seq;  S 
21:625;  L  45:879. 

^*That  is  to  say :  the  Impairment  clause  should,  as  matter  of  logical 
textual  form,  have  been  repealed,  in  terms  (with,  ex  industria,  a  sav- 
ing clause,  as  to  pending  matters)  by  the  Fourteenth  Amendment. 

^°Impairment  clause. 

As  to  the  question  of  operation,  to  this  effect,  (as  against  Federal 
action),  from  the  taking  effect  of  the  Constitution  to  the  Fifth 
Amendment,  of  the  Declaration  of  Independence,  see  §§  13,  26. 
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(2)  The  Fifth  Amendment  covered  (as  to  Federal  ac- 
tion), the  whole  field  covered  (as  to  State  action)  by  the 
Impairment  clause;  but  went  (as  to  Federal  action) 
farther. 

(3)  The  Fourteenth  Amendment  moved  forward,  (as  to 
State  action),  up  to  the  standard  fixed  (as  to  Federal  ac- 
tion) by  the  Fifth  Amendment  text  cited ;  it  covered  (as  to 
State  action),  the  whole  field,  and  the  precise  field,  covered 
(as  to  Federal  action)  by  the  Fifth  Amendment  text  in 
question ;  and  it  thereby  covered  the  field  previously  cov- 
ered by  the  Impairment  clause,  and  thus  overlaps  that 
clause,  and  leaves  it  (like  various  other  Constitutional 
texts ),^°  a  mere  textual  |)articularization,  of  no  present  in- 
dependent legal  operation, — the  Fourteenth  Amendment, 
however  (under  a  familiar  principle  of  Interpretation) 
taking  over  to  itself  existing  Judicial  Precedent  based  upon 
the  Impairment  text. 

Eeference,  therefore,  since  the  Fourteenth  Amendment, 
to  the  Impairment  clause  as  operative  Constitutional  text, 
speaks  merely  from  the  standpoint  of  usage,  and  of  con- 
venience. 

§  428,    Negatory  Form. 

The  Constitutional  texts  in  question  might,  as  matter  of 
textual  expression,  perfectly  well  have  been  put  in  affirma- 
tive, instead  of  negative  (or  inhibitory)  form.  The 
negatory  form  is  mere  matter  of  textual  tradition,  passed 
down  from  texts  prior  to,  and  of.  Magna  Charta ;  and  is  of 
no  legal  effect, — the  texts  being,  in  substance,  affirmative  of 
private  rights ;  and  the  inhibition  of  public  action  being  a 
mere  corollary. 

§  429.    Particular  Terms. 

In  accordance  with  a  general  principle,  and  pursuant  to 
a  general  practice  of  the  Common  Law,  particular  terms,  of 
technical  or  of  established  usage  in  the  Common  Law,  are 

^°As,  for  example,  the  "counterfeiting''  clause  (Art.  I,  §  8) : — 
To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States; 
which,  while  historically  explainable,  is,  in  legal  effect,  surplusage,  §  94. 
So  of  the  greater  part,  if  not  the  whole,  of  the  State  Cession  clause, 
Art.  I,  §  8  (see  our  §  69). 
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employed,  in  the  Constitutional  texts  in  question,  in  their 
Common  Law  sense,  and  with  Common  Law  definition  (ex- 
pansive or  limitative) . 

This  principle  applies  primarily  to  the  general  terms 
"liberty";  "equal"  (protection  of  the  laws)  ;  "property"; 
"contract" ;  "obligation" ;"  but,  also,  secondarily,  to  more 
particular  terms,  necessarily  involved,  as :  "land" ;  "chat- 
tel"; "easement";  "devise";  "legacy";  "ferry."^* 

The  Property,  Contract,  and  Equal  Protection  features 
of  the  texts  cited,  extend,  in  a  general  sense,  to  corpora- 
tions.^® 

The  Liberty  feature  of  the  Fifth  and  Fourteenth  Amend- 
ments does  not  extend  to  corporations.^" 

§  430.  Elasticity  in  the  Common  Law  Conception  or 
Definition. 

Where,  and  in  so  far  as,  a  Common  Law  conception  or 
definition  thus  adopted  is,  at  the  Common  Law,  of  some  de- 
gree of  elasticity,  the  Common  Law  elasticity  follows  it  into 
the  Constitutional  texts  in  question.^^ 

^'See  under  those  terms,  respectively 

^'See  under  those  terms,  and  other  like  terms,  respecti-vely. 

^^Santa  Clara  County  v.  Southern  Pac.  E.  E.,  118  U.  S.  394;  S  6: 
1132;  L  30:118;  Pembina  Mining  Co.  v.  Pennsylvania,  12.5  F.  S. 
181;  S  8:  737;  L  31:  650;  Knoxville  v.  Knoxville  Water  Co.,  212  U.  S. 
1;  S  29: 148;  L  53:  371  (all  dealing  specifically  with  the  Fourteenth 
Amendment,  but  applicable  in  principle  to  the  Fifth  Amendment). 

^oNorthwestern  L.  Ins.  Co.  v.  Eiggs,  203  TJ.  S.  243,  255;  S  27: 126; 
L  51:168. 

^^See,  for  illustration,  §  446. 


CHAPTER  LXX. 

Public  Policy  As  Definitoey  of  the  Due  Process  Texts 
In  Their  Substantive  Aspects.^ 

§  431.    The  General  Principle, 

Underlying,  and  limitatively  deflnitoi-y  of,  the  Due  Proc- 
ess texts  (such  in  terms,  or  such  in  substance)  of  the  Con- 
stitution, is  the  (Federally  Adopted)  Common  Law  con- 
ception of  Public  Policy^  as  limitatively  definitory  of  the 
private  rights  affirmed,  in  general,  by  those  texts :  the  Com- 
mon Law  conception,  as  Federally  Adopted,  being  opera- 
tive distributively,  in  favor  of  Federal,  and  of  State,  action, 
up  to  the  full  extent  of  Federal,  and  of  State,  power,  in 
general. 

(1)  In  respect  of  Federal  power,  we  may  (in  addition  to 
fields  of  action  previously  considered),'  refer  for  illustra- 
tion, to  the  Post  Office  field  ;*  to  forbidding  of  anti-cut-rate 
contracts,  in  suprastate  commerce;^  to  exclusion  of  lot- 
teries and  the  like  from  suprastate  commerce  f  to  the  Con- 
gressional Pure  Food  and  Drug  legislation  f  to  exclusion 

^"Due  Process  texts":  i.  e.,  texts  so  characterized  in  the  preceding 
Chapter  (§§  425-42Y)  including  the  Impairment  clause. 

"Substantive  aspect":    see  §  425. 

2'Tolicy  of  Law",  'Tolice  Power". 

'See,  in  particular,  §§  403-407;  see  also  under  particular  heads. 

^Exclusion  from  the  mails  of  fraudulent  and  immoral  matter  (Ex 
parte  Jackson,  96  TJ.  S.  127;  L  24:877;  Public  Clearing  House  v. 
Coyne,  194  U.S.  497;  S  24:  789;  L  48: 1029). 

Punishment  for  mailing  a  letter  pursuant  to  a  scheme  to  defraud 
(Badders  v.  United  States,  240  U.  S.  391;  S  36:  367;  L  60:  706). 

Eequirement  of  designating  paid  matter  in  newspapers,  etc.  as  "ad- 
vertisement" (Lewis  Pub'g  Co.  v.  Morgan,  229  U.  S.  288;  S  33:  867; 
L  57: 1190. 

^Buttfield  V.  Stranahan,  192  U.  S.  470;  S  24:349;  L  48:525;  Dr. 
Miles  Medical  Co.  v.  Park  &  Sons  Co.,  220  TJ.  S.  373;  S  31:  376;  L 
55 :  502. 

«Horner  v.  United  States  (No.  2) ;  143  U.  S.  570;  S  12:  522;  L  36: 
266 ;  Lottery  Case,  188  U.  S.  321 ;  S  23 :  321 ;  L  47 :  492 ;  Francis  v. 
United  States,  188  U.  S.  375;  S  23:  334;  L  47:  508.' 

'See  Hipolite  Egg  Co.  v.  United  States,  220  U.  S.  45;  S  30:  364;  L 
55:364;  Seven  Cases  v.  United  States,  239  U.  S.  510;  S  36:190; 
L  60:411. 
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from  Foreign  commerce  even  of  classes  of  articles  not  in- 
herently harmful.^ 

(2)  In  respect  of  State  power,  we  need  only  refer  to 
cases  cited  at  certain  other  points,'  and  to  the  numerous 
cases  cited  in  the  succeeding  Parts  of  the  present  Book,^" 
— such  cases  dealing  mainly  with  the  Impairment  clause, 
or  with  the  Due  Process  Clause  of  the  Fourteenth  Amend- 
ment, and,  in  so  far,  being  definitory  of  the  limits  of  State 
power  in  the  field  now  in  question.^^ 

§  432.    Elasticity  of  the  Oommon  Law  Conception. 

In  its  adoption  of  the  Common  Law  conception  and  doc- 
trine of  Public  Policy,  the  Constitution  adopts  the  feature 
of  elasticity  of  that  conception,  and  of  consequent  adapta- 
bility of  it  to  political  or  social  conditions  as  they  arise, 
and  as  they  vary  from  time  to  time.^^ 

§  433.  Public  Policy  Power  as  not  Capable  of  Con- 
gressional or  of  State  Renunciation. 

Broadly  speaking,  it  is  not  competent  to  Congress  or  to 
a  State  to  surrender  or  to  renounce,  Public  Policy  power.^' 

§  434.  Congressional  Power  of  Concession  to  State 
Public  Policy. 

An  illustration  of  the  elasticity  of  the  Common  Law  con- 
ception of  Public  Policy  is  presented  in  Congressional 
power  of  adoption  of  or  concession  to,  the  Public  Policy  of 
the  several  States,  subject  to  revocation  by  Congress.^* 

sThe  Abby  Dodge,  223  TJ.  S.  166;  S  32:310;  L  56:390  (sponges 
grown  or  gathered  under  certain  conditions). 

"§449;  §471. 

^"Dealing  with  Liberty,  Equal  Protection,  and  Eight  in  Existing 
Remedy. 

^^See  under  particular  heads  in  the  Index. 

^^Beer  Co.  v.  Massachusetts,  97  TJ.  S.  25;  L  24:  989;  a  great  num- 
ber of  other  like  cases,  cited  throughout  the  Chapters  of  the  present 
Book. 

"Boyd  V.  Alabama,  94  U.  S.  645;  L  24:302;  Beer  Co.  v.  Massa- 
chusetts, cited  above;  Stone  v.  Mississippi,  101  TJ.  S.  814;  L  25: 1079; 
Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  TJ.  S.  746;  S  4:  652;  L 
28 :  585 ;  (all  dealing  with  State  action,  but  pertinent  in  principle  to 
Congressional  action). 

^*As,  in  respect  of  manufacture  and  sale  of  intoxicating  liquors. 
See  Wilson  Act;  Webb  Act.  See,  also,  generally,  the  succeeding  parts 
of  the  present  Book. 


CHAPTEE  LXXI. 

Other  Pkinciples,  and  Various  Specific  Propositions, 
Dbfinitory  of  Dub  Process. — Method. 

§  435.    The  Subject  Generally. 

We  have  referred  above,^  in  a  general  way,  to  the  Adop- 
tion, by  the  Constitutional  Due  Process  texts,^  of  the  Com- 
mon Law  technical  sense  of  the  Common  Law  technical 
terms  employed  in  those  texts,  respectively.^ 

We  have,  further,*  considered  the  definitory  operation, 
upon  the  term  "due  process  of  law,"^  of  the  (Federally 
adopted)  Common  Law  conception  and  doctrine  of  Public 
Policy.  We  desire,  at  the  present  point,  to  direct  atten- 
tion, from  the  standpoint  of  Substantive  law,  (the  sole 
standpoint  of  the  present  Book  of  our  treatise)  to  the 
definitory  operation  (upon  the  term  "due  process  of  law") 
of  a  great  variety  of  specific  heads  or  doctrines  of  law.  Or- 
ganic and  non-Organic.  Illustrative  particulars  may  be 
presented  as  follows : — 

(1)  The  definition  of  Due  Process  of  law  includes  the 
highly  elaborated  body  of  broader  and  narrower  Common 
Law  conceptions  and  principles  of  (a)  public  right  and  (b) 
private  right,  in  the  fields  of  Eminent  Domain,  of  Taxation 
in  general,  and  of  special  Taxation  (commonly  so-called ).° 

(2)  It  includes  the  Common  Law  conception  and  defini- 
tion of  Equality  before  the  law  ("equal  protection  of  the 
laws"),  with  potential  wide  departure  (recognized  in  that 
conception)  from  rigid  and  absolute  Equality;  that  is  to 
say :  it  embodies  the  Common  Law  conception  of  Equality 
as  admitting,  broadly,  classifications  of  persons  or  of 
things:  with  actual  Equality  only  within  a  particular 
class.' 

(3)  It  includes  the  Common  Law  conception  and  defini- 
tion of  Liberty,  with  the  various  important  qualifications 

^§  429.    ^Including  the  Impairment  clause  (see  §  426). 
'E.  g.,  "property",  "contract",  "equal". 
*In  the  preceding  Chapter. 

"Expressed,  in  terms,  in  the  Fifth  and  the  Fourteenth  Amendments ; 
understood  in  the  Impairment  clause  (§  426). 
'See  Eminent  Domain;  Taxation. 
'Part  IV,  of  the  present  Book  (§§  497  et  seq.). 
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imposed  by  that  conception  and  definition  upon  absolute 
personal  liberty.* 

(4)  It  includes  the  Common  Law  conception  of  Eemedy 
as  matter  of  inherent  and  necessary  Incident  to  specific 
rights:  with  the  numerous  Common  Law  particulariza- 
tions  of  the  Common  Law  conception  and  definition.' 

(5)  It  embodies  the  general  conceptions,  principles  and 
particulars  of  the  general  Law  of  Nations,  as  Federally 
adopted,  (not  to  speak  here  of  Foreign  Eelations)  :  (a)  by 
the  Federal  Organic  law,  for  inter- State  relations;  and 
(b)  by  Congress,  in  exercise  of  its  powers,  as  among  the 
States  and  the  Federal  States  as  a  conventional  Community 
of  Nations.^" 

(6)  It  includes,  from  the  Substantive  point  of  view,  a 
great  body  of  particulars  of  Federally  adopted  Common 
Law  (in  the  broad  sense  of  the  latter  term) ." 

(7)  It  includes,  potentially,  a  vast  potential  range  of 
legislation,  Federal  or  State,  consistent  with  the  Constitu- 
tion of  the  United  States,  and  definitory,  in  futuro,  of  par- 
ticulars of  property  right  in  general,  and  of  contract  right, 
and  the  like. 

§  436.    Method  of  Treatment. 

In  the  succeeding  Parts,  respectively,  of  the  present 
Book,  we  deal  (from  the  standpoint  of  definition  of  Due 
Process  in  its  Substantive  aspect)  with  the  Federal  generic 
conception  and  definition  of  Property  (including  Contract- 
right)  ;  Liberty;  Equality  before  the  law  (Equal  Protec- 
tion of  the  Laws) ;  and  Remedy  (as  matter  of  Substantive 
right).  Various  specific  heads  of  law,  however,  definitory 
of  the  Due  Process  texts,  are  respectively  treated  sepa- 
rately, at  other  points,"  with  proper  reference,  at  the  dif- 
ferent points,  to  the  Due  Process  aspect. 

sPart  III,  of  the  present  Book,  (§§  490  et  seq.). 

'"Remedy":  not  necessarily  of  Judicial  character;  and  here  viewed 
as  matter  of  Substantive  right  and  apart  from  particulars  of  Judicial 
Procedure.    Part  V  of  the  present  Book,  (§§  500  et  seq.). 

'"Book  III,  (§§  213  et  seq.). 

^^Thus,  underlying  the  question  of  protection  of  Contract,  there 
may  be,  in  a  particular  instance,  the  question  of  existence,  and  of 
particulars  of  the  contract;  and  that  question  may  involve  any  one  of 
a  great  variety  of  specific  propositions  of  the  Common  Law  of  Con- 
tract. 

^^See  Taxation;  Eminent  Domain;  Land;  Chattels,  etc. 
22 


CHAPTER  LXXII. 

Different  Aspects  of  Opeeation  of  the  Due  Pkocbss 

Texts.  ^ 

§  437.  Operation  in  the  Legislative,  Executive  and 
Judicial  Fields,  Respectively. 

1.  In  the  Legislative  Field.^ — In  the  Legislative  field, 
the  operation  of  the  Due  Process  texts  (such  in  form  or 
such  in  substance) ,'  is  direct  and  simple :  Federal  or  State 
action  violative  of  the  Constitutional  Due  Process  provi- 
sions is,  as  matter  of  Substantive  law,  null  and  void.* 

In  this  field,  extraneous  facts  may  be  inquired  into,  for 
ascertainment  of  the  validity.' 

2.  In  the  Executive  Field. — What  has  been  said  of  the 
Legislative  field,  is  true,  mutatis  mutandis,  of  the  Execu- 
tive field,*  with  this  qualification:  that  where,  and  in  so 
far  as,  there  is  opportunity  for  objection,  in  the  course  of 
Executive  Procedure,  such  opportunity  is  to  be  taken  ad- 
vantage of ;  and  if  it  is  not  availed  of,  the  Federal  conten- 
tion is  waived.' 

3.  In  the  Judicial  Field. — What  has  been  said  of  the 
Legislative  and  Executive  fields,  is  true  of  the  field  of 
Judicial  action,  Federal  or  State,  in  respect  both  (a)  of  in- 
validity, where  invalidity  appears  upon  the  face  of  the 
record  of  a  particular  judgment,  Federal  or  State,*  and  (b) 
of  permissibility  of  resort  to  extrinsic  evidence  to  show  ab- 

i"Due  Process  Texts" :  i.  e.,  as  defined  §§  425-42Y,— including  the 
Impairment  clause. 

^The  term  "legislative"  being  here  used  in  a  broad  sense,  including 
the  making  or  Amending  of  a  State  Constitution,  and  action  of  minor 
bodies  or  officials  vested  with  Legislative  power.    See  §  438. 

'§§  425-42Y. 

*§§  89-92;  cases  cited  in  §§  342-344. 

^As,  in  the  case  of  railroad  rates,  challenged  as  confiscatory.  (§ 
484). 

«Royall  v.  Virginia,  116  U.  S.  572;  S  6:510;  L  29:735;  Eoyall  v. 
Virginia,  121  U.  S.  102;  S  7:826;  L  30:883  (both  cited  and  stated 
in  §  89,  note). 

'§796.    s§§  627;  646,  par.  (3). 
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sence  of  jurisdiction  in  the  strict  sense,  where  such  absence 
of  jurisdiction  does  not  appear  upon  the  face  of  the  record." 
There  is,  however,  this  difference  in  the  Judicial  field : 
that  where,  in  a  particular  case,  the  Court  in  question  is 
not  absolutely  destitute  of  jurisdiction,  a  Federal  conten- 
tion, however  fundamental,  within  the  field  in  question, 
must  (pursuant  to  general  principles  of  Judicial  Proce- 
dure), be  taken,  and  pressed,  in  an  orderly  way,  in  the 
cause ;  and,  if  not  so  taken  and  pressed,  is  waived,"  at  least 
where  violation  of  the  Federal  Constitutional  provision  in 
question  does  not  appear  upon  the  face  of  the  record  of  the 
final  judgment. 

4.  Mingling  of  the  Legislative,  or  of  the  Executive, 
With  the  Judicial  Field. — What  has  been  said  above  of 
the  Legislative,  and  of  the  Executive,  field,  is  subject  to 
this  qualification :  that  where  invalidity  in  either  of  those 
fields  is  challenged  in  a  Judicial  Proceeding  based  upon 
the  theory  of  validity  of  the  action  in  question,  the  chal- 
lenging party  may  be  required  (by  the  existing  Federal 
Procedure  law )  to  make  his  challenge  in  a  certain  manner, 
and  at  a  certain  stage,  pendente  lite ;  and  failing  such  chal- 
lenge, will  waive  relief  in  the  particular  proceeding.^^ 

5.  "Pass  Any  Law." — The  considerations  above  cited 
dispose  of  any  question  of  specific  limitative  operation  of 
the  textual  expressions,  "pass  any  law,"  and  the  like.^'' 

That  is  to  say, — even  if  such  expressions  are  to  be  viewed 
as  primarily  contemplating  legislation,  they  embody  prin- 
ciples operative  upon  and  in  the  Executive  and  Judicial 
fields.  This  proposition  is  illustrated  in  the  great  number 
of  cases  in  which,  upon  Federal  Writ  of  Error  to  a  State 
Court,  the  State  Court's  judgment  has  been  reversed  upon 

•Roller  V.  Holly,  176  tJ.  S.  398;  S  20:  410;  L  44:  520,  in  its  dealing, 
collaterally,  with  the  judgment  of  1891,  (in  McClintock  v.  Proctor) 
against  EoUer;  numerous  cases  cited  under  Faith  and  Credit  (§§  644- 
650  and  §§  651,  652),  and  under  Service  of  Process  (§§  760-762). 

^"See  Appeal  and  Error:  (Raising  of  the  Question),  and  cases  cited. 

i^See,  for  illustration,  Error  to  State  Court:  Raising  of  Federal 
Question  (§  807). 

^^No  State  shall  *  *  *  pass  any  law  *  *  *. 

No  *  *  *  law  *  *  *  shall  be  passed. 


340  Principles  of  the  Federal  law. 

the  ground  of  its  failure  to  recognize  private  rights  guar- 
anteed by  one  or  another  of  the  Due  Process  Texts." 

§  438.    Higher  and  Lower  Planes  of  Action. 

The  Federal  Inhibitions  or  limitations,  in  general,  ad- 
dress themselves  to  no  particular  plane  of  public  action. 
Thus,  in  the  Federal  Legislative  field,  they  address  them- 
selves to  every  plane  from  Congress  down,  and  in  the  State 
Legislative  field,  from  the  making  or  amending  of  State 
Constitutions,"  down  (at  the  other  extreme)  to  the  plane 
of  municipal  corporations,  and  lesser  offlciel,  generally.^' 

So  of  Executive  action,'"  and  of  Judicial  action." 

§  439.    Successive  Stages  of  Violation. 

It  is,  from  the  standpoint  of  Federal  inhibition  against 
public  action  (Federal  or  State),  immaterial  whether  par- 
ticular action  in  question  is,  or  is  not,  based  upon  preced- 
ing violative  action.  Thus,  an  ordinance  of  a  State  mu- 
nicipal corporation  is  none  the  less  within  the  Federal  in- 
hibition, by  reason  of  the  fact  of  being  consistent  with, 
and  based  upon,  a  State  statute,  itself  violative  of  the  Fed- 
eral inhibition  in  question.^' 

"See  §  427. 

"Louisville  &  Nashv.  K.  E.  v.  Central  Stock  Yards  Co.,  212  U.  S. 
132;  S  29:246;  L  53:441. 
"St.  Louis  V.  Western  Un.  Tel.  Co.,  148  U.  S.  92;  149  U.  S.  465; 

5  13:485;  L  37:380;  S  13:990;  L  37:810;  Walla  Walla  v.  Walla 
Walla  Water  Co.,  172  U.  S.  1 ;  S  19 :  77 ;  L  43 :  401 ;  Detroit  v.  Detroit 
Street  Ey.,  184  TJ.  S.  368;  S  22:410;  L  46:592;  Vicksburg  Water- 
works Co.  V.  Vicksburg,  185  U.  S.  65;  S  22:585;  L  46:808;  Davis 

6  Tarnum  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  207;   S  23:  498;  L  47: 
778;  Pacific  Elec.  Ey.  v.  Los  Angeles,  194  U.  S.  112;  S  24:   586;  L 
48:  896;  Cleveland  v.  Cleveland  City  Ey.,  194  U.  S.  517;  S  24:  756;  L 
48:1102;  Blair  v.  Chicago,  201  U.  S.  400;  S  26:427;  L  50:801; 
Mercantile  Trust  Co.  v.  Columbus,  203  U.  S.  311;  S  27:  83;  L  51: 198; 
Eaymond  v.  Chicago  Traction  Co.,  207  U.  S.  20;  S  28:  7;  L  52: 78; 
Northern  Pac.  Ey.  v.  Duluth,  208  U.  S.  583;  S  28:341;  L  52:630; 
Londoner  v.  Denver,  210  U.  S.  373;  S  28:708;  L  52:1103;  North 
American  Storage  Co.  v.  Chicago,  211  TJ.  S.  306;  S  29:101;  L  53 
195;  Grand  Trunk  Western  Ey.  v.  South  Bend,  227  U.  S.  544;  S  33 
303;  L  57:  633;  Cuyahoga  Power  Co.  v.  Akron,  240  U.  S.  462;  S  36 
402;  L  60:743. 

i«See  §  437,  (2)  and  cases  cited. 

"See  Error  to  State  Court  (Class  of  State  Court),  (§  801). 
"Mercantile  Trust  Co.  v.  Columbus,  203  U.  S.  311;  S  27:  83;  L  51: 
198. 
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So,  of  State  Judicial  action  based  upon,  and  in  harmony 
with  colorably  existing  State  legal  text,  itself  void  by  rea- 
son of  violation  of  a  Federal  inhibition  upon  public  action." 

So,  of  a  State  Constitution,  based  upon  (in  respect  of  one 
certain  provision  of  its  text)  and  harmonious  with,  an 
Enabling  Act  (of  Congress),  itself  violative  of  a  Federal 
Constitutional  provision.'" 

§  440.  Action  of  Lower  Plane  in  Conflict  with  Law  of 
Higher  Plane. 

Action  of  lower  plane  may  be  within  the  scope  of  limita- 
tive Federal  Constitutional  provision  none  the  less  because 
violative  of,  or  unsupported  by,  law  of  higher  plane  of  the 
same  jurisdiction.^^ 

§  441.  Action  as  Within,  or  as  Not  Within,  a  General 
Field  of  Duty. 

We  may  assume  that,  (by  analogy  with  a  familiar  prin- 
ciple of  the  Common  Law  of  Agency),  action  of  a  public 
ofiScial,  of  any  character  or  of  any  plane,  to  be  within  the 
scope  of  Federal  limitation  or  inhibition  upon  public  ac- 
tion, must  have  been  in  the  course  of  a  general  duty  of  such 
official :  otherwise  it  is  mere  private  action.^^ 

§  442.    Coincidence  of  Federal  and  of  State  Inhibition. 

It  is  immaterial,  (for  the  purposes  of  the  Federal  law 

now  in  question),  that  a  particular  Federal  Constitutional 

"Chicago,  B.  &  Q.  E.  R.  v.  Chicago,  166  U.  S.  226;  S  17:  581;  L 
41:979. 

^oGunn  V.  Barry,  15  Wall.  610;  L  21:  212. 

"Thus,  in  Virginia  v.  Eives,  100  U.  S.  313 ;  L  25 :  667 ;  Ex  parte 
Virginia,  100  U.  S.  339;  L  25:  676;  Neal  v.  Delaware,  103  U.  S.  370; 
L  26:567  (all  cited  in  §  437),  the  State  action  (of  lower  plane)  in 
question,  was  either  in  conflict  with  the  State  law,  or  had  no  support 
in  colorahle  State  law. 

So,  Scott  V.  McNeal,  154  U.  S.  34;  S  14: 1108;  L  38:  896;  Thomas 
V.  Texas,  212  U.  S.  278;  S  29:  393;  L  53:  512;  Southern  Pac.  Co.  v. 
Interstate  Com.  Comm.,  219  U.  S.  433;  S  31:279;  L  55:310;  Home 
Tel.  &  Tel.  Co.  v.  Los  Angeles,  227  U.  S.  278 ;  S  33 :  312 ;  L  57 :  510. 

So,  in  the  Federal  field.  Weeks  v.  United  States,  232  U.  S.  383;  S 
34 :  341 ;  L  58 :  652-3.    (Fourth  Amendment.) 

22Hughes  V.  United  States,  230  U.  S.  24;  S  33:1019;  L  57:1374, 
while  not  strictly  to  this  point,  is  illustrative. 
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text  in  question  is  textually  duplicated  by  a  text  of  a  State 
Constitution."' 

§  443.    Definition  of  Violative  Action. 
Action  violative  of  Federal  limitation  or  inhibition  upon 
public  action  may  be  illustratively  defined  as  follows : 

(1)  Mere  failure,  on  the  part  of  a  political  society,  of 
higher  or  of  lower  plane,  to  comply  with  the  terms  of  a  con- 
tract (to  which  such  political  society  is  a  party)  is  not  vio- 
lative of  the  Impairment  Clause  or  of  the  Due  Process 
Clause  of  the  Fourteenth  Amendment;''*  nor  mere  expres- 
sion— even  in  Legislative  form — of  an  opinion  adverse  to 
private  rights;"'  nor  a  mere  determination,  Legislative  in 
form,  to  bring  suit  (even  in  a  State  Court)  to  challenge  and 
to  test  a  claim  of  private  right."' 

(2)  Actual  or  proposed  Judicial  Procedure,  however, 
aimed  not  merely  at  a  just  ultimate  judgment,  but  so 
framed  or  contemplated  as  practically  to  exclude  private 
individuals  from  Judicial  resort,  is,  pro  tanto,  not  Judicial 
Procedure,  but  duress ;  and,  as  such,  is  violative  of  a  Fed- 
eral limitation  or  inhibition  in  question." 

( 3 )  So  of  action  primarily  Legislative  in  form,  but  going 
beyond  mere  expression  of  a  view,  and,  in  form,  directly 

^sHome  Tel.  &  Tel.  Co.  v.  Los  Angeles,  227  U.  S.  278;  S  33:  312;  L 
57 :  510.  (As  to  form  of  presenting  a  Federal  contention,  in  such 
situation,  see  Error  to  State  Court). 

2*St.  Paul  Gas  Light  Co.  v.  St.  Paul,  181  U.  S.  142;  S  21:575;  L 
46:788;  Dawson  v.  Columbia  Trust  Co.,  197  U.  S.  178;  S  25:420; 
L  49:713;  MoCormick  v.  Oklahoma  City,  236  TJ.  8.  657;  S  35:455; 
L  59:771. 

''^St.  Paul  Gas  Light  Co.  v.  St.  Paul;  Dawson  v.  Columbia  Trust 
Co.,  both  cited  above;  Northern  Pac.  Ey.  v.  Duluth,  208  U.  S.  583, 
590;   S  28:341;  L  52:630. 

"Defiance  Water  Co.  v.  Defiance,  191  U.  S.  184;  S  24:  63;  L  48: 
140.  In  this  case,  a  municipal  corporation  of  a  State,  brought  suit 
in  a  State  Court,  seeking  a  judgment  of  invalidity  of  a  contract  with 
a  water  company,  and  obtained  injunction.  In  this  situation,  it  was 
not  competent  to  the  water  company  to  maintain  a  counter-suit,  in  a 
Federal  Court  (on  the  ground  of  Federal  question,  relying  on  the 
State  Court  suit  as  action  of  Impairment).  In  such  situation,  there 
was  a  complete  Federal  remedy,  in  the  State  suit,  in  respect  of  ques- 
tions of  Federal  law  arising;  and  a  presumption  of  justice,  in  respect 
of  non-Federal  questions  of  law,  and  of  questions  of  fact.  So,  Des 
Moines  v.  City  Ey.,  214  U.  S.  179;  S  29: 553;  L  53:  958. 

^^See  Due  Process  in  Judicial  Procedure  (§§  658  et  seq.). 
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operative,  proprio  vigore,  to  establish  rights  or  absence  of 
rights,  even  though  no  direct  physical  enforcement  is  pro- 
vided for :  as,  in  the  case  of  an  ordinance  of  a  State  mu- 
nicipal corporation,  repealatory,  in  form,  of  a  railroad 
street  franchise;^*  or  in  terms  making  an  actual  reduction 
of  street-railway  fares  ;"*  or  in  terms  fixing  upon  a  railroad 
corporation  the  duty  of  a  certain  reconstruction  of  its  road- 
way f  or  denying  liability  under  a  certain  water  contract, 
and  providing  for  (and  followed  by)  a  municipal  election 
for  issue  of  municipal  bonds  for  establishment  of  a  rival 
water  plant.^^ 

So  of  an  order — on  its  face  self -executory — of  a  railroad 
commission,  fixing  rates.^^ 

So  of  proceeding  to  build  a  dam,  without  legal  procedure, 
in  violation  of  water-power  rights.^^ 

"'Grand  Trunk  Western  Ey.  v.  South  Bend,  22Y  F.  S.  544;  S  33: 
803;  L  57:633. 

"'Cleveland  v.  Cleveland  City  Ey.,  194  U.  S.  517;  S  24:  756;  L  48: 
1102. 

^"Northern  Pac.  Ey.  v.  Duluth,  cited  above. 

siVicksburg  Waterworks  Co.  v.  Vicksburg,  185  TJ.  S.  65;  S  22:  585; 
L  46:808. 

See  also  Blair  v.  Chicago,  201  U.  S.  400;  S  26:  427;  L  50:  801. 

^"McChord  v.  Louisville  &  Nashv.  E.  E.,  183  U.  S.  483;  S  22: 165; 
L  46: 289. 

s^Cuyahoga  Power  Co.  v.  Akron,  240  U.  S.  462;  S  36:402;  L  60: 
743. 

As  to  mere  breach  of  contract,  see  §  458. 
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CHAPTER  LXXIII. 

Certain  General  Principles  of  Property  (Including 
Contract  Right  and  Franchise  Right ).^ 

§  444.  Scope  of  the  Conception  of  Property:— (a)  Con- 
tract-Right as  Property. 

We  have  pointed  out  above/  that  the  Fifth  Amendment, 
in  it  "property"  text,  covers,  (as  against  Federal  action), 
the  whole  Contract  field  covered  (as  against  State  action) 
by  the  Impairment  clause. 

At  the  present  point,  we  treat  right  existing  under  Con- 
tract as  merely  one  form  of  property.^ 

§  445.  Scope  of  the  Conception  of  Property:— (b) 
Franchise  as  Property:  Franchise  as  Contract. 

A  franchise  arises  by  public  grant,  express  or  implied; 
and  a  public  grant,  like  a  private  grant  or  conveyance,  is 
a  contract :  an  executed  contract. 

Viewed  from  the  standpoint  of  the  title  vested  in  the 
franchise-holder,  a  franchise  is  property ;  viewed  from  the 
standpoint  or  origin  and  mode  of  creation  and  of  acquisi- 
tion, a  franchise  is  (executed)  contract.  The  situation  is 
the  same,  in  fine,  that  exists  in  case  of  an  ordinary  convey- 
ance of  land :  the  grantee's  title  is  property,  simply ;  but 
from  the  standpoint  of  origin  and  mode  of  acquirement,  the 
situation  is  one  of  (executed)  contract. 

^Limitation  upon  Federal  Action. 
Fifth  Amendment : — 

No  person  shall  be  *  *  *  deprived  of  *  *  *  property,  without 
due  process  of  law;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation. 
Limitation  upon  State  Action  : — 
Const.,  Art.  I,  §  10:— 

No  State  shall  *  *  *  pass  any  *  *  *  law  impairing  the  obliga- 
tion of  contracts  *  *  *. 
Fourteenth  Amendment: — 

*  *  *  nor  shall  any  State  deprive  any  person  of  *  *  *  property, 
without  due  process  of  law;  *  *  * 
2§§.426,427. 

'As  to  features  peculiar  to  property  existing  in  the  form  of  right 
under  Contract,  see  §§  458-466. 

347 


348  Principles  of  the  Federal  Law. 

At  the  Common  Law,  franchises  were  commonly  viewed 
from  the  standpoint,  not  of  (executed)  contract  but  of 
property;  the  franchise,  in  the  abstract,  being  viewed  as 
an  incorporeal  property-res,  and  the  holder's  interest  as 
property-title.  This  view  has  continued,  and  has  prevailed, 
in  the  Federal  Organic  law,  when  and  in  so  far  as  potential 
scope  of  Federal  action  has  been  in  question. 

That  is  to  say,  the  Property  clauses  of  the  Fifth  Amend- 
ment have  been  viewed  as  inclusive  of  franchises  as  "prop- 
erty." 

In  respect,  however,  of  State  action,  the  original  Consti- 
tution gave  Federal  recognition  in  terms,  not  to  "prop- 
erty," in  general,  but  only  to  property  existing  in  the  form 
of  right  to  the  obligation  of  contracts.*  The  result  was : 
that  a  franchise,  to  be  brought  within  the  protection  of  the 
Federal  Organic  law,  had  to  be  viewed :  not  from  the  stand- 
point of  title,  but  from  the  standpoint  of  origin :  that  is  to 
say,  of  (executed)  contract. 

This  point  of  view,  when  first  presented  and  applied,' 
was  a  novel  one;  and  it  may  be  said  to  have  appeared  to 
many  persons  a  forced  conception." 

In  view  of  the  Property  clause  of  the  Fourteenth  Amend- 
ment, it  is  unnecessary  now  to  resort  to  the  contract  aspect 
of  franchise  title  for  Federal  protection  as  against  State  ac- 
tion. 

For  definition  and  particulars  of  a  given  franchise,  the 
grant  is,  of  course,  always  to  be  looked  to. 

While  the  contract  aspect  in  franchises  has  thus  been 
emphasized  (from  the  standpoint  of  protection  as  against 
State  action),  the  property  aspect  has  been  equally  ob- 
served. Thus,  a  State-granted  franchise  is  property,  for 
purposes  of  State  taxation.'' 

*Iiiipainnent  clause. 

^Trustees  of  Dartmouth  College  v.  Woodward,  4  Wh.  518;  L  4:  629. 

'We  may  refer  to  the  extreme  elaborateness  of  the  different 
Opinions  rendered  in  the  case  in  support  of  the  proposition  that  the 
charter  in  question  was  a  contract;  to  the  very  considerable  body  of 
controversial  literature  dealing  with  the  Dartmouth  College  case, 
down  to  a  recent  period ;  to  the  repeated  challenge  of  the  decision,  in 
argument,  (see  Federal  decisions  in  which  the  case  has  been  cited), 
and  to  the  continued  Judicial  recognition  of  need  of  explanation  and 
of  justification  of  the  decision  (cases  above  referred  to). 

'Metropolitan  Ey.  v.  New  York,  199  U.  S.  1;  S  25: 705;  L  50: 65. 
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§  446.    Potential  Differences  in  Local  Particulars. 

Within  the  degree  of  elasticity  known  to  the  Common 
liRW,  in  respect  of  particulars  of  property-title,  the  Federal 
Organic  law  of  Property  leaves  to  the  Legislative  and  to 
the  Judicial  authorities,  respectively,  of  the  States  sev- 
erally, power  of  particulars  of  definition  of  Property ;  and 
confines  itself  to  the  definition  and  to  the  guarding  of  those 
limits. 

The  principle  applies  alike  (a)  to  property-res  existing 
by  nature;  (b)  to  property-res  created  by  private  human 
effort;  and  (c)  to  property-res  created  by  law  (as,  a  Patent 
or  Copyright  franchise) . 

The  breadth  of  State  power  of  definition  of  property-res 
is  illustrated  in  State  capacity  to  protect  wild  birds,  in 
flight  through,  and  within,  a  State,  as  property-res." 

The  outer  limit,  on  the  other  hand,  of  State  power  in  this 
field,  is  defined  and  illustrated  by  and  in  State  incapacity 
of  giving  to  minerals,  when  extracted  and  separated  from 
the  soil,  a  characterization  other  than  that  of  chattels  in 
general." 

§  447.  The  Question  of  Public  Office  as  Property:— 
(a)  As  Between  the  Public  and  the  Office-holder. 

i.  Federal  Office.— As  between  the  Federal  public 
generally,  or  a  particular  Federal  public  (the  public  of  a 
Federal  area).  Federal  public  office  is — as  matter  of  Un- 
written Federal  Organic  law  (Organic  Public  Policy) — not 
capable  of  being  viewed  as  private  property.^" 

2.  State  Office. — The  existence  of  the  principle  above 
stated  (dealing  with  Federal  office)  does  not,  in  and  of  it- 
self, necessarily  involve  the  conclusion  of  incapacity  on  the 

•Geer  V.  Connecticut,  161  U.  S.  519;  316:600;  L  40:793;  see 
Patsone  V.  Pennsylvania,  232  U.  S.  138;  S  34:  281;  L  58:  539;  Sentell 
V.  New  Orleans  etc.  E.  R.,  166  U.  S.  698;   S  17:  693;  L  41: 1169. 

'Oklahoma  v.  Kansas  Nat.  Gas  Co.,  221  U.  S.  229;  S  31:564;  L 
55:716,  and  (as  Haskell  v.  Kansas  Natural  Gas  Co.),  224  U.  S.  217; 
8  32:442;  L  56:  738. 

As  to  a  seat  in  a  stock  exchange  as  property,  definable  by  the  terms 
of  membership,  see  Hyde  v.  Woods,  94  U.  S.  523;  L  24:  264;  Page  v. 
Edmunds,  187  U.  S.  596;  S  23:  200;  L  47:  318. 

"Sanchez  v.  United  States,  216  U.  S.  167;  S  30:367;  L  54:432. 

See  Blake  v.  United  States,  103  U.  S.  227;  L  26:  462;  Crenshaw  v. 
United  States,  134  U.  S.  99,  104;  S  10:431;  L  33:825. 
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part  of  a  State  to  give  to  State  public  offices — of  lower,  if 
not  of  higher,  plane — the  character,  as  against  the  State,  of 
private  property,  within  the  Federal  Organic  conception  of 
property.  The  natural  conclusion,  however,  would  seem 
to  be  that  the  Federal  Organic  policy  (above  referred  to), 
applicable  to  Federal  office,  is  applicable  to  State  office, 
from  the  point  of  view  of  Federal  Organic  law." 

§  448.  The  Question  of  Public  Office  as  Property  :—(b) 
As  Between  Private  Claimants. 

As  between  rival  claimants  of  an  office  carrying  emolu- 
ments, public  office  has,  by  reason  of  such  emoluments,  a 
property  aspect,  and  is,  thereby,  "property"  within  the  view 
of  the  Federal  Organic  law." 

§  449.  Distinction  Between  (a)  Property-Res  and  (b) 
Right  of  a  Particular  Use  Thereof. 

The  distinction  is  fundamental  between  (a)  title  to  a  par- 
ticular property-res,  and  (b)  right  to  a  particular  use 
thereof." 

"See  Butler  v.  Pennsylvania,  10  How.  402,  416;  L  13:  472;  Taylor 
V.  Beckham  (No.  1),  178  U.  S.  548,  576,  577;  S  20:  890;  L  44: 1187. 

"Kennard  v.  Louisiana,  92  U.  S.  480;  L  23:478;  in  which  the 
jurisdiction  of  the  Supreme  Court  would  seem  to  have  been  capable 
of  being  rested  solely  on  the  Property  clause  of  the  Fourteenth 
Amendment. 

'^^Thus,  a  State  inhibition  (otherwise  lawful)  of  making  brick 
within  a  certain  portion  of  the  city,  is  not  a  deprivation  of  property 
of  the  owner  of  a  olay-bed  there  situated.  Hadacheck  v.  Los  An- 
geles, 239  U.  S.  394;  S  36: 143;  L  60:  348. 

So,  of  emission  of  dense  smoke  by  a  manufacturing  plant  in  a  city. 
Northwestern  Laundry  v.  Des  Moines,  239  U.  S.  486;  S  36:206;  L 
60:396. 

So,  Ohio  Oil  Co.  V.  Indiana  (No.  1),  177  TJ.  S.  190;  S  20:  576;  L  44: 
729  (reg,ulation  of  drawing  of  natural  gas)  ;  Lindsley  v.  Natural  Car- 
bonic Gas  Co.,  220  IJ.  S.  61 ;  S  31 :  337 ;  L  55 :  369  (regulation  of  draw- 
ing of  mineral  spring  water)  ;  L'Hote  v.  New  Orleans,  177  U.  S.  587 ; 
S  20:  788;  L  44:  899  ("segregated  district"  in  city)  ;  House  v.  Mayes, 
219  U.  S.  270;  S  31:  234;  L  55:  213  (regulation  of  sales  by  grain  ex- 
change) ;  Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  157;  S  33; 
66 ;  L  57 :  164  (inhibition  of  low-price  sales  aimed  at  destroying  com- 
petition) ;  Kail  Coal  Co.  v.  Ohio  Industrial  Comm.,  236  U.  S.  338;  S 
35 :  359 ;  L  59 :  607  (requirement  of  coal-screening,  at  mine)  ;  Ply- 
mouth Coal  Co.  V.  Pennsylvania,  232  U.  S.  531;  S  34:  359;  L  58:  713 
(requirement  of  leaving  pillars  in  coal-mines) ;  Wurts  v.  Hoagland, 
114  U.  S.  606;  S  5:1086;  L  29:229  (enforced  drainage  of  private 
lands;  see  also  under  Special  Taxes) ;  Grenada  Lumber  Co.  v.  Mississ- 
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We  may  here  refer  to  the  familiar  Common  Law  doctrine 
that  the  owner  of  property  may,  by  his  voluntary  action, 
subject  it  to  rights  of  the  public  therein,  and,  thereby,  to 
public  regulation/* 

In  fine,  there  is  no  such  thing  as  absolute  and  exhaustive 
private  right  of  property;  but  all  property  is  subject  to 
certain  rights  of  the  public. 

§  450.    Expectancies  of  Public  Gratuity,  not  Property. 
Mere  expectancies  of  a  public  gratuity  are  not  property, 
however  well  founded  may  be  the  expectation.^^ 

§  451.   Bounty  Lavs^s,  Not  Acted  Upon. 

An  offer,  in  futuro,  of  a  public  bounty  for  action  con- 
ceived to  be  of  public  advantage  is — like  an  offer  by  a 
private  person — revocable  prior  to  acceptance  by  action 
under  it,^°  and  is,  therefore,  at  that  stage,  not  the  subject 
of  private  property  title."  When  it  is  accepted,  by  action 
under  it  while  it  still  stands  open,  a  contract  arises — as 
would  be  the  case  between  private  persons — and  the  ac- 
ceptor's interest  therein  is  a  property-right.^' 

ippi,  217  IJ.  S.  433;  S  30:  535;  L  54:  826  (anti-monopoly  etc.  legisla- 
tion) ;  German  Alliance  Ins.  Co.  v.  Hale,  219  TJ.  S.  307;  S  31 :  246;  L 
55 :  229  (inhibition  of  Insurance  combinations)  ;  Price  v.  Illinois,  238 
U.  S.  446;  S  35:892;  L  59:1400  (inhibition  of  boric  acid  in  food 
products);  Halter  v.  Nebraska,  205  TJ.  S.  34;  S  27:419;  L  51:696 
(inhibition  of  United  States  flag  upon  merchandise,  as  advertise- 
ment) . 

"Munn  V.  Illinois,  94  U.  S.  113;  L  24:  77;  Budd  v.  New  York,  143 
U.  S.  517;  S  12:  468;  L  36:  247  (cases  of  State  regulation  of  privately 
owned  grain  elevators). 

^^Such  an  expectancy  is,  for  example,  not  assets  for  creditors. 
Emerson's  Heirs  v.  Hall,  13  Pet.  409;  L  10:  223;  Briggs  v.  "Walker, 
171  U.  S.  466;  S  19:1;  L  43:243;  Blagge  v.  Balch,  162  TJ.  S.  439; 
S  16:853;  L  40:1032. 

"Salt  Co.  V.  East  Saginaw,  13  Wall.  373 ;  L  20 :  611 ;  Tucker  v. 
Ferguson,  22  Wall.  527;  L  22:  805;  West  Wisconsin  E.  E.  v.  Super- 
visors, 93  U.  S.  595;  L  23:  814;  Welch  v.  Cook,  97  U.  S.  541;  L  24: 
1112. 

^^Oases  last  cited. 

So  of  a  State  statutory  offer  of  sale  of  public  land  (Banning  Co.  v. 
California,  240  TJ.  S.  142;  S  36:  338;  L  60:  569. 

i^Burdon  Sugar  Co.  v.  Payne,  167  U.  S.  127;  S  17:  754;  L  42: 105. 
(In  this  case,  an  Act  of  Congress  offered  a  bounty  to  manufacturers  of 
sugar  from  cane  grown  within  the  United  States.    The  manufacturer 
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§  452.    Assets,  Generally,  as  Property. 

The  Federal  Constitutional  protection  of  property  is  not 
limited  to  specific  articles,  but  extends  to  an  individual's 
assets  as  a  fund,  without  regard  to  the  specific  articles, 
corporeal  or  incorporeal,  of  which  the  fund  is  composed; 
and  protects  against  undue  reduction  of  such  fund,  as  it 
protects  against  unlawful  dealing  with  a  specific  piece  of 
property-res. 

This  appears  from  the  principle  (viewed  from  the  stand- 
point of  Substantive  law)  that  a  fixing  of  rates,  or  other 
requirement  involving  expense  or  loss  of  revenue,  or  a 
penalty  provision,  may  be  a  deprivation  or  diminution  of 
property  within  the  Fifth  and  Fourteenth  Amendments." 

§  453.  Right  of  Freedom  from,  (or  Limits  of),  Penal- 
ties, Damages,  and  the  Like. 

A  feature  of  a  private  individual's  property-right  in  his 
assets,  as  a  fund,  is  his  right,  as  matter  of  property  (1)  to 
freedom,  to  a  certain  extent,  from,  and  (2)  to  certain  limi- 
tations of,  penalties,  damages,  and  other  burdens:  as,  in 
unreasonably  low  rates  ;^°  unreasonable  requirement  of 
furnishing  freight  cars;"  building  switches,  sidings,  and 
the  like;"  providing  scales  at  railroad  stations;^'  provi- 
sion for  double  damages,  for  failure  to  pay  a  claim  f*  and, 
a  fortiori,  penalizing  refusal  to  pay  excessive  charges." 

could  pledge,  in  advance,  his  expected  bounty,  in  favor  of  a  cane- 
grower,  to  secure  the  price  of  cane). 

As  to  certain  instances  of  Treaty  claims,  see  Comegys  v.  Vasse,  1 
Pet.  193;  L  7: 108;  United  States  v.  Weld,  127  U.  S.  51;  S  8: 1000;  L 
32:  62;  Williams  v.  Heard,  140  U.  S.  529;  S  11:  885;  L  35:  550. 

"Chicago,  Milw.  &  St.  Paul  E.  E.  v.  Wisconsin,  238  U.  S.  491;  S 
35 :  869 ;  L  59 :  1423  (non-lowering  of  unoccupied  upper  berth)  ;  Loan 
Ass'n  V.  Topeka,  20  Wall.  655,  659  et  seq. ;  L  22 :  455.    See  Eates,  §  484. 

^oEx  parte  Young,  209  U.  S.  123 ;  S  28 :  441 ;  L  62 :  714. 

"Louisville  &  Nashv.  E.  E.  v.  Central  Stock  Yards  Co.,  212  U.  S. 
132;   S  29:246;  L  53:  441. 

22Missouri  Pac.  Ey.  v.  Nebraska,  217  U.  S.  196;  S  30:461;  L  54: 
727. 

^^Great  Northern  Ey.  v.  Minnesota,  238  U.  S.  340;  S  35:753;  L 
59 :  1337. 

2*Chicago,  Milw.  &  St.  P.  Ey.  v.  Polt,  232  U.  S.  165;  S  34:  301;  L 
58 :  554. 

2=St.  Louis,  Iron  Min.  etc.  Ey.  v.  Wynne,  224  U.  S.  354;  S  32:  493; 
L  56:  799. 
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§  454.    Right  of  or  to  Transfer. 

1.  Inter  Vivos.— The  Federal  Organic  definition  of  priv- 
ate property-right  includes  right  of  transfer  inter  vivos. 
Thus,  it  is  not  competent  to  a  State  to  forbid,  even  to  do- 
mestic banking  corporations,  sale  and  endorsement  of  notes 
held  at  the  time  by  such  corporations,^^  or  to  place  burdens 
of  prohibitive  tendency  upon  transfer.^^ 

The  right  of  transfer  is,  of  course,  subject  to  such  defini- 
tory  qualifications  as  apply  to  property-right  generally: 
as,  a  requirement  of  recording,^*  or  of  notice  to  persons  in- 
terested ;-°  or  a  requirement  that  in  a  sale,  a  note,  given  in 
payment,  shall  state  the  nature  of  the  consideration  f°  or 
change  in  method  of  transfer  of  shares  of  stock  in  domestic 
corporations :  with  requirement  of  public  record  ;^^  or  re- 
quirements of  mode  of  sale,  aimed  at  protection  of  buyers 
fiom  deception.^^ 

2.  Testamentary  Pow^er. — At  the  Common  Law,  testa- 
mentary power  was  not  viewed  as  a  natural  right;  and,  in 
so  far  as  it  existed,  at  a  given  time,  it  was  a  mere  creature 
of  statute,  and  a  privilege  voluntarily  granted  by  the  pub- 
lic, as  a  matter  of  Public  Policy.  This  view  enters,  as  mat- 
ter of  definition,  into  the  Federal  Organic  conception  of 
Property;  and,  as  far  as  the  Federal  Organic  law  is  con- 
cerned. Congress,  within  the  sphere  of  Federal  action,  and 
the  States  severally,  within  their  several  spheres,  are  free  to 
deal  with  the  matter  at  pleasure.  In  no  jurisdiction  is  af- 
firmative law,  adverse  to  testamentary  power,  needed,  to 
make  such  power  non-existent ;  the  mere  absence  of  Writ- 
ten law  of  the  subject  would  involve  absence  of  power ;  for 

28pianters'  Bank  v.  Sharp,  6  How.  301;  L  12:  447. 

"Walker  v.  Whitehead,  16  Wall.  314;  L  21:  357;  Cuthbert  v.  Vir- 
ginia, 135  TJ.  S.  662;  S  10:  972;  L  34:  304. 

^^Tlnited  States  v.  Crosby,  7  Cr.  115;  L  3:287;  Allen  v.  Eiley, 
203  U.  S.  347;    S  27:  95;   L  51:  216. 

2'Ourtis  V.  Whitney,  13  Wall.  68;  L  20:  513. 

'"John  Woods  &  Sons  v.  Carl,  203  U.  S.  358;  S  27:  99;  L  51:  219; 
Ozan  Lumber  Co.  v.  Union  County  Bank,  207  U.  S.  251 ;  S  28,  89 ; 
L  52: 195  (State  statutory  requirement  of  statement  of  the  considera- 
tion, where  the  consideration  is  a  patent  right). 

"Henley  v.  Myers,  215  U.  S.  373;   S  30: 148;  L  54:  240. 

"Armour  &  Co.  v.  North  Dakota,  240  U.  S.  510;  S  36:440;  L  60: 
771;  (State  requirement  of  certain  fixed  net  weights  of  lard  sold  at 
retail  in  containers). 
23 
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it  is  only  in  and  by,  and  only  as  fixed  and  defined  by,  Writ- 
ten law,  that  it  exists  in  any  jurisdiction.'^ 

3.  By  Intestacy  Succession. — The  question  of  right  of 
transfer  of  property,  in  case  of  intestacy,  may  be  considered 
from  two  separate  standpoints :  that  of  the  decedent,  in  his 
lifetime,  and  that  of  survivors. 

That  is  to  say,  there  may  be  asserted,  on  the  one  hand,  the 
view  that  a  living  person  has,  as  matter  of  Federal  Or- 
ganic law,  a  property-right  to  the  effect  that  in  case  of,  and 
to  the  extent  of,  intestacy,  his  property  shall  pass  to  per- 
sons within  a  certain  limited  class ;  and  there  may  be  in- 
dependently asserted  the  view:  that  upon  death,  and  in 
case  of  intestacy,  there  at  once  arises,  (as  matter  of  Fed- 
eral Organic  Law),  in  persons  within  a  certain  limited 
class,  title  in  property  late  of  the  decedent. 

The  two  theories  would  come  to  the  same  thing  in  prac- 
tice ;  and  they  may  be  considered  together. 

In  view  of  practice,  in  England  and  in  this  country,  for 
centuries,  it  could  not  be  claimed  that  such  class,  and  the 
property-rights  of  such  persons,  inter  se,  are  fixed  and  de- 
fined by  natural  right.  The  concession  would  have  to  be 
made :  that  the  class  and  the  relations  of  its  members,  inter 
se,  are,  to  a  large  extent,  matter  of  discretion  with  the  pub- 
lic. The  claim  of  right  would  necessarily  take  the  form  of 
a  contention  that  upon  the  decease  of  a  property-owner,  the 
public  becomes  a  trustee  of  the  property,  with  the  obliga- 
tion of  distributing  it,  in  its  discretion,  among  a  class 
composed  of  blood  relations,  or  a  surviving  husband  or 
wife.  There  is  no  support,  in  Federal  authority,  for  such 
a  contention. 

4.  By  Deed  of  Trust,  Operative  upon  Death. — ^What 
has  been  said  above  (particularly  in  respect  of  testamen- 
tary disposal )  is  applicable  to  disposal  by  deed  or  by  other 
form  of  transfer  inter  vivos,  anticipatory  of  the  testator's 

^'United  States  v.  Perkins,  163  U.  S.  625;  S  16:10Y3;  L  41:287; 
Magoun  v.  Illinois  Trust  etc.  Bank,  lYO  U.  S.  283;  S  18:  594;  L  42: 
103Y;  Knowlton  v.  Moore,  178  U.  S.  41;  S  20:  747;  L  44:  969;  Cahen 
V.  Brewster,  203  TJ.  S.  543;  S  27: 174;  L  51:310;  Uterhart  v.  United 
States,  240  U.  S.  598;  S  36:  417;  L  60:  819. 
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decease;  revocable  by  him  (but  actually  not  revoked)  in 
his  lifetime.'* 

§  455.    De  Minimis. 

In  all  fields,  the  Common  Law  principle  De  Minimis,  is 
recognized  and  applied.  Thus — in  the  field  of  Property — 
articles  intended  for  sale  as  food,  but  unwholesome,  and  by 
law  non-saleable,  may — as  far  as  Federal  Organic  law  is 
concerned — be  treated  as  non-property,  (that  is,  of  no 
property  value),  and  destroyed,  without  notice,  and  with- 
out compensation,  even  where  they  have  some  small  pe- 
cuniary value  for  purposes  other  than  food.'' 

So  a  foreign  corporation,  lawfully  ordered,  in  a  State 
proceeding,  to  produce  its  books  and  papers  from  outside 
the  forum,  is  not  entitled,  as  a  condition  of  compliance,  to 
compensation  for  its  effort  and  expense  therein — the  dimi- 
nution thereby  of  its  property  (its  general  assets)  being 
viewed  as  negligible.'" 

§  456.    Title  of  Abutter  in  the  Soil  of  a  Public  Way. 

Land  within  the  locus  of  a  public  way,  intrastate  or  ex- 
trastate,  does  not,  from  the  standpoint  of  Federal  Organic 
Property  law,  differ  generically  from  other  land,  in  gen- 
eral, in  respect  of  title  thereto  or  therein;  and  the  only 
questions,  in  the  case  of  any  given  way,  or  of  any  given 
areal  portion  of  any  given  way,  are:  (a)  who  has  the  gen- 
eral title  in  the  soil;  and  (b)  who  has  easements  therein. 
It  is,  for  example,  competent  to  the  public,  in  creating  a 
public  way,  to  condemn  the  fee,  and  to  become  the  sole  and 
exclusive  owner  of  the  whole  title :  with  no  right  in  abut- 
tors,  as  such,  but  with  the  right  only  of  entering  and 
travelling  on  the  way,  as  members  of  the  general  public. 
It  is,  however,  equally  competent  to  the  public,  in  creating 
a  way,  to  leave  in,  or  to  grant  to,  abutters,  as  such,  peculiar 

3*Bizlleii  V.  Wisconsin,  240  F.  S.  625;  S  36:4Y3;  L  60:830  (valid 
State  succession  tax  in  such  situation). 

==Eeduction  Co.  v.  Sanitary  Works,  199  U.  S.  306;  S  26: 100;  L  50: 
204;  Gardner  v.  Michigan,  199  F.  S.  325;  S  26:106;  L  50:212; 
North  American  Storage  Co.  v.  Chicago,  211  U.  S.  306;  S  29: 101;  L 
53:  195. 

See  also,  Lawton  v.  Steele,  152  U.  S.  133;  S  14:499;  L  38:385 
(destruction  of  fishing-nets  unlawfully  set). 

''Consolidated  Eendering  Co.  v.  Vermont,  207  IT.  S.  541;  S  28: 178; 
L  52:327. 
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title  in  the  way :  as,  an  easement  of  light,  or  of  a  certain 
grade.  All  this  is  matter  of  option  with  a  given  public, 
Federal  or  State,  in  creating  any  given  public  way. 

What  the  public  can  do,  in  the  creation  of  a  way,  it  can, 
of  course,  do  subsequently,  by  granting  such  peculiar  ease- 
ments to  abuttors  on  a  given  way,  or  class  of  ways,  or  in 
public  ways  in  general.^^ 

In  such  original  or  subsequent  action,  the  concession  or 
grant  may  be  of  any  desired  degree  of  breadth  or  narrow- 
ness, at  the  public  pleasure.  Thus,  there  may  be  left  in 
(or  granted  to)  abuttors,  an  easement  of  right  of  continu- 
ance of  a  certain  grade,^*  or  of  light  and  air.^°  In  fine,  the 
question  is  one  of  mere  local  land-title,  and  involves  no 
Federal  element  except  that  of  Federal  assurance  of  such 
property  (title)  rights  as  exist  by  the  local  law." 

§  457.  The  Question  of  Private  Property  in  Existing 
Law  Other  than  Law  of  Remedy." 

The  question  has  from  time  to  time  arisen,  in  different 
forms,  whether,  under  any  circumstances,  (and,  if  at  all, 
under  what  circumstances,  and  how  far),  private  indi- 
viduals have  a  property-right  in  existing  law  other  than 
law  of  Remedy,"^  that  is,  a  right  to  continuance,  without 
change,  of  such  existing  law. 

The  Federal  law  of  the  subject  may,  perhaps,  be  sum- 
marized as  follows : — 

(1)  In  existing  law,  merely  as  such,  there  is  no  such 

"Ettor  V.  Tacoma,  228  U.  S.  148;  S  33:428;  L  5Y:Y73. 

^^Ettor  V.  Tacoma,  cited  above. 

si'Muhlker  v.  Harlem  E.  E.,  197  U.  S.  544;  S  25:522;  L  49:872 
(four  Justices  dissenting) ;  Birrell  v.  New  York  &  Harlem  E.  E.,  198 
U.  S.  390;  S  25:667;  L  49:1096. 

*°See  Transportation  Co.  v.  Chicago,  99  U.  S.  635;  L  25:  336;  Penn- 
sylvania E.  E.  V.  Miller,  132  U.  S.  75;  S  10:  34;  L  33:  267;  New  York 
Elev.  E.  E.  V.  Fifth  Bank,  135  U.  S.  432;  S  7:  23;  L  30:259;  Hot 
Springs  E.  E.  v.  Williamson,  136  U.  S.  121;  S  10:955;  L  34:355; 
Osborne  v.  Missouri  Pac.  Ey.,  147  U.  S.  248;  S  13:299;  L  37:155; 
Meyer  v.  Eichmond,  172  U.  S.  82;  S  19:106;  L  43:374;  Sauer  v. 
New  York,  206  U.  S.  536;  S  27:  686;  L  51: 1176.  (The  distinction 
is,  of  course,  always  to  be  observed,  between  (a)  Federal  cases  arising 
in  the  Federal  Original  Jurisdiction,  applying  State  law,  and  (b) 
cases  of  Federal  Error  to  a  State  Court.) 

*iA8  to  Law  of  Eemedy,  see  §§  500-506. 

^^As  to  which,  see  note  above. 
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private  property-right.  Thus,  the  question  of  particulars 
of  disposition  of  the  property  of  decedents  is,  in  the  view  of 
the  Federal  Organic  law,  matter  of  Public  Policy  of  any 
given  jurisdiction ;  and  during  the  life  of  a  property-owner 
there  exists,  in  other  persons,  no  property -right,  in  existing 
law,  providing  for  succession.*^ 

So  of  existing  law  of  Eminent  Domain  Procedure,**  and 
of  an  administrator's  statutory  power  of  sale  of  property.*'' 

So,  existing  holders  of  tax  certificates  may,  by  new  legis- 
lation, be  required  to  notify  the  owner  of  land  before  tak- 
ing a  tax  deed.*" 

So,  of  a  requirement  of  public  record  of  transfer  of  cor- 
porate stock,  as  a  condition  of  freedom  from  shareholder's 
liability.*' 

So,  in  the  view  of  the  Federal  Organic  law,  the  field  of 
definition  of  private  tort,  and  of  dealing  with  such  torts, 
and  with  penalties  payable  to  private  individuals,  is  a  field 
of  Public  Policy  (of  the  United  States,  of  the  States  sev- 
erally, and  of  Federal  areas  severally  to  the  extent  of  their 
general  delegation  of  power) ;  and  may  be  dealt  with  fully 
in  such  field;  with  the  result — to  speak  from  the  stand- 
point of  the  Federal  Organic  law  of  Property — that  a  priv- 
ate individual  has  no  property-right  in  this  field.  This  is 
true  broadly,  and  in  respect  of  all  stages  up  to  and  exclu- 
sive of  the  stage  of  actual  receipt  of  compensation.*' 

This  principle  is  applicable,  a  fortiori,  to  change  in  exist- 
ing law  of  tort,  in  f uturo.*® 

What  has  been  said  above  of  torts,  is  applicable  to  the 

*3Baker's  Ex'ors  v.  Kilgore,  145  U.  S.  487;  S  12:  943;  L  36:  Y86; 
•validity,  as  against  a  husband  and  his  existing  judgment  creditors, 
of  a  State  statute  abolishing,  in  praesenti,  the  husband's  expectancy 
(up  to  that  time  existing)  in  future  products  of  the  wife's  lands.  See 
Amett  Y.  Eeade,  220  U.  S.  311;  S  31:425;  L  55:47T. 

**Backus  V.  Fort  Street  Union  Depot  Co.,  169  TJ.  S.  55Y;  S  18:  445; 
L  42:853. 

*'Bank  of  Hamilton  v.  Dudley's  Lessee,  2  Pet.  492 ;  L  Y :  496. 

*«Curtis  V.  Whitney,  13  Wall.  68  :L  20:513. 

*'Henley  v.  Myers,  215  U.  S.  3Y3;  S  30: 148;  L  54:  240. 

^'Louisiana  v.  New  Orleans,  109  U.  S.  285 ;  S  3 :  211 ;  L  2Y :  936. 

♦^Missouri  Pac.  Ey.  v.  Mackey,  12Y  U.  S.  205;  S  8:1161;  L  32: 
107;  Martin  v.  Pittsburg  etc.  K.  E.,  203  U.  S.  284;  S  2Y:  100;  L  51: 
184;  Missouri  Pac.  Ey.  v.  Castle,  224  IT.  S.  541;  S  32:  606;  L  56:  8Y5. 
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interest  of  possible  or  of  actual  informers  in  qui  tarn  ac- 
tions." 

Where  a  class  of  persons  peculiarly  in  need  of  protection 
in  respect  of  their  property-rights  are,  for  their  protection, 
subjected  by  law  to  disability  in  respect  of  disposal  of  prop- 
erty, the  disability  is  mere  matter  of  Public  Policy  of  the 
time  being,  and  is  subject  to  change,  and  is  not,  in  favor  of 
such  persons,  a  feature  of  property-right."^ 

(2)  Law,  Written  or  Unwritten,  of  limitative  character, 
existing  at  a  particular  period,  enters,  by  way  of  limita- 
tion, into  a  contract  then  made,  a  franchise  then  granted, 
or  other  property-right  then  newly  arising;  qualifies  its 
particular  terms ;  and,  pro  tanto,  takes  it  out  of  the  defini- 
tion of  contract,  or  of  property,  within  the  Constitutional 
texts  in  question."^ 

(3)  It  is  immaterial  that  such  existing  limitative  law 
rests  at  the  time  in  question,  in  future  Judicial  decision. 
In  such  situation,  the  contract-right,  franchise,  or  other 
property-right,  is  subject  to  subsequent  such  Judicial  de- 


"Norris  v.  Crocker,  13  How.  429;  L  14:  210;  Confiscation  Cases,  7 
Wall.  454;  L  19: 196. 

'^As,  in  the  case  of  Federal  inhibition  of  alienation,  by  Indians,  of 
lands  individually  held.  Williams  v.  Johnson,  239  U.  S.  414;  S  36: 
150;  L  60:358. 

See  also,  Due  Process  of  Law  in  Legislative  Procedure ;  and  Public 
Policy;   and  cases  cited. 

^^Mason  v.  Haile,  12  Wh.  370;  L  6:  660;  Eailroad  v.  McClure,  10 
Wall.  511;  L  19:997;  German  Bank  v.  Franklin  County,  128  U.  S. 
526;  S  9: 159;  L  32:  519;  Denny  v.  Bennett,  128  U.  S.  489;  S  9: 134; 
L  32:  491;  Gulf  &  Ship  Island  K.  E.  v.  Hewea,  183  U.  S.  66;  S  22:  26; 
L  46 :  86 ;  Peters  v.  Broward,  222  U.  S.  483 ;  S  32 :  122 ;  L  56 :  278 ;  Con- 
sumers' Co.  V.  Hatch,  224  U.  S.  148;  S  32:465;  L  56:708;  Ennis 
Water  Works  v.  Ennis,  233  U.  S.  652;  S  34:  767;  L  58: 1139. 

In  Mason  v.  Haile,  cited  above,  a  prison  bond,  "until  lawfully  dis- 
charged", incorporated  and  was  subject  not  merely  to  (State)  Ju- 
dicial discharge,  but  to  discharge  by  (State)  Legislative  Eesolve,  the 
latter  form  of  discharge  being  consistent  with  existing  Organic  law 
of  the  State. 

"Miller  V.  Ammon,  145  U.  S.  421;  S  12:  884;  L  36:  759;  Eailroad 
T.  McClure,  cited  above;  Central  Land  Co.  v.  Laidley,  159  II.  S.  103; 
S  16 :  80 ;  L  40 :  91 ;  National  Mut.  Bldg.  &  Loan  Assoc,  v.  Brahan, 
193  U.  S.  635;  S  24:532;  L  48:823;  Moore-Mansfield  Co.  v.  Elec- 
trical Co.,  234  U.  S.  619;  S  34:941;  L  58:1503;  Cleveland  &  Pitta- 
burgh  E.  E.  V.  Cleveland,  235  U.  S.  50;  S  35:  21;  L  59: 127. 
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(4)  Existing  Written  law,  (considered  solely  as  such, 
apart  from  any  question  of  existing  Judicial  interpretation 
of  it),  affirmatively  and  specifically  permissive  of  the  com- 
ing into  existence  of  a  contract-right,  a  franchise,  or  other 
property-right,  enters  into  such  contract,  franchise,  or 
other  right;  is  protected  by  the  Federal  Constitutional 
texts  in  question ;  and  is  irrepealable." 

(5)  This  principle  appears  (a)  to  be  operative  in  like 
manner  on  pure  Unwritten  law  (existing  in  the  form  of 
authoritative  Judicial  Precedent  of  the  forum  in  question) , 
and  to  make  such  Precedent  incapable  of  reversal  or  modi- 
fication adversely  to  such  rights  arising  prior  to  reversal 
or  modification;^^  and  (b)  to  be  so  operative  also  upon 
existing  Judicial  Precedent  interpretative  of  Written  law." 

"Steamship  Co.  v.  Jolifie,  2  Wall.  460;  L  lY:  805. 

"Douglass  V.  Pike  County,  101  U.  S.  677;  L  25:  968;  Green  County 
V.  Conness,  109  U.  S.  104;  S  3:  69;  L  27:  872;  Muhlker  v.  Harlem  E. 
E.,  197  IT.  S.  644;  S  25:522;  L  49:872;  (see  dissenting  Opinion); 
Birrell  v.  New  York  &  Harlem  E.  E.,  198  TJ.  S.  390;  S  25 :  667;  L  48 : 
1096;  (four  Justices  dissenting).  See,  however,  Sauer  v.  New  York, 
206  U.  S.  536;  S  27:  686;  L  51: 1176. 

"State  Bank  v.  Knoop,  16  How.  369;  L  14:  977;  Jefferson  Branch 
Bank  V.  Skelly,  1  Black  436;  L  17: 173. 

The  cases  cited  above  in  the  present  section  are  cases  of  Federal 
Appellate  Eeview  of  State  Judicial  decision. 

Cases  arising  in  the  Federal  Original  Jurisdiction,  and  not  pre- 
senting on  the  record  the  Constitutional  questions  now  under  discus- 
sion, may,  perhaps,  properly  be  cited  here,  as  in  some  degree  corrobora- 
tive of  propositions  tentatively  stated  above  in  the  present  section.  In 
these  cases  (about  to  be  cited)  the  Federal  Judiciary  recognizes  and 
applies  (as  matter  of  general  law)  the  principles  which  we  have  ten- 
tatively stated  above  as  and  for  doctrines  of  Constitutional  law. 
Gelpcke  v.  Dubuque,  1  Wall.  175 ;  L  17 :  520 ;  Havemeyer  v.  Iowa 
County,  3  Wall.  294;  L  18:38;  Douglass  v.  Pike  County,  101  U.  S. 
677;  L  25:968;  Green  County  v.  Conness,  109  IJ.  S.  104;  S  3:69 
L  27:  872;  Carroll  County  v.  Smith,  111  U.  S.  556;  S  4:  539;  L  28 
607;  Anderson  v.  Santa  Anna,  116  IT.  S.  356;  S  6:413;  L  29:633 
Knox  County  v.  Ninth  Bank,  147  U.  S.  91;  S  13:  267;  L  37:  93;  Fol- 
som  V.  Ninety  Six,  159  U.  S.  611;  S  16: 174;  L  40:  278;  Stanly  County 
V.  Coler,  190  TJ.  S.  437;  S  23:  811;  L  47: 1126;  Great  Southern  Hotel 
Co.  V.  Jones,  193  U.  S.  532;  S  24:  576;  L  48:  778;  Jetton  v.  University 
of  the  South,  208  U.  S.  489 ;  S  28 :  375 ;  L  52 :  584. 


CHAPTEE  LXXIV. 

Principles  Peculiar  To  Property  Existing  In  the  Form 
OF  Eight  Under  Contract. 

§  458.    Impairment. 

We  have,  at  earlier  points,  considered  the  question  of 
Impairment.^ 

We  may,  however,  here  point  out  that  Impairment  is 
committed  only  by  action  of  the  public  in  its  general  ca- 
pacity, not  by  action  in  its  capacity  (where  such  situation 
exists)  of  a  party  to  a  contract  in  question.  That  is  to 
say,  mere  breach  of  such  contract,  by  the  public,  is  not  Im- 
pairment.^ 

§  459.    Executed  Contracts,  as  Such. 

The  Constitutional  texts  protective  of  property  existing 
in  the  form  of  rights  under  contracts,^  draw  no  distinction 
between  executory,  and  executed  contracts ;  but  protect  the 
latter  as  well  as  the  former.^ 

§  460.  Contracts  to  Which  the  United  States,  a  State 
of  the  Union,  or  a  Federal  State,  is  a  Party. 

The  Federal  Organic  Contract  and  Property  provisions 
apply  to  contracts  to  which  the  United  States,  a  State  of 

^Part  I  of  the  present  Book;  preceding  Chapter  of  the  present 
Part  (§§  444-457). 

See  also  the  succeeding  Chapter  (§§  467-484:  Franchise). 

2St.  Paul  Gas  Light  Co.  v.  St.  Paul,  181  U.  S.  142;  S  21:  575;  L 
45:788;  Dawson  v.  Columbia  Trust  Co.,  197  U.  S.  178;  S  25:420;  L 
49:  713;  Shawnee  Sewerage  Co.  v.  Stearns,  220  U.  S.  462;  S  31:  452 
L  55:  544;  McOormick  v.  Oklahoma  City,  236  U.  S.  657;  S  35:455 
L  59:  771;   Manila  Investment  Co.  v.  Trammell,  239  U.  S.  31;   S  36 
12;   L  60:129. 

The  Federal  Constitutional  protection  of  contract  does  not  operate 
retroactively,  as  against  laws  passed  by  or  in  a  Foreign  country,  prior 
to  its  acquisition  by  the  United  States:  as,  in  the  case  of  such  laws 
of  Texas.    League  v.  De  Young,  11  How.  185;  L  13:  657. 

^The  Fifth  Amendment,  Property  Clause;  the  Impairment  Clause, 
and  the  Fourteenth  Amendment. 

*As,  a  conveyance  of  land  (Fletcher  v.  Peck,  6  Cr.  87;  L  3:162; 
Owings  V.  Speed,  5  Wh.  420;  L  5 :  124)  ;  or  a  dedication  of  land.  Cin- 
cinnati V.  Louisville  &  Nashv.  E.  E.,  223  U.  S.  390,  399;  S  32:267; 
L  56:481. 
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the  Union,  or  a  Federal  State,  is  a  promisor  party  (or 
grantor),  as  well  as  to  contracts  of  a  private  promisor  or 
grantor.'* 

Thus,  a  Treaty  ("compact")  eflfectually  made  between 
pny  two  of  the  various  Domestic  Sovereign  or  quasi-Sov- 
ereign political  societies  of  the  Federal  Kealm,°  was,  prior 
to  the  Fourteenth  Amendment,  within  the  Impairment 
Clause  of  the  Constitution.^ 

§  461.    Statutory  Quasi-Contract. 

Statutory  quasi-contract  of  fixed  liability,  (as  in  the 
case  of  compulsory  pilotage-f ees ) ,  is  within  the  Constitu- 
tional texts  in  question." 

§  462.    Consideration:— SuflBcient  if  Valid  when  Given. 

It  is  sufficient  to  existence  and  to  validity  of  a  contract, 
from  the  standpoint  of  Federal  Organic  protection,  that 
the  consideration  was  lawful  at  the  time  of  the  making  of 
the  contract.® 

§  463.    Contract  for  a  Contract. 

A  contract  for  the  making  of  a  future  specified  contract, 
is  itself  a  contract  within  the  Federal  Organic  Protection.^" 

'Fletcher  v.  Peck,  6  Cr.  87;   L  3: 162;    Green  v.  Biddle,  8  Wh.  1 
L  5:  547;    (approved,  Coyle  v.  Oklahoma,  221  IJ.  S.  559,  577;    S  31 
688;    L  55:853);    Curran  v.  Arkansas,  15  How.  304;    L  14:705 
McGee  v.  Mathis,  4  Wall.  143,  155;   L  18:314;   Hartman  v.  Green- 
how,  102  U.  S.  672;  L  26:  271;  Hall  v.  Wisconsin,  103  IJ.  S.  5;  L  26: 
302;   Antoni  v.  Greenhow,  107  U.  S.  769;   S  2:91;   L  27:468;   Vir- 
ginia Coupon  Cases,  114  U.  S.  269,  270;   S  5:  903;  L  29: 185;  Walsh 
V.  Columbus  etc.  E.  E.,  176  U.  S.  469;   S  20:  393;  L  44:  548. 

'I.  e.,  The  United  States;  the  States  of  the  Union,  severally,  and 
Federal  States,  severally. 

'Green  v.  Biddle,  cited  above:  a  case  of  Compact  between  Vir- 
ginia and  the  then  prospective  and  inchoate  State  of  Kentucky;  but 
applicable  broadly  to  the  extent  of  the  text. 

As  to  the  character  in  general,  and  broadly,  of  Treaty  (or  "Com- 
pact") as  Contract,  see  Treaty. 

'Steamship  Co.  v.  Jolifie,  2  Wall.  450;  L  17:805;  (a  pilotage-fee 
not  affected  by  repeal  of  the  statute,  after  tender  of  services,  and  ac- 
crual thereby  of  claim  to  fee). 

'White  V.  Hart,  13  Wall.  646;  L  20:  685:  sale  of  a  slave;  if  valid 
when  made,  contract  of  payment  not  released  by  the  Thirteenth 
Amendment.  So,  Osbom  v.  Nicholson,  13  Wall.  654;  L  20:689; 
Boyce  v.  Tabb,  18  Wall.  546 ;  L  21 :  757. 

lOBedford  v.  Eastern  Bldg.  &  Loan  Ass'n,  181  U.  S.  227;  S  21:  597; 
L  45:  834. 
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§  464.    Incidents  of  Contract. 

Pursuant  to  the  general  Doctrine  of  Incidents,  Incidents 
of  a  contract  right  are  within  the  Federal  Organic  concep- 
tion, like  the  principal  features." 

§  465.    Marriage  Contract. 

While  the  establishment  of  the  Marriage  status  has  an 
aspect  of  Contract,  it  is  not  within  the  scope,  as  Contract, 
of  the  Constitutional  texts  now  in  question,  as  against  Di- 
vorce and  Separation  laws.^' 

§  466.    "Obligation"  of  a  Contract. 

The  term  "obligation"  (of  a  contract),  as  employed  in 
the  Impairment  clause,  appears  to  intend,  primarily,  at 
least,  the  substantive  binding  character  of  a  Contract." 

If  so,  or  in  so  far  as,  it  intends  existing  Eemedy,  it  is 
considered  elsewhere.^* 

^^Thus,  when,  by  State  law,  the  coupons  of  State  bonds  were  (as 
matter  of  right  on  the  part  of  the  bondholder)  tenderable  in  payment 
of  taxes,  they  were  so  tenderable  also  for  costs,  in  a  judgment  in 
favor  of  the  State  for  taxes  and  costs.  McGahey  v.  Virginia,  135 
U.S.  662;   8  10:972;  L  34:  304. 

As  to  Eemedy,  generally,  as  an  Incident  of  Contract,  see  Remedy 
(§§  500-506). 

i^Hunt  V.  Hunt,  Appendix  to  131  U.  S.,  p.  clxv;  L  24: 1109. 

"§§  425,  426.    !*§§  500-506. 


CHAPTER  LXXV. 

rEiNOiPLES  Peculiarly  Applicable  To  Property  Exist- 
ing In  the  Form  of  Franchises.' 

§  467.    Method  of  the  Discussion. 

Provisions  of  the  State  Constitutions,  and  of  Federal 
and  of  State  statute  law — of  higher  or  of  lower  plane — 
granting,  or  claimed  to  have  granted,  franchises,  differ 
widely  inter  se;  and  the  possible  and  actual  variety  of 
situations  of  fact,  under  a  given  text  or  type  of  text,  is  very 
great ;  and  the  authoritative  decisions  present,  to  a  large 
extent,  not  doctrinal  principles,  but  application  of  prin- 
ciples to  particular  situations,  often  differing  but  slightly 
inter  se :  with  the  result  of  impossibility  of  any  great  de- 
gree of  exactness  of  generalization,  in  doctrinal  form.^ 

A  certain  degree  of  classification,  however,  is  practica- 
ble, by  entering,  to  a  certain  extent,  into  the  field  of  Inter- 
pretation, as  distinguished  from  that  of  pure  principle; 
and  in  addition  to  a  statement  of  principles  proper,  we 
shall,  in  the  present  Chapter,  undertake  to  present  such  a 
practical  classification  of  applications  of  principles  to 
typical  situations. 

§  468.  Franchise  of  Tax  Exemption,  Complete  or  Par- 
tial. 

In  respect  of  franchise  of  exemption,  complete  or  par- 
tial, from  taxation,  various  particularizations  or  specializa- 
tions of  the  general  principles  considered  in  other  sections, 
may  be  summarized  as  follows : 

(1)  "Special  Taxes." — ^A  grant,  in  general  terms,  of 
tax  exemption,  is  presumptively  limited  to  ordinary  taxes, 
and  does  not  include  special  assessments  representing  (or 
intended  to  represent)  a  corresponding  increment  in  value 

^As  to  (a)  the  Property  aspect  and  (b)  the  Contract  aspect  of 
Franchise,  see  §  445. 

For  principles  applicable  to,  but  not  peculiar  to,  Franchise,  see  the 
preceding  Chapters  of  Book  V. 

^See,  to  this  effect,  Phoenix  Ins.  Co.  v.  Tennessee,  161  U.  S.  174, 179, 
180;  S  16:471;  L  40:  660. 

363 


364  Principles  of  the  Federal  Law. 

to  property  in  question.^'  This  doctrine  rests  upon  the 
ground,  that  in  such  case,  there  is,  in  legal  contemplation, 
no  net  burden  upon,  and  no  net  outgo  from,  the  person  or 
the  property  in  question,  but  that  there  is  rendered  a  full 
quid  pro  quo.* 

(2)  Increase  Above  the  Amount  op  Capital  Stock. — 
When  tax-exemption  runs  to  a  corporation  having  a  fixed 
maximum  of  capital  stock,  the  exemption  is,  in  the  absence 
of  specific  provision  to  the  contrary,  to  be  viewed  as  ap- 
plicable to  all  the  property  of  the  corporation,  notwith- 
standing the  fact  that,  by  natural  causes,  the  value  of  the 
property  has  come  to  exceed  the  face  amount  of  the  per- 
mitted capital  stock.' 

(3)  Offer  of  Tax  Exemption: — Acceptance,  by  Ac- 
tion.— Franchise  of  tax-exemption  has  often  arisen,  in 
practice,  under  a  general  offer,  by  the  public,  subject  to 
acceptance  by  individual  action  contemplated  by  the  offer : 
as,  in  the  case  of  a  general  offer,  by  a  State,  of  tax-exemp- 
t'!on,  for  a  term  of  years,  to  purchasers  of  swamp  lands  be- 
longing to  the  State." 

In  such  a  situation,  the  general  Common  Law  principles 
of  public  general  offer  and  of  acceptance,'  apply,  upon  the 
question  of  rise,  and  of  definition,  of  the  franchise,  in  favor 
of  a  particular  individual.' 

(4)  Organization  Under  a  Charter,  as  Acceptance. — 
The  mere  enactment  of  a  statutory  charter  of  a  corpora- 
tion, with  a  provision  of  tax-exemption,  is  a  mere  offer  by 
the  public,  up  to  the  point  of  organization  under  the  char- 
ter.    Up  to  that  point,  there  is  no  acceptance,  and  there- 

^Illinois  Centr.  E.  E.  v.  Decatur,  147  U.  S.  190;  S  13:293;  L  37: 
132;  Eochester  Ey.  v.  Eochester,  205  Ij.  S.  236;  S  27:469;  L  51: 
784. 

*Case  last  cited. 

The  question  might  perhaps,  easily  arise,  in  a  particular  situation, 
if  not  generally,  whether  a  general  exemption,  in  futuro,  from  such 
special  assessments,  was  within  the  tax-exemption  power. 

'Wright  V.  Georgia  E.  E.  etc.  Co.,  216  U.  S.  420;  S  30:  242;  L  54: 
544. 

«McGee  v.  Mathis,  4  Wall.  143;  L  18:  314. 

'Such,  e.  g.,  as  obtain  in  respect  of  an  offer  of  a  reward  and  in 
respect  of  offer  of  bounty  (§  451). 

'McGee  v.  Mathis,  cited  above. 
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fore  no  tax-exemption  contract;    and  the  tax-exemption 
provision  is  revocable.' 

§  469.    The  Question  of  Exclusiveness. 

1.  As  Against  Private  Competition. — In  the  view  of 
the  Federal  law,  a  private  franchise  is  presumptively  not 
exclusive,  as  against  the  grant  of  a  like  franchise  to  other 
private  persons." 

The  presumption  is,  however,  in  practice,  not  infre- 
quently overcome  by  particular  circumstances  establishing 
such  exclusiveness." 

'Planters'  Ins.  Co.  v.  Tennessee,  161  U.  S.  193;    S  16:466;   L  40: 
667. 
1.  Examples  of  Existence  and  op  Definition^  of  Tax  Exemption. 

Gordon  v.  Appeal  Tax  Court,  3  How.  133 ;  L  11 :  529 ;  Dodge  v. 
Woolsey,  18  How.  331 ;  L  15 :  401 ;  Jefierson  Branch  Bank  t.  Skelly, 
1  Bl.  436;  L  1Y:173;  McGee  v.  Mathis,  4  Wall.  143;  L  18:314; 
Farrington  v.  Tennessee,  95  U.  S.  679 ;  L  24 :  558 ;  Asylum  v.  New 
Orleans,  105  U.  S.  362;  L  26;  1128;  Tennessee  v.  Whitworth,  117  U. 
S.  129;  S  6:645;  L  29:830;  Home  Ins.  Co.  v.  New  York,  134  U. 
S.  594;  S  10:593;  L  33:1025;  Bank  of  Commerce  v.  Tennessee, 
161  U.  S.  134;  S  16:456;  L  40:645;  (as  modified  on  re-hearing, 
163  U.  S.  416;  S  16 :  1113;  L  41 :  211)  ;  Wright  v.  Georgia  E.  E.  etc. 
Co.,  216  U.  S.  420;   S  30:  242;  L  54;  544. 

2.  Cases  op  Unfounded  Contention  of  Tax-Exemption. 

Welch  V.  Cook,  97  F.  S.  541;  L  24: 1112;  Vicksburg  etc.  E.  E.  v. 
Dennis,  116  U.  S.  665;  S  6:  625;  L  29:770;  Pennsylvania  E.  E.  v. 
Miller,  132  U.  S.  75;  S  10:34;  L  33:267;  Sioux  City  Ey.  v.  Sioux 
City,  138  U.  S.  98;  S  11:226;  L  34:  898;  Wilmington  etc.  E.  E.  v. 
Alsbrook,  146  U.  S.  279;  S  13:72;  L  36:972;  Shelby  County  v. 
Union  Bank,  161  U.  S.  149;  S  16:  558;  L  40:  650;  Home  Ins.  Co.  v. 
Tennessee,  161  U.  S.  198;  S  16:476;  L  40:  669;  Central  E.  E.  etc. 
Co.  V.  Wright,  164  U.  S.  327;  S  17:  80;  L  41:  454;  Citizens'  Bank  v. 
Owensboro,  173  U.  S.  636;  S  19:  530;  L  43:  840;  Wells  v.  Savannah, 
181  U.  S.  531;  S  21:697;  L  45:986;  Theological  Seminary  v. 
Illinois,  188  U.  S.  662;  S  23:  386;  L  47:  641;  Wisconsin  &  Mich.  Ey. 
V.  Powers,  191  U.  S.  379;  S  24:107;  L  48:229;  Water,  Light  etc. 
Co.  V.  Hutchinson,  207  U.  S.  385;  S  28:135;  L  52:257;  Great 
Northern  Ey.  v.  Minnesota,  216  U.  S.  206;   S  30:  344;   L  54:446. 

i»Charles  Eiver  Bridge  v.  Warren  Bridge,  11  Pet.  420;  L  9:773; 
The  Binghampton  Bridge,  3  Wall.  51;  L  18: 137. 

"Bridge  Prop'rs  v.  Hoboken  Co.,  1  Wall.  116;  L  17:  571;  New  Or- 
leans Gas  Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650;  S  6:  252;  L  29: 
516;  New  Orleans  Water- Works  Co.  v.  Eivers,  115  U.  S.  674;  S  6: 
373;  L  29:  525;   St.  Tammany  Water  Works  v.  New  Orleans  Water 
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2.  As  Against  Public  Competition. — The  same  pre- 
sumption obtains  in  respect  of  exclusiveness  of  a  franchise 
as  against  competition  by  the  public  in  its  organized  ca- 
pacity;" and  the  presumption  may,  perhaps,  in  view  of 
general  principles  elsewhere  considered,"  be  said  to  be  of 
greater  strength. 

In  this  field  also,  however,  instances  of  failure  of  the  pre- 
sumption (and  of  exclusiveness  as  against  the  organized 
public)  are  presented  in  practice." 

§  470.  Public  Policy  as  Distinguished  from  Franchise- 
Grant. 

It  constantly  happens  that  conditions  peculiarly  bene- 
ficial to  one  or  to  another  individual  or  class,  and  of  such 
character  as  to  be  potential  subject-matter  of  franchise- 
grant,  exist,  not  by  way  of  franchise-grant,  but  as  mere  mat- 
ter of  Public  Policy  for  the  time  being :  as,  in  the  case  of  a 
general  law  inhibiting  to  local  authorities  the  licensing  of 
a  ferry  within  a  certain  distance  of  an  existing  ferry.^^ 

The  most  familiar  illustration  of  such  situation  is  seen 
in  the  widely  prevailing  exemption  from  taxation,  of  prop- 
erty used  for  religious  or  charitable  purposes.  Such  ex- 
emption is,  presumptively,  mere  matter  of  Public  Policy 
for  the  time  being,  and  revocable  at  pleasure,  whether  the 
exemption  be  general,  in  terms,  in  respect  of  certain  classes 
of  property,  or  specific  in  respect  of  a  certain  property." 

§  471.    Subjectivity  to  Future  Public  Policy. 

Pursuant  to  a  general  principle,"  every  franchise,  of 
whatever  character,  and  however  specific  in  terms,  is  sub- 
Works,  120  U.  S.  64;  S  Y:405;  L  30:563;  City  Ey.  v.  Citizens  K. 
E.,  166  U.  S.  557;   S  17:  653;   L  41: 1114. 

"Skaneateles  Water  Works  Co.  v.  Skaneateles,  184  U.  S.  354;  S 
22:  400;  L  46:  585;  Joplin  v.  Light  Co.,  191  U.  S.  160;  S  24:  43;  L 
48: 127;  Knoxville  Water  Co.  v.  Knoxville,  200  TJ.  S.  22;  S  26:  224; 
L  50:353. 

is§  472. 

"Vicksburg  v.  Vicksburg  Water- Works  Co.,  202  U.  S.  453;  S  26: 
660;   L  50:1102. 

"Williams  v.  Wingo,  177  U.  S.  601;  S  20:  793;  L  44:  905. 

"Christ  Church  v.  Philadelphia,  24  How.  300;  L  16:602;  Grand 
Lodge  V.  New  Orleans,  166  U.  S.  143 ;   S  17 :  523 ;  L  41 :  951. 

"§§  431-434. 
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ject  to  change,  in  future,  in  the  particulars  of  Public 
Policy/' 

§  472.    Strict  Construction. 

In  accordance  with  a  general  Common  Law  principle  of 
public  grants,  grants  of  tax-exemption  are  construed 
strictly  in  favor  of  the  public.  Thus,  where  State-granted 
lands  were,  in  terms,  tax-exempt  until  sold  by  the  grantee, 

I'Eagle  Ins.  Co.  v.  Ohio,  153  U.  S.  446;    S  14:868;    L  38:7Y8 
(validity  of  new  State  requirement  of  statements  of  condition,  etc.) 

Northern  Pac.  Ey.  v.  Duluth,  208  F.  S.  583 ;  S  28 :  341 ;  L  52 :  630 
Chicago,  B.  &  Q.  E.  E.  v.  Nebraska,  lYO  TJ.  S.  5Y;   S  18:  513;   L  42 
948;    Cincinnati  etc.  Ey.  v.  Conneraville,  218  U.  S.  336;    S  31:93 
L  54: 1060;   Chicago,  Milw.  &  St.  Paul  Ey.  v.  Minneapolis,  232  U.  S. 
430;    S  34:400;    L  58:671  (valid  requirement  of  construction  of  a 
railroad  bridge  over  a  city  street)  ; 

Fifth  Ave.  Coach  Co.  v.  New  York,  221  U.  S.  467 ;  S  31 :  709 ;  L  55 : 
815;  (valid  prohibition  of  use  of  the  exterior  of  the  vehicles  of  a 
coach-line  for  advertising) ; 

Chicago,  B.  &  Q.  E.  E.  v.  Cram,  228  TJ.  S.  70;  S  33 :  437;  L  57 :  734; 
(valid  State  regulation  of  speed  of  intra-State  cattle-trains)  ; 

St.  Louis  &  San  Francisco  Ey.  v.  Mathews,  165  U.  S.  1;  S  17:  243; 
i  41 :  611 ;  (valid  imposition  upon  a  railroad  of  absolute  liability  for 
fires,  with  privilege  of  insuring  against  the  risk)  ; 

Gladsonv.  Minnesota,  166  U.S.  427;  8  17:627;  L  41: 1064;  (stops 
of  intrastate  trains  at  county  seats)  ; 

So,  Erie  E.  E.  v.  Williams,  233  U.  S.  685;  S  34:  761;  L  58: 1155; 
Missouri  Pac.  Ey.  v.  Omaha,  235  U.  S.  121 ;   S  35 :  82 ;  L  59 :  157 ; 

Seaboard  Air  Line  v.  Georgia  E.  E.  Comm.,  240  IT.  S.  324;  S  36: 
260;   L  60:  669,  (compulsory  track  connection); 

Southern  Wisconsin  Ey.  v.  Madison,  240  U.  S.  457;  S  36:400;  L 
60 :  739  (compulsory  paving  by  a  street  railway  corporation) ;  Min- 
neapolis &  St.  Louis  Ey.  v.  Emmons,  149  U.  S.  364;  S  13 :  870;  L  37 : 
769 ;    (compulsory  fencing  of  railroad's  right  of  way)  ; 

Charlotte  etc.  Ey.  v.  Gibbes,  142  U.  S.  386;  S  12:  255;  L  35: 1051; 
(charging  upon  railroads  the  expense  of  a  Eailroad  Commission)  ; 

Beer  Co.  v.  Massachusetts,  97  U.  S.  25 ;  L  24 :  989 ;  (prohibitory 
law  operative  as  against  an  existing  brewing  Company's  charter) ; 

Douglas  V.  Kentucky,  168  F.  S.  488;  S  18: 199;  L  42:  553;  (anti- 
lottery  law :  operative  as  against  existing  lottery  franchise) ;  New 
Orleans  Gas  Co.  v.  Drainage  Comm'rs,  197  TJ.  S.  453 ;  S  25 :  471 ;  L 
49 :  831 ;  (compulsory  change  of  location  of  gas-pipes)  ;  Eailroad  v. 
Eichmond,  96  U.  S.  521;    L  24:734  (regulation  of  street  railroad); 

Chicago  &  Alton  E.  E.  v.  Transbarger,  238  U.  S.  67;  S  35:  678;  L 
59:1204;  (compulsory  establishment  by  railroads  of  drainage  chan- 
nels under  right  of  way). 
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an  equitable  transfer  was  held  terminable  of  the  exemp- 
tion/' 

So,  a  contract  between  the  public  and  a  private  person, 
natural  or  artificial,  that  a  specified  form  or  amount  of  tax 
shall  be  laid  in  favor  of,  or  for  the  benefit  of  such  indi- 
vidual, means  (in  the  absence  of  specific  provision  to  the 
contrary)  a  tax  upon  such  subjects  as  the  taxing  public 
may,  as  matter  of  future  Public  Policy  deem  it  proper  not 
to  exempt.^" 

A  charter  grant  of  "powers  and  privileges"  described  as 
those  possessed  by  another  specified  corporation,  does  not 
include  exemption  from  taxation.^^ 

Tax  exemption  presumptively  does  not  run  pending  lease 
of  a  property-res  in  question,  and  actual  use  by  the  lessee 
exclusively.^^ 

Tax  exemption  of  land  presumptively  does  not  extend  to 
a  lessee  thereof  in  respect  of  his  interest  as  lessee.^^ 

§  473.    Patent  and  Copyright  Franchise. 

Letters  Patent,  and  Copyright,  may,  and  presumptively 
do,  embody  an  irrevocable  franchise,  for  the  term  fixed.^* 
Such  franchise  rights  are,  however,  subject  to  the  quali- 
fications and  limitations  appertaining  to  franchises  in  gen- 
eral. They  are  for  example,  subject,  as  property,  to  an 
existing  or  a  future  Federal  Public  Policy  adverse  to  mo- 
nopoly and  restraint  of  trade.^° 

"Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  526;  S  16:83;  L 
40 :  247.  See  also  Wheeling  &  Belmont  Bridge  v.  Wheeling  Bridge, 
138  U.  S.  287;  S  11:  301;  L  34:  967;  Stein  v.  Bienville  Water  Co., 
141  U.  S.  67;  S  11:892;  L  35:622;  Helena  Water  Works  Co.  v. 
Helena,  195  U.  S.  383;  S  25:  40;  L  49:  245;  Chicago,  B.  &  Q.  Ey.  v. 
Drainage  Comm'rs,  200  U.  S.  561;  S  26:341;  L  50:596;  Blair  v. 
Chicago,  201  U.  S.  400;  S  26:  427;  L  50:  801. 

'"Arkansas  Southern  Ey.  v.  Louisiana  &  Arkansas  Ey.,  218  U.  S. 
431;    S  31:56;   L  54:1097. 

"Wright  V.  Georgia  E.  E.  etc.  Co.,  216  U.  S.  420;  S  30:242;  L 
54:544; 

"Morris  Canal  Co.  v.  Baird,  239  U.  S.  126;   S  36:  28;   L  60: 177. 

2» Jetton  V.  University  of  the  South,  208  II.  S.  489;  S  28:  375;  L 
52:584. 

2*Crozier  v.  Krupp,  224  U.  S.  290;  S  32:  488;  L  56:  771. 

'»Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339;  S  28:722;  L  52: 
1086;  Straus  v.  American  Publishers'  Ass'n,  231  U.  S.  222;  S  34:  84; 
L  58: 192;  Bauer  v.  O'Donnell,  229  U.  S.  1;  S  33:  616;  L  57: 1041. 

(Henry  v.  Dick  Co.,  224  U.  S.  1;    S  32:364;    L  56:645,  rested 
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§  474.  Tax  Exemption:— Not,  in  General,  by  Implica- 
tion. 

Without  going  so  far  as  to  say  that  in  no  case  will  a  fran- 
chise of  tax-exemption  be  implied,  the  general  rule  may  be 
laid  down,  that  the  grant  must  be  explicit  in  terms.  Thus, 
tax-exemption  is  not  implied  from  the  mere  admission  of  a 
foreign  corporation,^"  or  from  the  mere  grant  to  a  corpora- 
tion of  the  privilege  of  supplying  gas  to  a  municipality." 

The  sale  or  lease  by  a  municipal  corporation,  for  a  large 
return,  of  a  street-railway  franchise,  does  not  carry  exemp- 
tion from  an  occupation-tax.^* 

So,  a  city  which  has  leased  land  owned  by  the  city,  at  a 
time  when  the  city  had  no  taxing  power,  may  tax  the  land, 
upon  subsequently  acquiring  such  power.''' 

So  when,  under  a  specific  law,  private  individuals  pur- 
chased the  property  and  corporate  franchise  of  a  corpora- 
tion, and  were  to  become  a  corporation,  there  was  no  im- 
plied exemption  from  tax  upon  the  privilege  of  becoming  a 
corporation.^" 

§  475.    Limitative  Definition,  by  Existing  Law. 
Existing  Substantive  law  enters  as  an  element  of  limita- 
tive definition,  into  a  grant  of  franchise.'^     The  principle 

upon  a  narrow  and  highly  exceptional  situation  of  fact,  and  is  not  in 
conflict  with  the  other  cases  cited). 

"Home  Ins.  Co.  v.  Augusta,  93  U.  S.  116;  L  23 :  825. 

"Memphis  Gas  Co.  v.  Shelby  County,  109  U.  S.  398;  S  3:205;  L 
2Y:976. 

28]Srew  Orleans  City  etc.  E.  E.  v.  New  Orleans,  143  U.  S.  192;  S 
12:406;  L  36: 121;  St.  Louis  v.  United  Railways,  210  U.  S.  266;  S 
28:630;  L  52:1054. 

2»Perry  Co.  v.  Norfolk,  220  U.  S.  472;   S  31:465;  L  55:548. 

'"Schurz  V.  Cook,  148  U.  S.  397;  S  13:645;  L  37:498;  Grand 
Eapids  etc.  Ey.  v.  Osborn,  193  U.  S.  17;   S  24:  310;  L  48 :  598. 

^^Thus,  existing  statute  law  providing  for  an  exceptional  degree  of 
care  on  the  part  of  corporations,  enters  (in  the  absence  of  affirmative 
provision  to  the  contrary)  into  the  charter  of  every  domestic  corpora- 
tion. Chicago,  Eock  Isl.  &  Pac.  Ey.  v.  Zernecke,  183  U.  S.  582;  S 
22:229;  L  46:  339. 

So,  of  an  existing  statutory  provision  for  half-fare  for  school-chil- 
dren on  street-railways.  Interstate  Ey.  v.  Massachusetts,  207  U.  S. 
79;   S  28:26;   L  52:111. 

24 
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includes  not  merely  specific  and  peculiarly  pertinent  exist- 
ing law,  but  existing  principles  of  Public  Policy.^^ 

§  476,  Capitalization,  as  a  Fixed  Franchise,  of  an  Ex- 
pectation of  a  Public  Gratuity. 

A  franchise  (as,  that  of  gas  supply)  held  by  a  public 
service  corporation,  and  subject  to  public  regulation  of 
rates,  may,  (as  represented  by  the  shares  of  its  capital 
stock),  have  a  market  value  based,  in  part,  upon  an  ex- 
pectation that  a  gratuitously  high  rate,  of  the  past,  and  of 
the  present,  will  be  permitted  for  the  future. 

The  view  has  been  expressed  that  it  is  competent  to  a 
Legislative  body  to  allow  such  mere  expectation  to  be  capi- 
talized, in  perpetuity,  or  for  a  fixed  term  of  years,  at  the 
market  estimate  of  its  value ;  and  to  allow  stock  to  be  is- 
sued against  it ;  and  to  make  such  expectation,  so  valued 
and  so  capitalized,  a  binding  burden  upon  the  consumer 
public.^' 

Since  any  rate,  in  futuro,  in  so  far  as  in  excess  of  a  rea- 
sonable return  on  investment,  would  (apart  from  such 
permissive  capitalization  of  expectation)  be  a  pure  gra- 
tuity, it  follows  that  such  capitalization  would  be  a  present 
capitalization  of  a  present  expectatioii  of  a  future  gratuity. 

This  doctrine  also  involves  the  proposition  that  a  public 
may  bind  itself,  in  futuro,  to  a  gratuity  (representing  no 
advantage  to  the  public)  to  private  individuals. 

This  view  rests  upon  the  ground  of  protection  of  private 
Ijroperty-right  in  franchise  form ;  but  the  question  may  be 
raised  whether  it  is  consistent  with  a  property-right  of  the 
consumer  public:  namely,  a  right  not  to  be  subjected  to 
excessive  rates,  or  to  a  pure  gTatuity  of  no  public  benefit. 

§  477.    Fixed  Investment:  Effect  upon  Franchise. 

When  a  franchise  necessarily  or  naturally  contemplates 
a  fixed  investment  of  capital,  actual  such  investment  there- 
under, as  made,  operates  correspondingly  upon  the  breadth 
or  the  permanence  of  the  franchise,  in  favor  of  the  holder 

'^E.  g.,  an  existing  Public  Policy  of  Legislative  reorganization  of 
insolvent  corporations.  Powers  v.  Detroit,  Grand  Haven  etc.  Ey., 
201U.  S.  543;  8  26:556;  L  50:  860. 

3='Willoox  V.  Consolidated  Gas  Co.,  212  TJ.  S.  19,  43-47;  S  29:192; 
L  53:  382. 
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thereof,  to  such  extent  as  is  necessary,  under  considerations 
of  natural  justice,  for  protection  of  his  such  investment. 

This  result  may  be  viewed  either  (a)  from  the  stand- 
point of  Contract,  or  (b)  from  the  standpoint  of  property- 
res.  From  the  former  standpoint,  it  represents  an  enlarge- 
ment, by  implied  contract,  of  the  original  contract  of  grant 
of  the  franchise.  From  the  latter  standpoint,  it  repre- 
sents accretion,  (under  the  general  principles  of  accretion) 
to  the  franchise  as  a  property-res. 

Thus,  a  municipal  permit  for  the  erection  of  a  gas-plant, 
followed  by  large  fixed  investment,  has  been  held  to  create 
a  property-right  to  maintenance  of  the  plant, — ^no  con- 
sideration of  Public  Policy  having  intervened." 

In  another  case,  the  life  of  domestic  corporations  of  a 
certain  State  was,  by  general  law,  twenty  years.  A  cor- 
poration of  another  State  was  admitted,  under  a  general 
law,  upon  payment  of  an  initial  fee  based  upon  the  amount 
of  its  capital  stock;  and  invested  a  large  sum  in  a  non- 
removable plant.  There  was  a  statutory  provision  that 
foreign  corporations  should  be  subject  only  to  such  liabili- 
ties as  applied  to  domestic  corporations.  It  was  held  that 
under  these  circumstances,  the  foreign  corporation  had  ac- 
quired a  right  of  twenty  years  of  existence  in  the  State,  and 
upon  the  same  tax  footing  as  domestic  corporations.'" 

This  view  has  been  applied  in  the  case  of  telegraph  or 
telephone  poles  in  public  streets,'"  and  to  water-plants." 

The  principle  goes,  however,  only  to  the  extent  required 
by  natural  justice,  and  yields  to  the  requirements  of  justice 
to  the  public.  Thus,  where  a  street-railway  franchise  is 
lost  by  default  in  performance  of  conditions,  removal  of 
rails  may  be  ordered." 

'^Dobbins  v.  Los  Angeles,  195  TJ.  S.  223;   8  25: 18;  L  49: 169. 

''American  Smelting  Co.  v.  Colorado,  204  F.  S.  103;  S  27:198; 
L  51:  393. 

3«0wensboro  v.  Cumberland  Teleph.  Co.,  230  TJ.  S.  58;  S  33:  988; 
L  57:1389;  Old  Colony  Trust  Co.  v.  Omaha,  230  U.  S.  100;  S  33: 
967;  L  57:1410. 

"Boise  Water  Co.  v.  Boise  City,  230  TJ.  S.  84;  S  33:997;  L  57: 
1400. 

''Detroit  TJnited  Ey.  v.  Detroit,  229  TJ.  S.  39;  S  33:  697;  L  57: 
1056. 

See  §  471  and  cases  cited. 
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§  478.    Principal  and  Attendant  Franchises, 

Very  commonly,  franchises  other  than  that  of  mere 
corporate  existence,  are  held  by  corporations — there  being 
presented  thereby  two  stages  of  franchise :  the  corporate, 
and  what  we  may  call  the  specific,  franchise.  Thus,  a  rail- 
road corporation  has,  first,  its  mere  franchise  of  corporate 
existence;  and,  thereunder,  a  franchise  of  exercise  of  the 
public's  right  of  Eminent  Domain,  for  obtaining  a  road- 
way. 

This  simple  typical  situation  is,  of  course,  capable  of  un- 
limited elaboration;  and  great  variety  of  elaboration  is 
presented  in  practice,  as,  in  the  case  of  great  multi-State 
railroad  systems. 

In  such  cases,  the  distinction  between  (a)  franchise  of 
mere  corporate  existence,  and  (b)  attendant  other  fran- 
chises is  always  to  be  borne  in  mind ;  but  the  same  general 
principles  apply  to  both,  and  to  all  classes  of  franchises 
alike.^' 

§  479.    Severability  of  Attendant  Franchises. 

We  have  considered  above  the  co-existence,  in  one  holder, 
of  a  primary  and  of  an  attendant  franchise.  There  is  no 
principle  to  the  effect  that  different  franchises,  so  held,  are 
necessarily  limited  or  qualified  in  substance,  one  by  the 
other.  Thus,  if  there  be  granted  to  a  corporation,  limited 
to  a  fixed  period  of  life,  a  franchise  of  a  fixed  term  of 
greater  duration,  the  latter  franchise  does  not  necessarily 
or  presumptively  expire  with  the  expiration  of  the  life  of 
the  corporation,  but  may  remain  as  an  asset  for  late  share- 
holders of  the  corporation,  or  for  creditors.*" 

§  480.  Reservation  of  Power  of  Modification  or  of 
Revocation:  (Reservation  of  Right  of  Repeal  or  of 
Amendment). 

A  reservation,  in  terms,  in  a  grant  of  a  franchise,  of  right 
of  modification  or  of  revocation,  is,  in  strictness,  not  a 
reservation,  but  rather  a  limitative  feature  of  definition  of 
the  term  of  the  franchise,  by  putting  the  franchise-holder 

"'See  §  479. 

"Detroit  v.  Detroit  Citizens'  Street  Ey.,  184  U.  S.  368;  S  22:410; 
L  46:  592;  Minneapolis  v.  Street  Ey.,  215  U.  S.  417;  S  30:118;  L 
54:259. 
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on  a  footing  analogous  (according  to  the  particular  cir- 
cumstances) to  that  of  a  tenant  at  will,  or  eA'en  of  a  mere 
licensee." 

The  question  whether,  in  a  given  instance,  and  within 
what  limits,  such  power  has  been  reserved,  is  a  question 
of  the  law  of  the  power  (Federal  or  State)  granting  the 
franchise.  The  question  of  the  limit  of  potential  scope  of 
such  a  reservation  is,  however,  a  question  strictly  of  Fed- 
eral Organic  Property  law.*^ 

Such  a  reservation  is  viewed  by  the  Federal  law  as  pre- 
sumptively not  lost  by  subsequent  grant  of  further  fran- 
chise or  privilege,  and  action  thereunder :  as,  of  power  of 
mortgage,  and  execution  of  a  mortgage.*' 

In  considering  authorities  to  be  cited  below,  it  is  to  be 
borne  in  mind  that  in  many  if  not  in  most  instances,  in  prac- 
tice, public  action  (in  question,  and  Federally  justified), 
might  perhaps  have  been  justifiable  by  the  general  principle 
of  subjectivity  of  all  franchisespto  Public  Policy,  present 
and  future :  and  that,  in  such  cases,  reservation  of  right  of 
revocation,  or  of  repeal  or  amendment,  is  referred  to,  rather 
as  the  most  convenient,  than  as  a  necessary,  support  for 
the  decision. 

Typical  examples  of  public  action,  viewed  as  justified  by 
such  reservation  (but  possibly  in  some,  or  in  all  instances, 
justifiable  on  general  grounds)  may  be  cited  as  follows: 
transfer  of  the  power  of  fixing  water  rates  from  a  board  of 
arbitrators  chosen  in  the  usual  manner,  to  certain  officials 
of  a  municipal  corporation  in  question;*"  abatement  of 
railroad  grade-crossings,  at  the  expense  of  the  railroad;*" 
requirement  upon  Federally   incorporated   subsidy  rail- 

*iAs,  in  the  case  of  a  franchise  of  admission  of  a  foreign  corporation 
(see  Foreign  Corporations,  §§  2Y8-289) ;  or  in  a  case  of  pure  Com- 
mon Law  license : — constituting  a  franchise  only  in  the  sense  of  being 
(a)  granted  by  the  public  and  (b)  granted  to  a  corporation:  as  in 
Chicago,  B.  &  Q.  Ey.  v.  Drainage  Comm'rs,  200  U.  S.  561 ;  S  26 :  341 ; 
L  50:596. 

*^Cases  cited  below,  adverse  to  action  taken  or  attempted,  within 
the  textual  limits  of  such  power. 

«=Calder  v.  Michigan,  218  U.  S.  591;   S  31: 122;   L  54: 1163. 

«*Spring  Valley  Water  Works  v.  Schottler,  110  U.  S.  34Y;  S  4: 48; 
Xi  28  *  173 

"New  York  &  New  Eng.  E.  E.  v.  Bristol,  151  U.  S.  556;  S  14:  437; 
L  38:269. 
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roads,  of  maintenance,  independently  of  other  corpora- 
tions, of  telegraph  lines  for  railroad,  governmental,  and 
commercial  use;*"  provision  for  cumulative  voting  by 
shareholders  of  corporations,  with  a  view  to  minority  rep- 
resentation in  the  board  of  directors;"  authority  for,  or 
requirement  of,  change  of  insurance  corporations  from  the 
assessment  to  the  fixed  premium  plan;**  subjection  of 
banking  corporations  to  assessment  for  a  general  deposi- 
tors' guaranty  fund.*' 

The  reservation  is,  however,  (as  matter  of  Federal  Or- 
ganic Property  law)  limited  in  scope  to  such  public  action 
as  is  consistent  with  the  Federal  Organic  conception  of 
Property  right.  Thus,  a  reserved  right  of  repeal  of  a  char- 
ter of  a  charitable  corporation  was  held  not  to  permit  of  a 
revocation  of  a  tax-exemption  franchise  not  otherwise 
revocable;^"  and,  in  general,  the  reservation  is  not  opera- 
tive upon  specific  franchise  rights :  as,  upon  a  franchise  of 
exclusive  water-supply,"^  or  on  a  property-right  of  a  gen- 
eral character,  held  under  a  franchise  in  question.  Thus, 
a  reservation  clause  in  a  State  railroad  charter  does  not 
justify  a  State  requirement  of  sale  of  intra-State  mileage- 
books  at  a  rate  lower  than  the  general  rate.°^ 

§  481.  Modes  of  Loss  of  a  Primary,  or  of  a  Separable 
Attendant,  Franchise. 

The  question  whether  a  franchise  of  any  class  becomes 
lost  or  forfeited  during  the  projected  term  of  its  existence, 
turns,  in  each  case,  upon  ordinary  Common  Law  princi- 
ples.    Thus,  a  Legislative  re-organization  of  an  insolvent 

*»United  States  v.  Union  Pac.  Ky.,  160  U.  S.  1;  S  16: 190;  L  40: 
319. 

*'Looker  v.  Maynard,  1Y9  TT.  S.  46 ;  S  21 :  21 ;  L  45 :  79. 

«Polk  V.  Mutual  Eeserve  Fund,  207  U.  S.  310;  S  28:65;  L  52: 
222.  See  also  Wright  v.  Minnesota  Mut.  L.  Ins.  Co.,  193  U.  S.  657; 
8  24:549;  L  48:  832. 

"Noble  Bank  v.  Haskell,  219  TJ.  S.  104;  S  31:186;  L  55:112; 
219  U.  S.  575;  S  31:299;  L  55:341;  Assaria  Bank  v.  Dolley,  219 
U.S.  121;  8  31:189;  L  55:123. 

""Asylum  v.  New  Orleans,  105  U.  S.  362;  L  26: 1128. 

'iBienville  Water  Co.  v.  Mobile,  186  U.  8.  212,  222;  8  22:820;  L 
46:1132. 

"Lake  Shore  etc.  Ey.  v.  Smith,  173  U.  S.  684;  S  19:565;  L  43: 
8S8. 
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corporation  does  not,  in  and  of  itself,  work  a  termination 
of  corporate  existence,  or  a  loss  of  a  franchise  of  tax  exemp- 
tion." 

Voluntary  acceptance  by  a  corporation  of  an  amendment 
to  its  charter,  presumptively  operates  to  bring  the  corpora- 
tion under  general  laws  newly  existing  at  the  time  of  the 
amendment,  and  thereby — presumptively,  at  least — oper- 
ates to  terminate  a  separable  franchise  (as,  a  franchise  of 
tax-exemption  or  of  exclusiveness  of  a  franchise  right)  for- 
bidden by  law  existing  at  the  time  of  the  amendment." 

Within  this  principle  is  the  situation  of  voluntary  ma- 
terial change  by  a  corporation,  under  general  corporation 
laws,  of  the  scope  or  character  of  its  field  of  action.  Thus, 
such  change  from  the  character  of  insurance  corporation, 
to  that  of  banking  corporation,  was  held  to  work  a  loss  of 
tax-exemption  previously  existing.  °° 

Change  from  individual  to  corporate  character,  may 
terminate  tax-exemption.°° 

Adverse  possession  (or  the  equivalent  of  it)  may  operate 
to  devest  (or  to  be  conclusive  of  devestment  of)  a  private 
right:  as,  in  the  case  of  acquiescence,  without  protest,  in 
taxation  over  a  long  period  of  years.°^ 

§  482.  Corporation  Franchise:— Situation  on  Expira- 
tion. 

The  expiration  of  a  corporation's  franchise  does  not  vest 
in  the  public,  property  other  than  the  franchise  held  by  the 
corporation ;  but  leaves  it  in  the  members  of  the  late  cor- 
poration.'' 

"Central  E.  E.  etc.  Co.  v.  Georgia,  92  TJ.  S.  665;  L  23 :  75Y;  Powers 
V.  Detroit,  Grand  Haven  etc.  Ey:,  201  U.  S.  543;  S  26:  556;  L  50: 
860. 

"Southwestern  E.  E.  v.  Wright,  116  TJ.  S.  231;  S  6:3Y5;  L  29: 
626  (loss  of  tax-exemption). 

"Memphis  Bank  v.  Tennessee,  161  TJ.  S.  186;  S  16: 468;  L  40:  664. 

"Interborough  Transit  Co.  v.  Sohmer,  237  TJ.  S.  2Y6;  S  35:549; 
L  59:951. 

"Given  v.  Wright,  117  U.  S.  648;  S  6:  907;  L  29: 1021  (the  period 
here  being  sixty  years). 

"See  Cleveland  Elec.  Ey.  v.  Cleveland,  204  TJ.  S.  116;  S  27:202; 
L  51:399. 
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§  483.    The  Question  of  Assignability. 

It  is  competent  to  a  public,  Federal  or  State,  in  creating 
a  franchise,  to  make  it  assignable,  or  non-assignable,  within 
prescribed  limitations.  With  that  matter,  the  Federal  Or- 
ganic law  has  no  concern.  The  question  of  assignability, 
in  a  given  instance,  arises,  therefore,  (as  a  question  of  Fed- 
eral Organic  law),  only  collaterally  to  some  question  of 
property-right  turning  upon  presence  or  absence,  (in,  and 
for  the  purpose  of,  the  instance  in  question),  of  assignabil- 
ity. In  such  situation,  resort  is  had  to  general  principles 
of  Federal  non-Organic  law :  that  is  to  say,  to  the  Common 
Law  as  Federally  adopted. 

The  principles  may  be  summarized  as  follows : — 

( 1 )  In  the  absence  of  affirmative  provision,  by  the  power 
creating  a  franchise,  the  grant  of  the  franchise  is  personal 
to  the  grantee,  and  is  not  capable  of  transfer,  in  any  form 
or  in  any  degree.^' 

(2)  Consequently,  a  given  franchise  is  presumptively 
thus  non-transferable. 

(3)  As  a  further  consequence,  a  grant  of  transferability 
is  to  be  construed  strictly. 

(4)  Where  there  exist,  in  one  hand,  a  group  of  principal 
and  attendant  franchises ;'"'  and  certain  of  the  attendant 
franchises'^  are,  in  their  nature,  and  under  the  circum- 
stances, separable,  a  provision,  in  general  terms,  for  trans- 
ferability, in  certain  eventualities,  is  presumptively  lim- 

»» Jetton  V.  University  of  the  South,  208  U.  S.  489;  S  28:375;  L 
52 :  584.  (Land  of  an  educational  corporation  was,  in  terms,  tax- 
exempt.  The  exemption  was  held  not  to  extend  to  lessees  of  portions 
of  the  land,  to  the  extent  of  the  leasehold  value). 

Oregon  Ey.  v.  Oregonian  Ey.,  130  U.  S.  1;  S  9:409;  L  32:837 
(lease  of  a  railroad;  invalid,  in  the  absence  of  affirmative  authority 
thereto). 

For  an  exceptional  instance,  (of  tax-exemption  held  to  run  with 
the  land),  see  New  Jersey  v.  Wilson,  7  Or.  164;  L  3 :  303 :  affirmed  in 
Given  v.  Wright,  117  U.  S.  648;  S  6:907;  L  29:1021,  but  with  a 
doubt  (p.  655)  as  to  the  conclusion,  if  the  question  had  been  a  new 
one. 

'"As,  (in  a  possible  case  of  a  railroad  corporation),  some  or  all  of 
the  following  franchises:  (a)  the  franchise  of  corporate  existence; 
(b)  the  franchise  of  exercise  of  Eminent  Domain;  (c)  the  franchise 
of  carrying  on  traffic ;  (d)  a  franchise  of  exclusiveness  (as  against  the 
public,  or  as  against  private  competition,  or  both) ;  (e)  a  franchise  of 
a  fixed  minimum  scale  of  rates ;  and  (f )  a  franchise  of  tax-exemption. 
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ited,  in  respect  of  franchises,  to  such  principal  franchises ; 
and  presumptively  does  not  include  such  separable  fran- 
chises. 

The  principle  has  been  applied  in  the  case  of  a  Judicial 
sale  of  property  and  franchises,  for  enforcement  of  a  lien 
(retained  by  the  public  in  the  creation  of  a  railroad  fran- 
chise), for  money  or  credit  advanced;"^  in  the  case  of  Ju- 
dicial mortgage-foreclosure  sales  f^  in  the  case  of  Judicial 
Insolvency  sales  ;"*  in  the  case  of  transfers  taking  place  in, 
or  as  incidents  of,  authorized  merger  or  consolidation  of 
corporations."^ 

The  principle  is,  however,  merely  one  of  Interpretation ; 
and  the  presumption  of  such  non-transferability  has  in 
various  instances  been  overthrown.  Thus,  in  the  excep- 
tional situation  of  expiration  of  corporate  existence,  pend- 
ing the  life  of  a  specific  franchise  held  by  the  corporation, 
the  specific  franchise  has  been  held  presumptively  to  have 
passed  to  the  individual  shareholders  of  the  late  corpora- 

'^E.  g.,  that  of  fixed  minimum  rates,  and  that  of  tax-exemption. 

o^Eailroad  v.  Hamblen  County,  102  U.  S.  273;  L  26:152;  Picard 
V.  Tennessee  etc.  E.  R,  130  U.  S.  637;   S  9:  640;   L  32: 1051. 

'^Morgan  v.  Louisiana,  93  U.  S.  217;  L  23:  860;  Memphis  R.  R.  v. 
Comm'rs,  112  U.  S.  609 ;  S  5 :  299 ;  L  28 :  837 ;  Chesapeake  &  O.  Ey.  v. 
Miller,  114  TJ.  S.  176 ;  S  5 :  813 ;  L  29 :  121 ;  Norfolk  &  Western  E.  E. 
V.  Pendleton,  156  U.  S.  667;  S  15:  413;  L  39:  574;  Grand  Eapids  etc. 
By.  V.  Osbom,  193  U.  S.  17;   S  24:  310;  L  48:  598. 

"Mercantile  Bank  v.  Tennessee,  161  U.  S.  161;  S  16:461;  L  40: 
656. 

•'Consolidation  of  two  or  more  corporations,  is  dissolution,  and 
terminates  a  non-repeal  charter.  Shields  v.  Ohio,  95  U.  S.  319;  L 
24:  357;  Eailroad  v.  Maine,  96  U.  S.  499;  L  24:  836;  St.  Louis,  Iron 
Mtn.  etc.  By.  v.  Berry,  113  IJ.  S.  465 ;  S  5 :  529 ;  L  28 :  1055 ;  Keokuk 
etc.  E.  R.  V.  Missouri,  152  U.  S.  301;  S  14:  592;  L  38:  450;  Norfolk 
&  Western  E.  E.  v.  Pendleton,  156  U.  S.  667;  S  15:  413;  L  39:  574; 
St.  Louis  &  San  Francisco  Ey.  v.  Gill,  156  TJ.  S.  649;  S  15:484;  L 
39:  567;  Minneapolis  etc.  Ey.  v.  Gardner,  177  IJ.  S.  332;  S  20:  653; 
L  44:  793;  Yazoo  &  Miss.  E.  E.  v.  Adams,  180  F.  S.  1;  S  21:  240;  L 
45:  395;  Northern  Centr.  Ey.  v.  Maryland,  187  U.  S.  258;  S  23:  62; 
L  47: 167;  Grand  Eapids  etc.  Ry.  v.  Osbom,  193  U.  S.  17;  S  24:  310; 
L  48:  598;  Shaw  v.  Covington,  194  U.  S.  593;  S  24:  754;  L  48: 1131; 
Rochester  Ry.  v.  Rochester,  205  U.  S.  236;  S  27:469;  L  51:784; 
Y&zoo  &  Miss.  E.  E.  v.  Vicksburg,  209  U.  S.  358;  S  28:  510;  L  52: 
633. 
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tion,  and  to  be  assignable  by  them  to  a  new  corporation 
created  to  hold  it." 

§  484.    Rates  as  Property. 

The  fundamental  element,  in  property  capable  only  of 
commercial  use,  is :  capacity  of  earnings ;  and  such  right 
is,  in  itself,  "property,"  within  the  view  of  the  Federal  Or- 
ganic law. 

Questions  in  this  field  resolve  themselves,  in  practice, 
into  questions  of  the  amount  of  rates  to  which,  in  the  case 
of  public  service  corporations,  the  right  extends.  In  the 
absence,  heretofore,  and  at  present,  of  full  data  in  respect 
of  the  amount  of  investment,  or  of  present  value,  the  Ju- 
dicial dealing  with  the  subject  has  necessarily  been  tenta- 
tive. 

(1)  The  general  principle  is :  that  a  franchise-holder  is, 
as  matter  of  right,  entitled  to  a  fair  return  upon  the  amount 
that  he  has,  in  one  way  or  another,  invested  under  the  fran- 
chise, from  his  own  means.'^ 

"Detroit  v.  Detroit  Citizens'  Street  Ey.,  184  U.  S.  368;  S  22: 410; 
L  46:592;  Minneapolis  v.  Street  Ey.,  215  U.  S.  417;  S  30:118;  L 
64:259. 

•'Dow  V.  Beidelman,  125  TJ.  S.  680;  S  8: 1028;  L  31:  841;  Coving- 
ton Turnpike  Co.  v.  Sandford,  164  TT.  S.  6Y8;  S  17: 198;  L  41:  560; 
San  Diego  Land  Co.  v.  National  City,  174  U.  S.  739;  S  19:  804;  L 
43: 1154;  Chicago,  Milw.  &  St.  P.  Ey.  v.  Tompkins,  176  U.  S.  167; 
S  20:336;  L  44:417;  Freeport  Water  Co.  v.  Freeport,  180  U.  S. 
587;  S  21:  493;  L  45:  679;  Knoxville  Water  Co.  v.  Knoxville,  189  TJ. 
S.  434;  S  23:531;  L  47:887;  San  Diego  Land  etc.  Co.  v.  Jasper, 
189  U.  S.  439;  S  23:571;  L  47:892;  Owensboro  v.  Owensboro 
Waterworks  Co.,  191  TJ.  S.  358;  S  24:82;  L  48:217;  Stanislaus 
County  V.  San  Joaquin  Co.,  192  U.  S.  201;  S  24:241;  L  48:  406; 
Illinois  Centr.  E.  E.  v.  Interstate  Com.  Comm.,  206  U.  S.  441;  S  27: 
700;  L  51:  1128;  Knoxville  v.  Knoxville  Water  Co.,  212  TJ.  S.  1;  S 
29: 148;  L  53:  371;  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19; 
B  29 :  192 ;  L  53 :  382 ;  (as  to  the  view  expressed  in  that  case,  pp.  42- 
47,  as  to  capitalization  of  future  excess  rate,  see  §  476) ;  Louisiana 
E.  E.  Comm.  v.  Cumberland  Telegr.  Co.,  212  U.  S.  414;  S  29:690 
L  53:  662;  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  225  TJ.  S.  430 
S  32:741;  L  56: 1151;  Minnesota  Eate  Oases,  230  TJ.  S.  352;  S  33 
729;  L  57: 1511;  Missouri  Eate  Cases,  230  TJ.  S.  474;  S  33:975;  L 
67: 1571;  Southern  Pac.  Co.  v.  Campbell,  230  TJ.  S.  537;  S  33: 1027; 
L  57: 1610;  Allen  v.  St.  Louis,  Iron  Mtn.  etc.  Ey.,  230  TJ.  S.  553;  S 
33: 1030;  L  67: 1625;  Northern  Pac.  Ey.  v.  North  Dakota,  236  U.  S. 
585 ;  S  35 :  429 ;  L  59 :  735 ;  Norfolk  &  Western  Ey.  v.  West  Vir- 
ginia, 236  TJ.  S.  605;  S  35: 437;  L  59:  745. 
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(2)  It  is  competent  to  Congress,  or  to  a  State  (in  the 
Federal  and  State  spheres  of  action,  respectively),  to  fix, 
by  agreement,  a  rate  for  the  future,  upon  sound  economic 
principles,  and  to  make  such  rate  a  fixed  feature  of  a  fran- 
chise." 

(3)  Presumptively, — as  matter  of  Interpretation — a 
provision  as  to  rates  in  futuro,  is  to  be  taken  to  mean  rates 
as  to  be  fixed  from  time  to  time,  in  future." 

"Detroit  v.  Detroit  Citizens'  Street  Ey.,  184  U.  S.  368;   S  22:  410 
L  46:592;    Cleveland  v.  Cleveland  City  Ey.,  194  U.  S.  51Y;    S  24 
756;   L  48:1102;    Cleveland  v.  Cleveland  Elec.  Ey.,  201  U.  S.  529 
S  26:513;   L  50:854;   Minneapolis  v.  Street  Ey.,  215  U.  S.  417;   S 
30:118;  L  54:259. 

"Freeport  Water  Co.  v.  Freeport,  180  U.  S.  587;   S  21:493;  L  46: 
679. 


CHAPTEE  LXXVI. 

Natural  Water  Areas,  and  Their  Incidents,  as 
Property. 

§  485.    The  General  Principle. 

The  Common  Law  conception  of  a  natural  water  area  in- 
cludes the  bed;  the  water — (a)  as  a  stratum  of  the  land; 
(b)  as  a  possible  highway,  and  (c)  as  a  commodity; — 
the  fixed  animal  or  vegetable  inhabitants  of  the  bed  or 
of  the  water;  and  the  super-incumbent  air-space:  all 
as  land;  and  the  Common  Law  particulars  of  title,  ap- 
plicable to  such  land  as  a  whole,  or  to  such  component  ele- 
ments of  it,  respectively,  are  adopted  by  the  Federal  Or- 
ganic law.^ 

11]*  Water  as  a  Commodity.— Sturr  v.  Beck,  133  TJ.  S.  541;  S  10: 
350;  L  33:761;  Water  Power  Co.  v.  Water  Oomm'rs,  168  TJ.  S.  349; 
S  18: 157;  L  42:  497;  Montezuma  Canal  v.  Smithville  Canal,  218  U. 
S.  371 ;  S  31 :  67 ;  L  54 :  1074  (cases  of  statutory  appropriation  of 
publicly  owned  water) ;  Hudson  Water  Co.  v.  McCarter,  209  TJ.  S. 
349 ;  S  28 :  529 ;  L  52 :  828  (no  inherent  right,  in  a  private  riparian 
owner,  to  take  water  from  a  stream  within  a  State,  for  sale  outside  the 
State). 

Fallbrook  Irrig'n  Dist.  v.  Bradley,  164  U.  S.  112;  S  17:  56;  L  41 
369;  Long  Island  Water  Co.  v.  Brooklyn,  166  U.  S.  685;  S  17:718 
L  41: 1165;  Hooker  v.  Los  Angeles,  188  TJ.  S.  314;  S  23:  395;  L  47 
487,  (takings,  under  Eminent  Domain,  of  water  as  a  commodity). 

2]  Water  Area  as  the  Subject  of  a  Property  Easement  of  Nav- 
igation.— See  §  487. 

3]  Fixed  Animal  Inhabitants  (Typically,  Shell-Fish). — ^Den 
V.  Jersey  Co.,  15  How.  426;  L  14:757;  McCready  v.  Virginia,  94  U. 
S.  391;  L  24:248  (illustrating  property  character  in  oyster-beds, 
and  in  oysters  therein,  by  the  right  of  a  State,  holding  the  title  thereto, 
to  exclude  citizens  of  other  States) ;  Martin  v.  Waddell,  16  Pet.  367; 
L  10:  997. 

4]  Free-Moving  Animal  Inhabitants: — (Typically,  Free-Swim- 
MiNG  Fish.) — Manchester  v.  Massachusetts,  139  TJ.  S.  240;  S  11:  559; 


*Dark-faced  numerals  are  inserted  in  the  footnotes  merely  for  con- 
venience of  reference. 
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The  Property  aspect  is  further  illustrated  in  State 
power,  in  general,  over  the  matter  of  particulars  of  title  in 
intra-State  water  areas,  and  in  component  features,  (bed- 
soil,  shell-fish,  etc. )  in  such  areas ;  and  in  alluvion,  etc.^ 

§  486.    Public  or  Private. 

1.  In  the  areas  of  the  original  thirteen  States,  title,  held 
by  the  British  Crown,  to  land  of  any  class,  (and  therefore 
to  water-area,  as  land,  with  its  Incidents )  passed,  upon  the 
establishment  of  American  Independence,  directly  to  the 
several  States,  in  so  far  as  it  was  within  State  area ;'  and, 
in  so  far  as  it  was  within  Federal  area,  (then  the  North- 
west Territory),  necessarily  vested  in  the  United  States.* 

2.  In  the  subsequent  acquisition  of  other  territory  as 
Federal  area,  (as,  in  the  case  of  the  Louisiana  Purchase), 
there  has  vested  in  the  United  States,  as  successor  to  the 
previous  Sovereign,  title  to  various  water  areas.' 

L  35:159;  Lawton  v.  Steele,  152  U.  S.  133;  S  14:499;  L  38:385 
(power,  in  a  State,  as  Parens  Patriae,  to  protect  fish  from  extinction 
or  undue  diminution  by  nets  and  seines). 

5]  Vegetable  Aquatic  Growths. — The  Abby  Dodge,  223  U.  S.  166 ; 
S  32:  310;  L  56:  390:  sponges,  in  intra-State  Ocean  water;  inherent 
right  to  intra-State  commerce  therein;  (indictment  defective  only 
for  not  excluding  intra-State  commerce). 

6]  The  Bed-Soil. — ^Pollard's  Lessee  v.  Hagan,  3  How.  212 ;  L  11 : 
565;  Packer  v.  Bird,  137  U.  S.  661;  S  11:210;  L  34:  819;  Mitchell 
V.  Smale,  140  TJ.  S.  406;  S  11:819;  L  35:442;  Kaukauna  Co.  v. 
Green  Bay  Canal,  142  IJ.  S.  254;  S  12:173;  L  35:  1004;  Water 
Power  Co.  V.  Water  Comm'rs,  168  IT.  S.  349;  S  18: 157;  L  42:  497; 
other  cases  cited  in  the  present  Chapter. 

^7]  Hardin  v.  Jordan,  140  U.  S.  371;  S  11:  808;  L  35:  428;  Swer- 
ingen  v.  St.  Louis,  185  TJ.  S.  38;  S  22:  569;  L  46:  795;  Kean  v.  Cal- 
umet Canal  Co.,  190  U.  S.  452;  S  23:651;  L  47:1134;  Hardin  v. 
Shedd,  190  U.  S.  508 ;  S  23 :  685 ;  L  47 :  1156 ;  Whitaker  v.  McBride, 
197  U.  S.  510;  S  25:  530;  L  49:  857;  Joy  v.  St.  Louis,  201  IJ.  S.  332; 
S  26:  478;  L  50:  776;  United  States  v.  Chandler-Dunbar  Co.,  209  TJ. 
S.  447;  S  28:  579;  L  52:881;  Archer  v.  Greenville  Gravel  Co.,  233 
U.S.  60;  S  34:  567;  L  58:  850. 

'Martin  v.  Waddell,  16  Pet.  367 ;  L  10 :  997 ;  Den  v.  Jersey  Co.,  15 
How.  426;  L  14:757;  Smith  v.  Maryland,  18  How.  71;  L  15:269; 
McCready  v.  Virginia,  94  U.  S.  891;  L  24:248;  Hoboken  v.  Penn- 
sylvania E.  E.,  124  U.  S.  656;  S  8:643;  L  31:543;  Manchester  v. 
Massachusetts,  139  U.  S.  240;  S  11:559;  L  35:159;  Lee  v.  New 
Jersey,  207  U.  S.  67;   S  28:  22;  L  52: 106. 

'Cases  cited  below. 

"Pollard's  Lessee  v.  Hagan,  3  How.  212;  L  11:  565;  Mobile  Trans'n 
Co.  V.  Mobile,  187  U.  S.  479;   S  23: 170;   L  47:  266. 
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3.  It  has  been,  and  is,  competent  to  the  States,  severally, 
to  transfer  at  pleasure,  the  State's  property-title,  in  such 
water-areas,  owned  by  the  State.  The  transfer  has,  in  some 
States,  been  made  by  general  law,  operative  in  favor  of 
riparian  owners,  as  such,  by  way  of  donation." 

4.  It  has,  at  all  periods,  been  competent  to  Congress  to 
pass  such  title,  held  by  the  United  States.  It  has,  in  gen- 
eral, been  the  policy  of  Congress,  in  making  grants  to 
private  persons,  of  riparian  land,  to  grant  only  to  the  water, 
in  the  case  of  navigable  waters,^  and  with  reservation,  in 
general,  of  islands  of  any  practical  importance,*  but  not  of 
small  insignificant  islands;'  and,  upon  creation  of  a  new 
State  in  and  from  Federal  area,  to  vest  in  the  State,  legal 
title  in  such  water-areas  then  owned  by  the  United  States." 

5.  Conveyance  from  the  United  States,  or  from  a  State, 
may  (as  in  transfer  of  title  in  general)  be  outright,  or 
qualified,  at  pleasure." 

•See  Hardin  v.  Jordan,  140  U.  S.  371;   S  11:  808;  L  35:428. 

'Pollard's  Lessee  v.  Hagan,  cited  above;  Tatea  v.  Milwaukee,  10 
Wall.  497;  L  19:  984;  Transportation  Co.  v.  Parkersburg,  107  U.  S. 
691,  699;  S  2:732;  L  27:  584;  Sturr  v.  Beck,  133  U.  S.  541;  S  10: 
350;  L  33:  761;  Illinois  Centr.  E.  R.  v.  Hlinois,  146  U.  S.  387;  S  13: 
110;  L  36: 1018;  and,  (as  Illinois  v.  Illinois  Centr.  E.  E.),  184  U.  S. 
77;  S  22:  300;  L  46:  440;  Shively  v.  Bowlby,  152  U.  S.  1;  S  14:  548; 
L  38:  331. 

For  instances  of  establishment  of  title  (in  a  Territory)  in  an  In- 
dian Tribe,  including  a  river-bed  or  water-rights,  see  Winters  v. 
United  States,  207  U.  S.  564;  S  28:207;  L  52:340;  Donnelly  v. 
United  States,  228  U.  S.  243;  S  33:  449;  L  57:  820;  228  U.  S.  708; 
S  33:1024;   L  57:1035. 

'Scott  V.  Lattig,  227  U.  S.  229;   S  33:  242;  L  57:  490. 

'United  States  v.  Chandler-Dunbar  Co.,  209  U.  S.  447;  S  28:579; 
L  52:881. 

^"Pollard's  Lessee  v.  Hagan,  cited  above ;  Weber  v.  Harbor  Oomm'rs, 
18  Wall.  57;  L  21 :  798;  Barney  v.  Keokuk,  94  U.  S.  324;  L  24:  224; 
Packer  v.  Bird,  cited  above;  Mobile  Transp'n  Co.  v.  Mobile,  cited 
above;  Scott  v.  Lattig,  227  U.  S.  229;  S  33:242;  L  57:490;  Pro- 
ducers Oil  Co.  V.  Hanzen,  238  U.  S.  325;   S  35:  755;  L  59: 1330. 

"Eldridge  v.  Trezevant,  160  U.  S.  452;  S  16:  345;  L  40:  490  (State 
reservation  of  right  to  build  public  levees) ;  Water  Power  Co.  v. 
Water  Comm'rs,  168  U.  S.  349;  S  18: 157;  L  42:  497  (State  grant  of 
an  easement)  ;  Railway  v.  Eenwick,  102  U.  S.  180;  L  26:  51:  (State 
grant  or  license  of  right  to  build  upon  State-owned  submerged  land; 
subsequent  State  grant,  to  a  railroad  of  Eminent  Domain  right,  sub- 
ject to  condition  of  payment  to  such  original  licensee  or  grantee  the 
value  of  his  structure:   such  owner  having  no  absolute  title  thereto. 
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§  487.  The  Common  Law  Public  Navigation  Easement, 
as  Matter  of  Property  (Title)," 

1.  One  of  the  Federally  adopted  Common  Law  particu- 
lars of  land  title  law  is  that  of  existence,  in  the  individual 
members  of  the  public,  severally,  of  an  easement  of  navi- 
gation, in  navigable  waters." 

2.  This  principle  is  frequently  expressed  in  the  saying 
that  navigable  natural  water-areas  are  natural  highways. 
The  easement  includes  the  right  of  the  public — acting 
through  the  United  States,  or  through  a  State,  as  the  case 
may  be,  as  Parens  Patriae — to  improve  natural  waterways 
for  greater  convenience  of  navigation:  the  existence  of 
such  particular  aspect  of  the  general  (navigation)  ease- 
ment being  shown  by  the  absence,  in  such  situation,  of  right 
of  compensation,  in  favor  of  private  owners  whose  prop- 
erty is  physically  interfered  with.  " 

3.  The  navigation  easement  is  operative,  by  way  of  Inci- 
dent, upon,  and  as  against,  (a)  non-navigable  upper  reaches 
of  a  navigable  stream,  to  the  extent  of  inhibition  within  cer- 
tain limits,  of  diversion  of  water,  for  irrigation  or  for  other 
like  objects, — in  so  far  as  such  diversion  tends  to  diminish 
the  natural  navigability  of  the  lower  reaches ;'°  and  (b) 

but  the  structure  being  removable  by  the  United  States,  at  its 
pleasure) . 

^^The  easement  in  question,  it  will  be  borne  in  mind,  is  a  matter  of 
title  in  the  individual  members  of  the  public,  and  is  independent  of 
the  matter  of  distribution  of  Sovereignty  as  between  the  United 
States  and  the  States,  severally,  (as,  under  the  Federal  Admiralty  and 
Commerce  powers)  in  respect  of  intra-State  waters ;  but  operates  in- 
difierently,  in  Federal  or  in  State  action,  as  negatory,  (as  far  as  the 
easement  goes),  of  right  of  compensation  for  physical  injury  to  pri- 
vate property-res,  by  (Federal  or  State,  as  the  case  may  be)  enforce- 
ment of  the  easement:  e.  g. :  by  improvement  of  a  channel  (as  in  the 
cases  cited  below). 

13-West  Chicago  E.  E.  v.  Chicago,  201  U.  S.  506;  S  26:  518;  L  50: 
845;  Hannibal  Bridge  Co.  v.  United  States,  221  U.  S.  194;  S  31: 
603;  L  55:699;  United  States  v.  Chandler-Dunbar  Co.,  229  U.  S. 
53;  S  33:  667;  L  57: 1063;  Lewis  Blue  Point  Oyster  Co.  v.  Briggs, 
229  U.  S.  82;  S  33:679;  L  57:1083;  other  cases,  generally,  cited 
below  in  this  Chapter. 

'*Cases  above  cited.  See  South  Carolina  v.  Georgia,  93  U.  S.  4; 
L  23 :  782. 

"United  States  v.  Eio  Grande  Irrig'n  Co.,  174  U.  S.  690;  S  19: 
770;  L  43: 1136. 
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(within  certain  limits)  riparian  lands,  to  the  extent  of 
flooding,  cutting  off  access  to  the  water,  or  otherwise  mak- 
ing use  of  such  lands  for  improvement.^" 

4.  Such  right  of  improvement  includes  a  right  of  public 
toll-charge,  towards  payment  of  the  cost  of  construction, 
or  of  maintenance,  of  the  improvement;"  or  of  capitali- 
zation and  use,  to  the  same  end,  of  surplus  water-power 
created  by  an  improvement.^' 

5.  The  navigation  easement  is,  by  its  nature,  of  no  higher 
plane  than,  but  is  of  the  same  character  as,  the  public  ease- 
ment in  a  highway  (surface,  overhead,  or  subterranean) 
on,  over,  or  through,  land  proper.  As  between  the  navi- 
gation easement,  therefore,  and  such  land-highway  ease- 
ment, a  necessity  of  adjustment  exists ;  and  particulars  of 
inter-adjustment  may  be  fixed  by  law.^" 

6.  While  the  navigation  easement  is  dominant  over  pri- 
vate title  in  general,  it  is — like  all  other  property-right — 
subject  to  the  occasions  of  Public  Policy  ( State  or  Federal, 
as  the  case  may  be)  :  as,  to  requirements  of  public  health.^" 

7.  It  is  perhaps  not  possible  to  define  with  certainty  the 

"Gibson  v.  United  States,  166  U.  S.  269;  S  17:578;  L  41:996; 
Scranton  v.  Wheeler,  179  U.  S.  141 ;  S  21 :  48;  L  45 :  126;  Bedford  v. 
United  States,  192  U.  S.  217;  S  24:238;  L  48:414;  Jackson  v. 
United  States,  230  U.  S.  1;  S  33:1011;  L  57:1363;  Hughes  v. 
United  States,  230  U.  S.  24;  S  33:1019;  L  57:1374;  Cubbins  v. 
Mississippi  Eiver  Comm.,  241  U.  S.  351;   S  36:  671;   L  60: 1041. 

As  to  areal  limits  of  such  easement  over  riparian  lands,  see  United 
States  V.  Lynah,  188  U.  S.  445 ;  S  23 :  349 ;  L  47 :  539 :  in  which 
flooding  of  riparian  lands  was  held  to  amount,  in  degree,  to  a  "taking" 
of  the  land. 

i^Huse  V.  Glover,  119  U.  S.  543;  S  7:313;  L  30:487;  Sands  v. 
Manistee  River  Co.,  123  U.  S.  288;  S  8: 113;  L  31: 149;  Lindsay  & 
Phelps  Co.  V.  Mullen,  176  U.  S.  126;   S  20:  325;   L  44:  400. 

isKaukauna  Co.  v.  Green  Bay  Canal,  142  U.  S.  254;  S  12: 173;  L 
35 :  1004. 

"Gilman  v.  Philadelphia,  3  Wall.  713 ;  L  18 :  96 ;  Transportation 
Co.  V.  Chicago,  99  U.  S.  635;  L  25:336;  Escauaba  Co.  v.  Chicago, 
107  U.  S.  678;  S  2: 185;  L  27:  442;  Miller  v.  New  York,  109  U.  S. 
385;  S  3:228;  L  27:971;  Cardwell  v.  American  Bridge  Co.,  113 
U.  S.  205;  S  5:423;  L  28:959;  Hamilton  v.  Vicksburg  etc.  E.  R., 
119  U.  S.  280;  S  7:206;  L  30:393;  Willamette  Bridge  v.  Hatch, 
125  U.  S.  1;  S  8:  811;  L  31:  629;  Lake  Shore  etc.  Ry.  v.  Ohio,  165 
U.  S.  365;   S  17:357;  L  41:747. 

2»WiIson  V.  Blackbird  Creek  Co.,  2  Pet.  245 ;  L  7 :  412 ;  Pound  v. 
Turck,  95  U.  S.  459;    L  24:525;    Manigault  v.  Springs,  199  U.  S. 
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term  "navigable"  (water  area)  for  the  purposes  of  navi- 
gation-easement. Physical  conditions  in  Great  Britain  and 
in  this  country  are  so  different,  that  there  is  practically  a 
complete  absence  of  English  authority  on  the  subject.  We 
may  assume,  (and  the  cases  cited  seem  to  show)  that  the 
Common  Law  navigation  easement  exists  over  all  such 
natural  waters  as  are  navigable  within  the  Federal  Ad- 
miralty definition.  There  are,  however,  in  this  country, 
.  natural  bodies  of  water  not  sufficiently  important,  it  would 
seem,  to  be  within  that  definition,  but,  nevertheless,  of  some 
practical  navigability.  Such  waters,  we  may  suggest,  are 
to  be  considered  as  subject  to  the  easement.^^ 

8.  In  the  case  of  a  non-navigable  body  of  water,  wholly 
within  a  State,  rights  of  the  public  and  of  a  private  indi- 
vidual, respectively,  are  matter  of  exclusive  State  concern." 

§  488.    Subterranean  Waters, 

Subterranean  water  is  part  and  parcel  of  the  land,  and 
is  property-res;  and  the  principle  applies  to  ordinary 
forms  of  collection  of  it,  as  in  a  well.^^ 

In  so  far  as,  in  the  case  of  such  waters,  there  enters  the 
element  of  flow,  (ordinarily  by  percolation) ,  the  principles, 
considered  elsewhere,  dealing  with  surface  water-areas,  are 
applicable,  mutatis  mutandis.^* 

§  489.    Riparian  Rights. 

What  has  been  said  above  in  general  terms,  is  true  of 
riparian  rights,  as  such.^° 

473;    S   26:12Y;    L   50:274;    Chicago,   B.   &   Q.  Ey.   v.   Drainage 
Comm'rs,  200  IJ.  S.  561;   S  26:  341;  L  50:  596. 

For  a  case  of  waiver  by  Congress,  of  the  navigation  easement,  and 
voluntary  recognition  as  property  (as  entitled  to  compensation)  of 
structures  subject  to  the  navigation  easement,  see  Monongahela  Nav. 
Co.  V.  United  States,  148  IJ.  S.  312;  S  13:  622;  L  37:  463. 

*^See  a  certain  degree  of  discussion  of  the  subject  in  Packer  v. 
Bird,  137  U.  S.  661 ;  S  11 :  210;  L  34:  819. 

"lUinois  v.  Economy  Power  Co.,  234  F.  S.  497;  S  34:  973;  L  58: 
1429. 

^^United  States  v.  Alexander,  148  U.  S.  186 ;  S  13 :  529 ;  L  37 :  415 
(the  drying  of  a  well,  in  land  adjoining  a  parcel  taken  under  Eminent 
Domain,  held  an  informal  "taking"  of  the  water-right  in  the  well). 

^*Case  last  cited.  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  TJ.  S. 
61;  S  31:337;  L  55:369:  (imposition  of  limitations  upon  use  of 
Saratoga  mineral  springs). 

2»Norton  V.  Whiteside,  239  TJ.  S.  144;  S  36:  97;  L  60: 186:   (State 
power  over  such  rights,  as  matter  of  land-title). 
25 
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CHAPTER  LXXVII. 

Bodily  Liberty. 

§  490.   Qualifications  of  General  Character. 

In  respect  of  bodily  liberty,  as  protected  by  the  Due  Pro- 
cess-Liberty clauses  of  the  Fifth  and  Fourteenth  Amend- 
ments, respectively,  the  qualification  (in  each  of  those 
Amendments)  :  "without  due  process  of  law"  recognizes, 
adopts,  and  yields  to,  limitations  (a)  existing  at  the  Com- 
mon Law  or  (b)  generically  within  the  Common  Law  con- 
ception of  the  proper  outer  limits  of  personal  liberty :  as, 
permissible  imprisonment  for  debt;'  imprisonment  under 
Criminal  Procedure;  commitment  for  Contempt;  com- 
pulsory service  of  seamen  under  shipping-articles  ;^  custody 
of  infants;'  compulsory  labor  upon  highways;*  and  com- 
pulsory vaccination." 

§  491.    Slavery,  Peonage,  and  the  Like. 

Within  the  class  of  qualifications  above  referred  to,  were, 
prior  to  the  Thirteenth  Amendment,  slavery,  holding  in 
peonage,  and  the  like: — ^as  appears  from  the  fact  that, 
prior  to  that  Amendment,  the  Due  Process-Liberty  clause 
of  the  Fifth  Amendment  (operative  as  against  Federal 
action),  did  not  inhibit  maintenance  (by  Federal  law),  in 
Federal  area,  (as,  the  District  of  Columbia),  of  the  insti- 
tution of  slavery.* 

iSimms  v.  Slacum,  3  Or.  300;  L  2:446;  Palmer  v.  Allen,  7  Cr. 
650;  L  3:436;  United  States  v.  Knight,  14  Pet.  301;  L  10:465; 
McNutt  v.  Bland,  2  How.  9;  L  11 :  159. 

^Eobertson  v.  Baldwin,  165  U.  S.  275;  S  17:  326;  L  41:  715;  Dalle- 
magne  v.  Moisan,  197  U.  S.  169;  S  25:  422;  L  49:  709. 

'New  York  Foundling  Hospital  v.  Gatti,  203  U.  S.  429;  S  27:  53; 
L  51 :  254.    See  Burrus,  In  re,  136  U.  S.  586 ;  S  10 :  850 ;  L  34 :  500. 

*Butler  V.  Perry,  240  U.  S.  328;  S  36 :  258;  L  60:  672. 

"Jacobsonv.  Massachusetts,  197  U.S.  11;  8  25:358;  L  49:  643. 

•As  to  operation  of  the  Thirteenth  Amendment,  see  §§  24,  25. 
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CHAPTER  LXXVIII. 

Liberty  of  Contract. 

§  492.  Federal  Nationalization  of  the  Field. 

Adopting  the  Common  Law  conception  of  Liberty,  the 
Fifth  Amendment,  in  the  Federal  field  of  action,  and  the 
Fourteenth  Amendment,  in  the  State  field,  by  their  Liberty 
texts,  recognize  and  assure  (with  other  forms  of  liberty) 
liberty  of  making  contracts. 

The  field  of  Liberty  of  Contract  being  thus  nationalized, 
it  is  not  competent  to  a  State  to  localize  the  matter,  as,  by 
inhibiting  its  citizens  (a)  from  making  contracts  outside 
the  State;  or  (b)  from  doing  within  the  State  acts  pre- 
liminary to,  and  tending  to,  extra-State  contracts.^ 

§  493.  Actual  or  Potential  Qualification  by  Public 
Policy." 

Liberty,  in  the  field  of  Contract,  is  limited  by,  or  is  sub- 
ject to  limitation  by.  Public  Policy  (Federal  or  State,  as 
the  case  may  be).' 

lAllgeyer  v.  Louisiana,  165  U.  S.  578;  S  1Y:42Y;  L  41:832.  A 
State  statute  forbade  the  doing  of  any  act  within  the  State  involving 
or  tending  to  the  effect  of  fixing  insurance  upon  property  within  the 
State,  with  foreign  corporations  not  admitted  to  the  State.  The 
plaintiff  in  error — a  citizen  of  the  State,  and  there  physically  present 
— ^there  wrote  and  mailed  a  letter  to  such  an  insurance  company,  in 
its  home  State,  the  operation  of  which  was,  as  matter  of  contract 
law,  to  attach  a  pending  open  policy  to  certain  goods  within  the  former 
State.  The  statute  was  held  void,  as  in  conflict  with  liberty  (in  this 
case  liberty  of  contract)  guaranteed  by  the  Fourteenth  Amendment. 
It  will  be  observed  that  it  was  the  right  of  the  insured  (not  that  of  the 
insurer)  to  make  contracts,  that  was  in  question, — since  the  Liberty 
clause  of  the  Fourteenth  Amendment  does  not  apply  to  corporations. 

So,  Bedford  v.  Eastern  Bldg.  &  Loan  Assoc'n,  181  IT.  S.  227;  S  21: 
597;  L  45 :  834;  New  York  L.  Ins.  Co.  v.  Head,  234  U.  S.  149;  S  34: 
879;  L  58:1259. 

It  will  be  observed  that  in  the  present  section  we  are  speaking  solely 
from  the  standpoint  of  locus  faciendi  of  a  contract.  As  to  other 
standpoints,  see  the  following  sections. 

''As  to  the  general  principle,  see  §§  431-434. 

^Holden  v.  Hardy,  169  U.  S.  366;  S  18:383;  L  43:780;  (valid 
State  eight-hour  day  law,  for  miners) ; 

Lochner  v.  New  York,  198  U.  S.  45;  S  25:  539;  L  49: 937  (a  State 
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§  494.   Liberty  to  Refrain  from  Contract. 

One  is  as  free  to  refrain  from  contract,  as  to  make  con- 
tracts ;  and  is,  therefore,  at  liberty  to  impose,  at  his  pleas- 
ure, conditions  of  entering  into  a  contract.* 

statutory  limitation  of  bakery  employees  to  sixty  hours  a  week,  viewed 
as  beyond  the  proper  scope  of  State  Public  Policy  in  limitation  of 
liberty  of  Contract) ; 

Eiley  v.  Massachusetts,  232  U.  S.  671 ;  S  34 :  469 ;  L  58 :  788  (valid 
State  Women's  Factory  Labor  Act) ; 

Atkin  V.  Kansas,  191  U.  S.  207;  S  24: 124;  L  48: 148  (contractors 
for  municipal  work  may  be  interdicted,  under  penalty,  from  employ- 
ing labor  except  by  an  eight-hour  day)  ; 

Lieberman  v.  Van  De  Carr,  199  IJ.  S.  552;  S  26: 144;  L  50:  305 
(valid  State  requirement  of  license  for  sale  of  milk) ; 

Northwestern  L.  Ins.  Co.  v.  Kiggs,  203  U.  S.  243;  S  27:126;  L 
51 :  168  (statutory  inhibition  of  provision  in  life  insurance  of  defence 
of  misrepresentation,  after  one  year,  even  if  fraudulent,  if  the  mis- 
representation did  not  contribute  to  the  event  on  which  the  policy  be- 
comes payable) ; 

Whitfield  V.  ^tna  L.  Ins.  Co.,  205  U.  S.  489;  S  27:  578;  L  51:  895, 
(valid  State  statutory  inhibition  of  excepting  from  the  benefit  of  life 
insurance,  the  situation  of  suicide  not  originally  contemplated) ; 

McLean  v.  Arkansas,  211  U.  S.  539;  S  29:  206;  L  53:  315  (a  State, 
for  the  fixing  of  miners'  wages,  may  require  measurement  in  the 
rough, — i.  e.,  before  screening)  ; 

Chicago,  B.  &  Q.  E.  K.  v.  McGuire,  219  U.  S.  549;  S  31:  359;  L  55: 
328  (valid  State  statutory  contractual  incapacity  of  railroad  em- 
ployees in  respect  of  damages  in  future  tort)  ; 

Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.,  220  U.  S.  373;  S  31: 
376;  L  55 :  502  (Sherman  Act:  prohibition  of  anti-cut  rate  contracts)  ; 

United  States  v.  Lehigh  Valley  E.  E.,  220  U.  S.,  257;  S  31:387; 
L  55:458  (a  corporation,  owner  of  goods,  may  be  forbidden  to  con- 
tract with  a  carrier  corporation,  if  under  "control"  of  the  latter: 
"Commodities  Act") ; 

Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225;  S  32:74;  L  66:175 
(valid  requirement  of  record,  and  of  assent,  of  wife  and  employer,  to 
assignment  of  wages) ; 

Schmidinger  v.  Chicago,  226  U.  S.  578;  S  33: 182;  L  57:  364  (valid 
fixing  by  law  of  weight  of  loaves  of  bread,  as  a  condition  of  sale)  ; 

East  V.  Van  Deman  &  Lewis,  240  TJ.  S.  342;  S  36:  370;  L  60:  679; 
valid  State  taxation  (and  thereby  practical  prohibition)  of  use  of 
trading-stamps  and  the  like,  in  intra-State  sales  of  goods. 

So,  Tanner  v.  Little,  240  U.  S.  369;  S  36:  379;  L  60:  691;  Pitney 
V.  Washington,  240  U.  S.  387 ;  S  36 :  385 ;  L  60 :  703 ; 

Mugler  V.  Kansas,  123  tJ.  S.  623 ;  S  8 :  273 ;  L.  31 :  205  (intoxicating 
liquors). 

*E.  g.,  a  condition,  by  a  proposing  employer,  of  non-membership  of 
a  proposing  employee,  in  a  Labor  Union.  Coppage  v.  Kansas,  236  U. 
S.  1;  S  35:240;  L  59:441. 
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§  495.    Liberty  of  Terminating  a  Contract  Relation. 

Akin,  in  most  resi)ects,  to  the  liberty  of  making  con- 
tracts, is  the  liberty  of  either  party  to  a  continuing  con- 
tract, to  terminate  it  in  accordance  with  its  terms,  (as  in 
the  case  of  the  relation  of  master  and  servant,  without  a 
fixed  term  of  employment) .  In  this  type  of  situation,  lib- 
erty of  termination  is  (subject  to  highly  exceptional  con- 
ditions referred  to  below)  viewed  as  absolute,  and  as  not 
being  subject  to  considerations  of  Public  Policy.^ 

=Adair  v.  United  States,  208  U.  S.  161;  S  28:277;  L  52:436  (in- 
validity of  an  Act  of  Congress  penalizing  the  discharge  of  a  railroad 
employee  hecause  of  his  memhership  in  a  Lahor  Union.  For  the  con- 
siderations to  the  contrary,  see  the  dissenting  Opinion). 


CHAPTER  LXXIX. 

Liberty  of  Choice  of  Occupation. 

§  496. 

What  has  been  said  above  of  Liberty  of  Contract,  bears 
closely  upon,  and  is  applicable,  mutatis  mutandis,  to  lib- 
erty of  choice,  and  of  pursuit,  of  occupation.^ 

An  example  of  public  action  going  beyond  the  proper 
limits  in  this  field,  of  Public  Policy,  is  presented  in  an  at- 
tempted State  limitation  of  the  occupation  of  freight-train 
conductor  to  persons  of  two  years'  experience  as  such  con- 
ductor or  as  brakeman :  the  distinction  not  presenting,  in 
the  view  of  the  Federal  law,  a  fair  and  sound  classifi- 
cation.*     , 

^Slaughter-House  Cases,  16  Wall.  36;  L  21:394;  (valid  limitation 
of  slaughtering,  in  a  densely  populated  area,  to  a  public  abattoir,  open 
to  all) ; 

Brad-well  v.  State,  16  Wall.  130;  L  21:  442  (a  State  may  limit  the 
occupation  of  attorney-at-law,  to  men)  ; 

Miller  v.  Ammon,  145  U.  S.  421;  S  12:884;  L  86:759;  Gray  v. 
Connecticut,  159  U.  S.  74;  S  15:985;  L  40:80;  Gronin  v.  Adams, 
192  U.  S.  108;  S  24:  219;  L  48 :  365;  Lloyd  v.  Dollison,  194  U.  S.  445; 
S  24:703;  L  48:1062  (power  of  forbidding  or  of  limiting,  by  law, 
the  occupation  of  manufacturing  or  of  vending  of  alcoholic  liquors) ; 

Eeetz  V.  Michigan,  188  TJ.  S.  505;  S  23:  390;  L  47:  563  (regulation 
and  limitation  of  practice  of  medicine) ; 

Fischer  v.  St.  Louis,  194  U.  S.  361;  S  24:673;  L  48:1018  (valid 
municipal  inhibition  of  keeping  of  cows,  within  closely  populated 
areas) ; 

Donovan  v.  Pennsylvania  Co.,  199  U.  S.  278;  L  60: 192;  (valid  pro- 
hibition, by  State  Unwritten  law,  of  haekmen  congregating  at  railroad 
stations,  to  the  obstruction  and  inconvenience  of  railroad  passengers)  ; 

Wilmington  Min'g  Co.  v.  Fulton,  205  U.  S.  60;  S  27:412;  L  51: 
708  (valid  State  limitation  of  the  higher  grades  of  coal-mining  to 
persons  of  publicly  ascertained  qualifications)  ; 

Hadacheck  v.  Los  Angeles,  239  TJ.  S.  394;  S  36:143;  L  43:348; 
(exclusion  of  brick-making  from  a  certain  section  of  a  city;  valid 
even  as  against  an  owner  of  clay  land  there  situate) ; 

Brazee  v.  Michigan,  241  U.  S.  340;  S  36:  561;  L  60: 1034,  (employ- 
ment agencies  prohibited  from  sending  applicants  to  employers  not 
requesting  such  action). 

"Smith  V.  Texas,  233  TJ.  S.  630;  S  34:  681;  L  58: 1129. 
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EQUAL  PEOTECTION  OF  THE  LAWS :  (AS  GUAE- 
ANTEED  IN  TEEMS,  BY  THE  FOUETEENTH, 
AND  IN  LEGAL  EFFECT,  BY  THE  FIFTH, 
AMENDMENT). 
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CHAPTER  LXXX. 

The  General  Conception  op  Equality  before  the  Law  : 
Equal  Protection  op  the  Laws/ 

§  497.  The  Federal  Conception  of  Equality  before  The 
Law. 

1.  The  Federal  Organic  law  adopts  the  Common  Law 
conception  and  definition  of  Equality  before  the  law.  In 
that  conception  and  definition,  Equality  before  the  law  con- 
sists :  not  (a)  in  like  and  uniform  treatment  of  all  persons 
or  things,  but  merely  (b)  in  like  and  uniform  treatment  of 
all  persons  or  things  within  a  class  reasonably  selected 
and  established :  with  the  corollary  of  permissive  classifi- 
cation (and  of  class  differentiation)  based  upon  fairness, 
reason,  and  sound  Public  Policy. 

The  question  of  Equality  before  the  law  resolves  itself, 
as  a  practical  matter,  into  a  question  of  particulars  of 
proper  classification.^ 

2.  Such  permissive  classification  and  class  differenti- 
ation proceed  according  to  areal  political  jurisdiction. 

Thus  (a)  in  Congressional  action  of  general  intra-State 
character,  a  classification  is  to  extend  to  (but  only  to)  the 
aggregate  of  State  area;  (b)  in  Congressional  action  deal- 
ing with  the  realm  as  a  whole  (intra-State  and  extra-State) 
classification  is  to  extend  to  the  realm  as  a  whole;  (c)  in 
Congressional  action  dealing  with  a  particular  portion  of 

^Fifth  Amendment  (operative  against  Federal  action)  : — 

*  *  *  nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law ;  *  *  * 

(As  to  the  Equal  Protection  aspect  of  the  Fifth  Amendment,  see 
§§  425-430). 
Fourteenth  Amendment  (operative  against  State  action) : — 

*  *  *  nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. 

As  to  "uniform"  (duties,  imposts  and  excises:  Const.  Art.  I.,  §  8), 
and  as  to  the  generic  equivalence  of  the  term  "uniform"  in  the  Tax 
text,  and  the  term  "equal"  in  the  Equal  Protection  sense,  see  §  359. 

As  to  "special"  taxes,  see  §  372. 

*See  two  next  succeeding  chapters. 
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Federal  area  as  a  political  subdivision,  a  classification  is  to 
extend  to  (but  only  to)  such  portion  of  Federal  area;^  (d) 
in  action  of  general  character,  of  a  self-governing  Federal 
State,  a  classification  is  to  extend  to  (and  only  to)  such 
Federal  State  as  a  whole;  (e)  in  State  action  of  general 
character,  the  classification  is  to  extend  to  the  State  as  a 
whole;  (f)  in  State  action  of  local  character,  a  classifi- 
cation is  to  extend  to  a  locality  in  question,  as  a  whole; 
(g)  in  action  of  general  character,  of  a  municipal  corpo- 
ration, or  the  like,  (Federal  or  State),  a  classification  is 
to  extend  to  the  capacity  of  such  municipal  corporation  or 
the  like ;  and  so  forth :  the  underlying  question  of  proper 
political  subdivision,  for  this  purpose  being  itself  a  ques- 
tion of  Equal  Protection  of  the  Laws,  and  thus  within 
Federal  control.* 

3.  The  Federal  power  of  such  control  is  vested  primarily 
and  presumptively  in  the  Federal  Judicial  Branch,  but  is 
subject  to  a  certain  degree  of  qualification  by  the  Federal 
conception,  definition,  and  principles  of  Political  law." 

4.  Corporations,  being  mere  creatures  of  law,  obviously 
cannot  fall  within  the  scope  of  the  Federal  Organic  re- 
quirement of  Equality,  in  the  same  sense  in  which  natural 
persons  are  within  it.  Such  corporations  are,  however, 
within  that  requirement  in  so  far  as  is  consistent  with  their 
nature,  and  with  the  particulars  of  creation  and  existence 
of  different  instances  or  classes  of  such  corporations.' 

'§  40. 

*See  two  next  succeeding  chapters. 

'See  that  head. 

As  to  the  principles  and  the  limits  of  Federal  Judicial  deference, 
in  this  field,  to  Federal  and  to  State  Legislative  views  of  Public 
Policy  (Federal  or  State),  see  §§431-434. 

See  also  Republican  Form  of  Government. 

'Southern  Ey.  v.  Greene,  216  U.  S.  400;  S  30:287;  L  54:536; 
other  corporation  eases  cited  throughout  the  present  Part. 


CHAPTEE  LXXXI. 

Permissible  Classification  and  Differentiation. 

§  498.    This  Branch  of  the  Subject,  Generally. 

Judicially  recognized  sound  and  valid  bases  of  classifi 
cation  and  differentiation  are  presented  below. 

The  Due  Process  clause  of  the  Fifth  Amendment  (opera- 
tive upon  Federal  action)  and  the  Due  Process  clause  of 
the  Fourteenth  Amendment  (operative  upon  State  action) 
being,  in  their  respective  fields  (Federal  and  State)  of  one 
and  the  same  legal  effect,^  in  respect  of  the  field  in  question, 
a  decision  based  upon  either  one  of  these  two  texts  is  per- 
tinent to,  and  is  authoritative  upon,  the  other  text;  and 
cases  are,  therefore,  cited  below,  indifferently,  upon  which- 
ever of  the  two  texts  arising.  For  convenience,  however, 
the  two  classes  of  cases  are,  either  in  terms,  or  by  necessary 
inference,  differentiated.^ 

From  the  standpoint  of  practical  convenience  applica- 
tions of  the  principles  stated  in  the  preceding  section  may 
be  presented  as  follows :' 

1]*Federal  Adoption  of  State  Law  Distributively  : 

i§  427. 

^Thus,  a  case  cited  as  dealing  with  "Congressional"  or  "Federal" 
or  "Territorial"  legislation,  or  with  legislation  of  a  particular  Federal 
State  (as  the  "District  of  Columbia"  or  "Hawaii")  is  a  case  upon 
the  Fifth  Amendment. 

So,  conversely,  cases  of  "State"  law,  and  of  those  cases  cited  in 
which  a  particular  State  is  a  party  named,  are  upon  the  Fourteenth 
Amendment. 

Cases  not  thus  textually  differentiated,  are  upon  the  Fourteenth 
Amendment. 

For  cases  to  the  same  effect,  but  within  and  based  upon  the  "uni- 
form" Tax  text  of  the  Constitution,  see  §  359. 

'It  will  be  observed  that  the  sentence  here  begun  continues  through 
the  remainder  of  the  section,  notwithstanding  the  approximation  to 
Tabular  form. 


*Dark-faced  numerals  are  inserted  merely  for  convenience  of  refer- 
ence. 
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WITH  THE  Result  of  Absence  op  Uniformity  in  State 
Akea  as  a  Whole;* 

2]  Pekmissiblb  State  Variation  According  to  Scope 
OF  State  Power  ;^ 

■•Oongressional  Adoption  of  State  Common  Law  Judicial  Procedure. 
Wayman  v.  Southard,  10  Wh.  1;  L  6:253;  and  later  cases  (§§  746- 
752). 

Congressional  Adoption,  in  land  pre-emption  laws,  of  State  defini- 
tion of  "heirs".  Hutchinson  Investment  Co.  v.  Caldwell,  152  IT.  S. 
65;  S  14:  504;  L  38:  356.  So  in  Congressional  Employers'  Liability 
legislation.  Seaboard  Air  Line  v.  Kenney,  240  TJ.  S.  489;  S  36:  458; 
L  60:762. 

Congressional  Adoption,  for  intra-State  areas,  of  features  of  the 
State  Criminal  law :  as,  of  form  and  extent  of  punishment.  Ex  parte 
Tarbrough,  110  U.  S."  651;  S  4:152;  L  28:274;  United  States  v. 
Waddell,  112  U.  S.  76;  S  5:  35;  L  28:  673;  Motes  v.  United  States, 
178  U.  S.  458;  S  20:993;  L  44:1150;  Eakes  v.  United  States,  212 
U.  S.  55;  S  29:244;  L  53:401;  United  States  v.  Mason,  213  U.  S. 
115;  S  29:480;  L  53:725;  United  States  v.  Press  Pub'g  Co.,  219  U. 
S.  1;  S  31:212;  L55:65. 

See  also  Wilson  Act;  Webb  Act  (§  406). 

^Aberdeen  Bank  v.  Chehalis  County,  166  U.  S.  440;  S  17:  629;  L 
41: 1069;  Merchants'  Bank  v.  Pennsylvania,  167  U.  S.  461;  S  17:  829; 
L  42:236;  Citizens'  Bank  v.  Kentucky,  217  U.  S.  443;  S  30:532;  L 
54:832;  Clement  Bank  v.  Vermont,  231  U.  S.  120;  S  34:  31;  L  58: 
147;  (permissible  State  tax  specialization  in  respect  of  national 
banks). 

Travellers'  Ins.  Co.  v.  Connecticut,  185  U.  S.  364;  S  22:673;  L  64: 
949;  (a  State  may,  in  taxation,  classify  separately  (a)  resident  and 
(b)  non-resident  holders  of  shares  of  stock  of  a  domestic  corporation 
of  the  State) . 

Kidd  V.  Alabama,  188  U.  S.  730;  S  23 :  401 ;  L  47 :  669  (a  State,  tax- 
ing the  property  of  domestic  and  of  foreign  railroads  doing  business 
in  the  State,  but  not  their  stock,  may  tax  intrastate-owned  stock  of 
other  railroads  which  latter  it  cannot  otherwise  effectually  tax). 

Beers  v.  Glynn,  211  U.  S.  477;  S  29: 186;  L  53:  290  (State  succes- 
sion taxation  of  personalty  of  non-resident  decedents  who  had  owned 
realty  in  the  State,  but  not  personalty  of  other  non-resident  dece- 
dents). 

Thompson  v.  Kentucky,  209  U.  S.  340;  S  28:533;  L  52:822:  a 
State,  in  taxing  spirits,  in  a  United  States  bonded  warehouse  (see 
§  130)  subject  to  the  Federal  lien  and  Federal  possession,  may,  by 
reason  of,  and  to  the  extent  of.  Federal  limitation  of  the  State  power 
over  such  property,  make  such  spirits  a  separate  class. 

Brown-Forman  Co.  v.  Kentucky,  217  U.  S.  563;  S  30:  578;  L  54:  883 
(a  State  license  tax  upon  the  occupation  of  manufacture  of  blended 
spirits    is    not    invalid    although    non-resident    manufacturers    are 
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3]  Permissible  Vabiation  by  Locality  or  by  Local 
Considerations  f 

thereby  made,  in  effect,  favored  competitors  with  the  taxed  class,  by 
force  of  the  Federal  Intercommerce  law). 

Griffith  V.  Connecticut,  218  U.  S.  563 ;  S  31 :  132 ;  L  54 :  1151 :  State 
usury  legislation  applicable  to  State  banks  but  (owing  to  State  in- 
capacity) not  to  national  banks. 

Abilene  Bank  v.  DoUey,  228  U.  S.  1;  S  33:  409;  L  57:  Y07;  State 
depositors'  guaranty  Act  not  invalidated  by  (necessary)  omission  of 
national  banks. 

«Natal  V.  Louisiana,  139  TJ.  S.  621;  S  11:636;  L  35:288  (ex- 
clusion of  private  markets  from  a  certain  area  within  a  populous  city) . 
So  of  manufacturing  establishments,  emitting  smoke.  Northwestern 
Laundry  v.  Des  Moines,  239  XT.  S.  486;  S  36:  206;   L  60:  396. 

Columbus  Ey.  v.  Wright,  151  U.  S.  4Y0;  S  14:396;  L  38:238 
(State  allotment,  for  taxation,  of  the  non-localized  chattel  property 
of  a  railroad  among  the  counties  traversed,  although  with  the  result 
of  non-uniformity  of  rate,  according  to  differences  in  county  rates). 

Erb  V.  Morasch,  lYY  U.  S.  584;  S  20:819;  L  44:897  (low-speed 
provision  for  only  one  of  certain  street-railroads  in  a  city). 

Williams  v.  Fears,  179  TJ.  S.  270;  S  21:128;  L  45:186  (State  li- 
cense-tax upon  employment  agencies  for  laborers  for  work  out  of  the 
State). 

Foster  v.  Pryor,  189  U.  S.  325;  S  23:  549;  L  47:  835  (Territorial 
Tax  Act,  with  different  rates  for  different  sections,  as,  organized  and 
unorganized,  areas). 

Field  V.  Barber  Asphalt  Co.,  194  U.  S.  618;  S  24:  784;  L  48: 1142 
(special  paving  assessment :  veto  power  of  adjacent  owners  limited  to 
resident  owners). 

Bacon  v.  Walker,  204  U.  S.  311;  S  27:  289;  L  51:  499;  (State  pro- 
hibition of  grazing  of  sheep  on  public  lands,  within  two  miles  of 
privately  owned  lands). 

Toyota  v.  Hawaii,  226  TJ.  S.  184;  S  33:  47;  L  57: 180  (variation  of 
license-fees,  as  among  different  localities). 

Kentucky  Union  Co.  v.  Kentucky,  219  TJ.  S.  140;  S  31: 171;  L  55: 
137  (State  tax  applicable,  in  fact,  only  to  part  of  State,  of  peculiar 
conditions). 

Adams  V.  Milwaukee,  228  U.  S.  572;  S  33:  610;  L  57:  971  (classifi- 
cation for  regulation,  of  vendors  of  milk,  by  source  of  milk,  as  within, 
or  as  outside  of,  a  city  in  question). 

Giozza  V.  Tieman,  148  U.  S.  657;  S  13:721;  L  37:  599;  Lloyd  v. 
Dollison,  194  TJ.  S.  445;  S  24:703;  L  48:1062;  Eippey  v.  Texas, 
193  TJ.  S.  504;  S  24:516;  L  48:767;  Eberle  v.  Michigan,  232  U.  S. 
700;   S  34:  464;  L  58 :  803  (local  option :   alcoholic  liquors). 

Asbell  V.  Kansas,  209  TJ.  S.  251;  S  28:  485;  L  52:  778  (State  statute 
providing,  in  absence  of  Federal  law  and  action  to  the  contrary,  for 
State  inspection  of  cattle  coming  from  other  States,  and  for  penalty; 
26 
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4]  Permissible  Differentiation  between  American- 
born^  AND  Foreign-born,  Aliens  ;' 
5]  Permissible   Differentiation   as   between   Eesi- 

DENTS  AND  NoN-ReSIDENTS  f 

6]  Permissible  Differentiation  by  Race  or  Color;' 
7]  Permissible  Variation,  According  to  Age,  or  Sex, 
Studentship,  and  the  Like;" 

with  distinction,  based  upon  actual  conditions,  between  States  north 
and  States  south,  of  the  State  in  question). 

Hadacheck  v.  Los  Angeles,  239  U.  S.  394;  S  36:143;  L  60:348 
(exclusion  of  brick-making,  from  a  cei^in  section  of  a  city). 

^Patsone  v.  Pennsylvania,  232  TI.  S.  138 ;  S  34 :  281 ;  L  58 :  539  (For- 
eign-bom, but  not  other,  aliens,  prohibited  from  carrying  fire-arms). 

"District  of  Columbia  v.  Brooke,  214  IJ.  S.  138;  S  29:  560;  L  53: 
941:  (statutory  drainage  system:  Criminal  proceedings  against  resi- 
dent owners ;  Civil  proceedings  against  non-resident  owners,  for  viola- 
tion or  noncompliance). 

^Louisville,  N.  O.  &  Tex.  Ey.  v.  Mississippi,  133  U.  S.  587;  S  10: 
348;  L  33:Y84;  Plessy  v.  Ferguson,  163  U.  S.  53Y;  S  16:1138;  L 
41:  256;  Chesapeake  &  0.  Ey.  v.  Kentucky,  179  U.  S.  388;  S  21: 101; 
L  45:244;  (State  power  of  requiring  race  separation  in  public  ve- 
hicles in  intrastate  traffic). 

Berea  College  v.  Kentucky,  211  TJ.  S.  45;  S  29:  33;  L  53:  81  (State 
power  of  race  separation  in  incorporated  educational  institutions  with- 
in the  power,  in  general,  of  the  State). 

So,  also,  race  separation  in  the  public  schools  of  the  District  of 
Columbia. 

"Interstate  Ey.  v.  Massachusetts,  207  U.  S.  79;  S  28:  26;  L  52:  111 
(State  statute;  half -fare  for  children  attending  public  school.  Other 
aspects  of  this  case  are  presented  elsewhere). 

Muller  V.  Oregon,  208  TI.  S.  412;  S  28:324;  L  52:551;  (State 
statute  forbidding  employment  of  a  female  in  a  laundry  more  than 
ten  hours  in  any  one  day). 

Sturges  &  Burn  v.  Beauchamp,  231  U.  S.  320;  S  34:  60;  L  58:245 
(child -labor  legislation). 

Miller  v.  Wilson,  236  U.  S.  373;  S  35:  342;  L  59:  628  (female  hotel 
servants) . 

Bosley  v.  McLaughlin,  236  II.  S.  385;  S  35:  345;  L  59:  632  (female 
graduate  nurses,  employed  in  hospitals). 

Waugh  V.  University  of  Mississippi,  237  U.  S.  589;  S  35:  720;  L  59: 
1131  (students). 

Minor  v.  Happersett,  21  Wall.  162;  L  22:627  (the  Fourteenth 
Amendment  does  not  vest  in  women  right  of  voting  within  a  State, 
even  in  elections  of  direct  Federal  concern).  See,  as  to  this,  Eepub- 
lican  Form  of  Government. 
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8]  Permissible  Variation  According  to  Public^  as 

Distinguished  from  Private,  Use  ;" 
9]  Permissible  Variation  by  Domestic  Relations  ;" 
10]  Permissible  Variation  According  to  Individual 

Bequest;" 

11]  Permissible  Variation  According  to  Require- 
ments OF  Governmental  Efficiency,  Generally  ;" 

12]  Permissible  Variation  and  Differentiation  Ac- 
cording to  Evidential  Requirements  ■^'^ 

"Willcox  V.  Consolidated  Gas  Co.,  212  TJ.  S.  19;  S  29:192;  L  53: 
382  (a  State  statutory  lower  rate  for  gas  for  a  municipal  corporation 
than  for  private  consumers,  not,  eo  facto,  violative  of  Equal  Protec- 
tion of  the  laws). 

"Mutual  l,oan  Co.  v.  Martell,  222  TI.  S.  225;  S  32:  74;  L  56: 175: 
(statutory  requirement  of  wife's  assent  to  an  assignment  of  wages). 

"Booth  V.  Indiana,  237  U.  S.  391;  S  35:  617;  L  59:1011;  (statu- 
tory requirement,  in  the  interest  of  mine-workers,  conditioned  upon 
request  by  a  certain  number  of  persons  concerned). 

"Williams  v.  Mississippi,  170  TJ.  S.  213;  S  18:583;  L  42:1012; 
Rawlins  v.  Georgia,  201  TJ.  S.  638;  S  26:560;  L  50:899;  Lang  v. 
New  Jersey,  209  TT.  S.  467;  S  28:594;  L  52:894;  (qualifications  of 
jurors;   excepted  classes  of  individuals). 

United  States  v.  Union  Pao.  E.  E.,  98  U.  S.  569 ;  L  25 :  143 ;  (specific 
Congressional  provision  in  respect  of  a  certain  suit  only) . 

United  States  v.  Bitty,  208  U.  8.  393;  S  28:  396;  L  52:  543;  United 
States  V.  Heinne,  218  U.  S.  532;  S  31:  98;  L  54: 1139  (right  of  ap- 
peal, by  the  United  States,  but  not  by  defendant,  from  interlocutory 
decision  upon  demurrer  to  indictment). 

Saranac  Land  Co.  v.  Comptroller  of  New  York,  177  U.  S.  318;  S 
20 :  642 :  L  44 :  786 ;  (special  Statute  of  Limitations  for  challenge  of 
tax  deed,  from  State,  of  wild  lands) . 

Lang  V.  New  Jersey,  209  U.  S.  467;  S  28:  594;  L  52:  894  (right  of 
challenge  of  grand  juror,  as  over  age,  limitable  to  exclusion  of  per- 
sons committing  crime  after  the  impanelling  of  the  grand  jury). 

I'Silz  V.  Hesterberg,  211  U.  S.  31 ;  S  29 :  10;  L  53 :  75  (State  statute 
making  Criminal  the  possession  of  game,  during  the  local  closed  season 
— ^including  game  from  another  State;  the  classification  rested  upon 
the  practical  impossibility,  or  the  extreme  difficulty,  of  procuring  evi- 
dence as  to  intra- State  origin  of  the  game). 

Eosenthal  v.  New  York,  226  U.  S.  260;  S  33:  27;  L  57:  212  (prohi- 
bition to  junk  dealers  of  purchase  of  telegraph  or  telephone  wire,  or 
the  like,  except  upon  ascertainment  of  good  title  in  the  vendor). 

McLean  v.  Denver  &  Eio  Grande  E.  E.,  203  U.  S.  38 ;  S  27 : 1 ;  L  51 : 
78 ;  (Territorial  legislation  to  protect  branded  range  cattle,  providing 
for  inspection  and  tagging  of  cattle-hides  sent  out  of  the  Territoiy, 
with  fee  of  ten  cents  for  each  hide;  and  forbidding  offering  to  rail- 
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13]  Permissible  Differentiation  as  Against  Corpo- 
rations ;" 

14]  Permissible  Inter-Classification,  in  General,  of 
Corporations  ;" 


road,  or  railroad's  receiving,  untagged  hides  for  such  extra-Terri- 
torial  transport). 

Mobile  etc.  R.  E.  v.  Turnipseed,  219  U.  S.  35;  S  31: 136;  L  55:78; 
statutory  (rebuttable)  presumption,  in  tort,  against  railroad  corpora- 
tions, as  to  certain  matters  easily  demonstrable  by  them. 

Consolidated  Rendering  Co.  v.  Vermont,  207  U.  S.  541;  S  28: 178; 
L  52 :  327 ;  State  statute  providing  for  an  order  to  produce  papers, 
etc.  in  a  Judicial  proceeding,  may  validly  be  limited  to  corporations: 
for  the  reason  that  an  individual  may  be  subpoenaed  duces  tecum, 
while  in  the  case  of  a  corporation  that  form  of  procedure  would  often 
be  unavailable,  or,  where  theoretically  available,  ineffectual. 

"Missouri  Pac.  Ey.  v.  Humes,  115  TJ.  S.  512;  S  6:110;  L  29: 
463;  Minneapolis  etc.  Ey.  v.  Beckwith,  129  F.  S.  26;  S  9:  207;  L  32: 
585;  (double  damages,  in  case  of  damage  by  non-fencing  of  railroad 
right  of  way). 

Missouri  Ey.  v.  Mackey,  127  U.  S.  205;  S  8:1161;  L  32:107: 
(abolition,  as  to  railroads,  of  fellow-servant  doctrine). 

Nashville  etc.  Ey.  v.  Alabama,  128  II.  S.  96;  S  9:  28;  L  32:  352; 
(color-blind  test  for  engineers  etc.  at  railroads'  expense). 

Western  Tin.  Tel.  Co.  v.  Indiana,  165  U.  S.  304;  S  17:345;  L  41: 
725;  (exceptional  penalty  upon  telegraph  corporations  for  non-pay- 
ment of  taxes). 

Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557 ;  S  19 :  281 ;  L  43 :  552 ;  (bur- 
den of  proof  upon  fire  insurance  corporations). 

Hancock  Mut.  L.  Ins.  Co.  v.  Warren,  181  U.  S.  73 ;  S  21 :  535 ;  L  45 : 
755;  (special  rule  of  evidence  for  life-insurance  corporations,  as  to 
admissibility  in  evidence  of  statements  in  application  for  life  in- 
surance). 

Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13;  S  22: 1;  L  46:  55; 
Dayton  Coal  &  Iron  Co.  v.  Barton,  183  U.  S.  23;  S  22:  5;  L  46:  61; 
(payment  of  wages  in  money,  not  in  store  orders,  etc.). 

Missouri,  Ks.  &  Tex.  Ey.  v.  May,  194  U.  S.  267;  S  24:  638;  L  48: 
971;  penalization  of  railroads  for  allowing  noxious  weeds  to  go  to 
seed  on  the  right-of-way. 

Chicago,  B.  &  Q.  Ey.  v.  Drainage  Comm'rs,  200  U.  S.  561;  S  26: 
341 ;  L  50 :  596 ;  discrimination  against  railroads,  as  between  them  and 
ordinary  highways,  in  respect  of  recompense,  upon  order  of  removal 
of  (previously  lawful)  stream-obstructions. 

Mallinckrodt  Works  v.  St.  Louis,  238  U.  S.  41;  S  35:671;  L  59: 
1192  (corporations  required  to  file  a  statement  of  non-participation  in 
pools  and  the  like). 

"Fidelity  Mut.  Life  Ass'n  v.  Mettler,  185  U.  S.  308;  S  22:  662;  L 
46 :  922  (different  classes  of  Insurance  Corporations) ;   Keokee  Coke 
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15]  Permissible  Differentiation  Based  Upon  Pe- 
culiar Class  Privileges;" 

16]  Permissible  Variation  According  to  Existing,  oe 
Future,  Status  or  Situation  ;" 

17]  Permissible  Differentiation^  in  State  Succes- 
sion Tax,  as  Among  Different  Classes  of  Beneficiaries, 
AND  the  Like;^" 

18]  Permissible  Differentiation  According  to  the 
Element  of  Danger^  or  of  Degree  of  Danger  ;" 

Co.  V.  Taylor,  234  U.  S.  224;  S  34:  856;  L  58: 1288;  (classification  of 
corporations  as  to  payment  of  employees  in  store-orders). 
•Pullman  Co.  v.  Knott,  235  U.  S.  23;  S  35:  2;  L  59:105. 

Detroit,  Ft.  Wayne  etc.  Ey.  v.  Osbom,  189  U.  S.  383;  S  23:540; 
L  47:  860  (streetcars). 

"Farmers'  Bank  v.  Minnesota,  232  U.  S.  516,  (see  pp.  529-531) ;  S 
34:354;  L  58:Y06. 

"Eeetz  V.  Michigan,  188  U.  S.  505;  S  23:  390;  L  47:  563  (medical 
registration). 

Watson  V.  Maryland,  218  U.  S.  173;  S  30:644;  L  54:987;  (a 
physicians'  registration  act,  exempting  present  practitioners). 

Williams  v.  Walsh,  222  U.  S.  415;  S  32: 137;  L  56:253  (statutory 
regulation  of  sale  of  gun-powder,  exempting  existing  contracts). 

Waugh  V.  University  of  Mississippi,  237  U.  S.  589;  S  35:720;  L 
59:1131. 

20Magoon  v.  Illinois  Trust  etc.  Bank,  170  U.  S.  283;  S  18:594; 
L  42:1037;  Plummer  v.  Coler,  178  U.  S.  115;  S  20:829;  L  44:998; 
Campbell  v.  California,  200  U.  S.  87;  S  23:  272;  L  47:  400;  Billings 
V.  Illinois,  188  U.  S.  97;  S  23:272;  L  47:400;  Jones  v.  Jones,  234 
U.  S.  615;  S  34:  937;  L  58: 1500. 

As  to  Federal  such  taxation,  see  "Uniform"  (§  359). 

"Chicago,  Kock  Island  &  Pac.  Ry.  v.  Arkansas,  219  U.  S.  453;  S 
31:275;  L  55:290;  (State  statute  limiting  certain  safety  require- 
ments to  trains  of  five  cars  or  more,  and  to  railroads  having  fifty 
miles  in  the  State).  So,  in  effect,  of  full  switching  crew  laws.  St. 
Louis  Iron  Mtn.  etc.  Ey.  v.  Arkansas,  240  U.  S.  518;  S  36:443;  L 
60:776. 

Chicago  Dock  Co.  v.  Fraley,  228  U.  S.  680;  S  33:  715;  L  57: 1022 
(exceptional  statutory  requirement  of  high  enclosure  for  construction- 
elevators,  in  a  building  in  process  of  construction). 

Easterling  Lumber  Co.  v.  Pierce,  235  U.  S.  380;  S  35: 133;  L  59: 
279. 

Miller  v.  Strahl,  239  U.  S.  426;  S  36:147;  L  60:364;  (require- 
ment of  night-watchman  in  hotel  for  protection  of  guests  against 
fire). 
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19]  Permissible  Variation  According  to  Danger  from 
Fraud  ;" 

20]  Permissible  Classification  by  Class  Incapacity 
of  Self-Protection;" 

21]  Permissible  Variation  According  to  Forms  and 
Types  of  Property-Res,  or  of  Title  ;^* 

"Allen  V.  Eiley,  203  TJ.  S.  347 ;  S  27 :  95 ;  L  61 :  216 ;  John  Woods  & 
Sons  V.  Carl,  203  U.  S.  358;  S  27:  99;  L  51:219;  Ozan  Lumber  Co. 
V.  Union  County  Bank,  207  TJ.  S.  251;  S  28:  89;  L  52: 195;  (statu- 
tory requirement  of  disclosure,  by  a  promissory  note,  of  patent-right, 
etc.  consideration). 

Heath  &  Milligan  Co.  v.  Worst,  207  U.  S.  338;  S  28: 114;  L  52:  236; 
(statutory  requirement  of  disclosure  of  ingredients  of  ready-mixed 
paints). 

Lemieux  v.  Young,  211  TJ.  S.  489;  S  29:174;  L  53:295;  Kidd, 
Dater  Co.  t.  Musselman  Grocer  Co.,  217  TJ.  S.  461;  S  30:  606;  L  54: 
839  ("Sales  in  Bulk"  Acts). 

Armour  &  Co.  v.  North  Dakota,  240  U.  S.  510;  S  36:440;  L  60: 
771  (requirement  of  certain  net  weights  of  lard  sold  in  containers). 

^^International  Harvester  Co.  v.  Missouri,  234  U.  S.  199;  S  34:  859; 
L  58:1276;  (State  anti-Trust  statutes  valid  although  not  including 
combinations  of  employees). 

Whitfield  V.  ^tna  L.  Ins.  Co.,  205  TJ.  S.  489;  S  27:  578;  L  51:  895; 
(validity  of  State  statute  forbidding  defence  of  suicide  not  originally 
contemplated). 

Miller  V.  Strahl,  239  TJ.  S.  426;  S  36: 147;  L  60:  364;  (warning  of 
hotel  guests  in  case  of  fire  at  night). 

Seaboard  Air  Line  v.  Seegers,  207  TJ.  S.  73;  S  28:  28;  L  52:108; 
(moderate  penalty  in  damages,  upon  unsuccessful  defence  of  suit  upon 
a  small  claim  against  a  railroad).  So,  Yazoo  &  Miss.  E.  E.  v.  Jack- 
son Vinegar  Co.,  226  U.  S.  217;  S  33:  40;  L  57: 193. 

Missouri,  Ks.  &  Tex.  Ey.  v.  Cade,  233  U.  S.  642;  S  34:678;  L  58: 
1135;  Missouri,  Ks.  &  Tex.  Ey.  v.  Harris,  234  TJ.  S.  412;  S  34:790; 
L  58 :  1377 ;  (differentiation,  in  respect  of  allowance  of  attorney's 
fee  to  plaintiff,  between  large  and  small  claims :  limitation  to  claims 
of  a  very  small  amount). 

Atchison,  T.  &  S.  F.  E.  E.  v.  Matthews,  174  U.  S.  96;  S  19:  609;  L 
43 :  909 ;  (fires  caused  by  railroad  engines) . 

Farmers'  etc.  Ins.  Co.  v.  Dobney,  189  U.  S.  301;  S  23:  565;  L  47: 
821;  (fire  insurance). 

Missouri  Pac.  Ey.  v.  Larabee,  234  TJ.  S.  459;  S  34:  979;  L  58: 1898; 
(Mandamus,  peremptory  writ:    attorney's  fee). 

See,  also,  the  preceding  subdivision. 

"Morgan  v.  Louisiana,  118  TJ.  S.  455;  S  6: 114;  L  30:  237;  (ships, 
and  other  vessels:    State  quarantine  tax). 

Powell  V.  Pennsylvania,  127  TJ.  S.  678;  S  8:  992;  L  32:  253;  Capital 
City  Dairy  Co.  v.  Ohio,  183  U.  S.  238;   S  22: 120;  L  46: 171;  Ham- 
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22]  Pbemissiblb  Differentiation  Accoeding  to  the 
Use  of  Property  f^ 

mond  Packing  Co.  v.  Montana,  233  U.  S.  331;  S  34:  596;  L  58:  985; 
(oleomargarine) . 

Gundling  v.  Chicago,  177  U.  S.  183;  S  20:633;  L  44:725;  (cig- 
arettes). 

Otis  V.  Parker,  187  U.  S.  606;  S  23: 168;  L  47:  323;  (State  prohi- 
bition of  speculative  dealings  in  corporate  stock). 

Kentucky  E.  E.  Tax  Cases,  115  TJ.  S.  321;  S  6:57;  L  29:414; 
Michigan  Centr.  E.  E.  v.  Powers,  201  U.  S.  245;  S  26:459;  L  50: 
744;  (special  dealing  with  railroad  property  in  State  taxation). 

Giozzza  V.  Tiernan,  148  U.  S.  657;  S  13:721;  L  37:  599;  (special 
State  taxation  of  dealers  in  alcoholic  liquors). 

Brown-Forman  Co.  v.  Kentucky,  217  U.  S.  563;  S  30:  578;  L  54: 
883;  (differentiation,  for  State  occupation  tax,  between  blended  and 
non-blended  spirits). 

Sperry  &  Hutchinson  Co.  v.  Ehodes,  220  U.  S.  502;  S  31:490;  L 
■  55 :  561 ;  (photographs  of  private  persons :  State  inhibition  of  publi- 
cation of,  for  certain  purposes). 

Halter  v.  Nebraska,  205  U.  S.  34;  S  27:  419;  L  51:  696  (forbidding 
use  of  the  United  States  flag  as  advertisement,  on  merchandise,  al- 
though not  in  printed  advertisement) . 

Barrett  v.  Indiana,  229  TJ.  S.  26;  S  33:  692;  L  57: 1050  (differentia- 
tion between  different  kinds  of  coal,  in  legislation  as  to  width  of  pas- 
sages in  mines). 

Metropolitan  Ey.  v.  New  York,  199  U.  S.  1;  S  25:  705;  L  50:  65; 
Chesapeake  &  O.  Ey.  v.  Conley,  230  TJ.  S.  513;  S  33:  985;  L  57: 1597; 
(differentiation,  in  State  statutory  rate  regulation,  between  steam 
railroads  and  electric  street  railroads:  exemption  of  the  latter  class 
from  the  rate  provision). 

Montoya  v.  Gonzales,  232  U.  S.  375;  S  34:413;  L  58:645;  (dif- 
ferentiation, in  a  Territorial  Statute  of  Limitations,  between  (a) 
Spanish,  Mexican,  and  United  States  grants,  and  (b)  other  sources 
of  title). 

Cargill  Co.  v.  Minnesota,  180  U.  S.  452;  S  21:423;  L  45:619; 
(classification,  for  State  elevator  regulations,  of  elevators  situated 
on  railroad  lands,  and  thereby  having  use  and  benefit  of  the  rail- 
road's franchise). 

Atlantic  Coast  Line  v.  Georgia,  234  U.  S.  280;  S  34:829;  L  58: 
1312  (State  engine  head-light  requirement  may  except  tram-roads,  log- 
ging-roads, etc.). 

^^Fifth  Ave.  Coach  Co.  v.  New  York,  221  U.  S.  467;  S  31:709;  L 
55 :  815 ;  i,8tatutory  singling  out  of  stage-coaches  in  a  city  for  prohibi- 
tion against  exterior  advertising  signs). 

Chicago  Dock  Co.  v.  Fraley,  228  U.  S.  680;  S  33:  715;  L  57: 1022 
(statutory  singling  out  of  construction-elevators,  in  buildings  in  the 
course  of  construction,  for  certain  safety  regulations). 
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23]  Permissible  Diffeeentiation  Accoeding  to  Per- 
sonal Ohaeactee,  Conduct,  Past  Recoed,  and  the  Like  ;"" 

24]  Permissible  Classification  of  Peisonees^  in  Re- 
spect OF  Future  Criminal  Liability  and  Punishment  ;" 

25]  Permissible  Differentiation  Accoeding  to  Stages 
OF  Production^  or  of  Ownership,  of  Chattels  f^ 

26]  Permissible  Specialization  and  Differentiation 
According  to  Face  Value  ;" 

27]  Permissible  Variation  and  Differentiation  Ac- 
cording TO  Occupation,  Mode  of  Activities,  Et  Cetera;^" 

''^McDonald  v.  Massachusetts,  180  U.  S.  311;  S  21:  389;  L  45:  542; 
(Habitual  Criminals  Act). 

Hawker  v.  New  York,  170  F.  S.  189;  S  18:  573;  L  42: 1002;  (past 
conviction  of  any  felony,  operating  automatically  to  incapacitate  for 
practice  of  medicine). 

Ughbanks  v.  Armstrong,  208  U.  S.  481;  S  28:372;  L  52:582; 
(State-prison  parole  law,  providing  for  discrimination,  as  among  pris- 
oners, by  good  or  bad  conduct,  etc.).  So,  Graham  v.  West  Vir- 
ginia, 224  U.  S.  616;  S  32:   583;L  56:   917. 

Western  Turf  Association  v.  Greenberg,  204  TJ.  S.  359;  S  27:384; 
L  51:  520;  (a  State  statute  annulling,  pro  tanto,  the  feature  of  mere 
"license",  in  the  real-estate  sense  of  the  term,  of  tickets  to  places  of 
amusement,  and  requiring  actual  admission  of  ticket-holders  as  a 
class,  but  making  an  exception  adverse  to  persons  of  indecorous 
character) . 

"Finley  v.  California,  222  TJ.  S.  28;  S  32:13;  L  56:75  (life-term 
prisoners,  not  other  prisoners,  subject  to  death  penalty  for  assault 
with  intent  to  kill,  committed  during  imprisonment). 

28Cox  V.  Texas,  202  TJ.  S.  446;  S  26:671;  L  50:1099  (exemption, 
from  a  state  liquor-sales  law,  of  wine  from  home-raised  grapes,  while 
it  is  in  the  hands  of  the  grower  or  the  maker). 

2i>Bell's  Gap  E.  E.  v.  Pennsylvania,  134  U.  S.  232;  S  10:  533;  L  33: 
892;  Hatch  v.  Eeardon,  204  TJ.  S.  152;  S  27:188;   L  51:415;  (tax 
predicated  by  State  law  upon  face  value  of  corporation  shares). 
^"Physicians :    registration ;    Evidence  of  competency,  etc. : 
Dent  V.  West  Virginia,  129  TJ.  S.  114;    S  9:231;    L  32:623; 
Eeetz  V.  Michigan,  188  TJ.  S.  505;  S  23:  390;  L  47:  563;  Watson 
V.  Maryland,  218  TJ.  S.  173;  S  30:644;    L  54:987;    Collins  v. 
Texas,  223  TJ.  S.  288;   S  32:286;   L  56:439;  (osteopathic  prac- 
titioners) . 
Apothecaries : 

Gray  v.  Connecticut,  159  TJ.  S.  74;   S  15:  985;  L  40:  80;  (pro- 
hibition of  use  of  intoxicating  liquors  in  prescription  medicines). 
Eailroad  Engineers:    qualifications;    color-blind  tests,  etc.: 

Nashville  etc.  Ey.  v.  Alabama,  128  TJ.  S.  96;  S  9:28;  L  32: 
352. 
Eailroad  Employees :  as  Exposed  to  Hazard : 
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Tullis  V.  Lake  Erie  &  W.  K.  E.,  175  U.  S.  348;  S  20:136;  L 
44:192;  Louisville  &  Nashv.  E.  E.  v.  Melton,  218  U.  S.  36;  S 
30:676;  L  54:921;  Mobile  etc.  E.  E.  v.  Tumipseed,  219  U.  S. 
35;  S  31:136;  L  55:78;  (abolition  of  fellow-servant  rule); 
Chicago,  B.  &  Q.  E.  E.  v.  McGuire,  219  TJ.  S.  549;  S  31:  259;  L 
55 :  328 ;  (inhibition  of  stipulations  barring  damage  suits,  in 
f uturo) . 
Merchants : 

American  Steel  &  Wire  Co.  v.  Speed,  192  U.  S.  500;  S  24:  365; 
L  48:538;  (State  Merchants'  license  tax);  Singer  Sew.  Mach. 
Co.  V.  Brickell,  233  U.  S.  304;  S  34:493;  L  58:974;  (difieren- 
tiation,  for  state  taxation  and  license,  between  settled  merchants, 
and  dealers  selling  through  travelling  agents). 
Solicitors  of  Orders : 

Delamater  v.  South  Dakota,  205  U.  S.  93;  S  27:447;  L  51: 
724;  (liquors  license  requirement);  Nutting  v.  Massachusetts, 
183  U.  S.  553;  S  22:238;  L  46:324;  (fire  insurance;  absolute 
prohibition  as  to  dealings  with  agents  of  non- admitted  foreign 
companies). 
Auctioneers : 

Toyota  v.  Hawaii,  226  U.  S.  184;  S  33:47;  L  57: 180,  (license 
fee). 
Barbers : 

Petit  V.   Minnesota,  177  U.  S.   164;    S   20:666;  L  44:716; 
(State  statute  forbidding  keeping  open  barber-shops  on  Sunday; 
while,  as  to  other  occupations,  leaving  open  the  question  of  ne- 
cessity or  charity  as  justification). 
Bakers : 

Schmidinger  v.  Chicago,  226  U.  S.  678;  S  33: 182;  L  57:  364; 
(regulation  as  to  loaves  of  bread). 
Peddlers : 

Baccus  V.  jLouisiana,  232  TJ.  S.  334;  S  34:  439;  L  58:  627  (pro- 
hibition of  peddling  of  drugs,  etc.). 
Common  Carriers: 

Seaboard  Air  Line  v.  Seegers,  207  U.  S.  73;  S  28:  28;  L  52: 
108;  (penalty  of  $50.00  on  all  common  carriers,  incorporated  or 
not,  lor  failing  to  settle  claims  within  40  days  for  loss  or  dam- 
age,— ^penalty  recoverable  only  in  action  for  damage,  and  not 
unless  plaintiff  recovers  whole  amount  of  his  claim  as  presented 
to  carrier). 
Coal-Miners : 

Wihnington  Min'g  Co.  v.  Fulton,  205  TJ.  S.  60;  S  27:412;  L 
51:708;  (aboHtion  of  fellow-servant  doctrine). 
Other  Occupations : 

Hotel  or  lodging-house  drummers  (Williams  v.  Arkansas,  217 
r.  S.  79;  S  30:  493;  L  54:  673)  ;  laundry-men  (Barbier  v.  Con- 
nolly, 113  TJ.  S.  27;  S  5:  357;  L  28:  923;  Soon  Hing  v.  Crowley, 
113  U.  S.  703;  S  5:  730;  L  28: 1145)  ;  "Shylock"  bankers  (Brad- 
ley V.  Eichmond,  227  U.  S.  477;    S  33:318;   L  57:603);   unin- 
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28]  Pbemissiblb  Differentiation  Accoeding  to  Good 
OB  Bad  Oeedit,  oe  the  Like  f^ 

29]  Peemissiblb  Diffeeentiation  According  to 
Amount,  Value,  Numbbes,  Density  of  Population,  Ex- 
tent OF  Time,  and  the  Like  f 

corporated  money-lenders  (Griffith  v.  Connecticut,  218  IT.  S.  563 ; 
8  31:132;  L  54:1151;  special  usury  laws). 
Sub-Classes,  in  an  Occupation  or  Activity: 

American  Sugar  Eefg  Co.  v.  Louisiana,  179  U.  S.  89;  S  21: 
43 ;  L  45 :  102 :  a  State  license  tax  upon  the  occupation  of  re- 
fining sugar  and  molasses  may  exempt  "planters  and  farmers 
grinding  their  own  sugar  and  molasses  *  *  *  and  planters  who 
granulate  syrup  for  other  planters  during  the  rolling  season" 

Martin  v.  Pittsburg  etc.  E.  E.,  203  U.  S.  284;  S  2Y :  100;  L  51 : 
184 :   a  State  may,  by  statute,  provide  that  persons  travelling  on 
a  passenger  train,  not  as  passengers,  in  the  proper  sense  of  the 
term,  but  by  employment  (not  by  the  railroad,  but  connected  with 
the  train,  e.  g.,  postal-clerks)  shall  be  subject,  in  respect  of  the 
liability  of  the  railroad  for  negligence,  to  the  same  rules  as  em- 
ployees of  the  railroad. 
^^Southwestern  Tel.  &  Tel.  Co.  v.  Danaher,  238  U.  S.  482;  S  35:  886; 
L  59 :  1419   (permissible  advance  charges  and  refusal  of  service  to 
delinquents,  by  a  public  service  corporation). 

32Morgan  v.  Louisiana,  118  U.  S.  455;  S  6: 1114;  L  30:  237;  Keeney 
V.  New  York,  222  U.  S.  525;  S  32: 105;  L  56:  299;  (graded  taxation, 
etc.). 

Hayes  v.  Missouri,  120  TJ.  S.  68;  S  7:350;  L  30:  578;  a  greater 
allowance  of  challenges  to  the  Government,  in  large  cities  than  else- 
where in  the  State. 

Dow  V.  Beidehnan,  125  U.  S.  680;  S  8:1028;  L  31:841;  (State 
classification  of  railroads  by  length  of  intrastate  mileage,  and  grading 
rates  of  charge  per  mile  according  to  classes). 

Jones  V.  Brim,  165  U.  S.  180;  S  17:282;  L  41:  677;  a  State  may 
make  those  liable  for  damage  to  a  highway,  who  drive  herds  of  cattle, 
horses,  etc.  (not  single  animals)  over  the  highway,  where  it  is  con- 
structed on  a  hillside.  Validity  of  classification  as  between  herds  and 
single  animals  based  upon  the  greater  probability,  in  the  case  of  herds, 
of  tearing  down  the  banks,  etc. 

Mason  v.  Missouri,  179  U.  S.  328;  S  21:125;  L  45:214  (State 
classification  of  cities  by  population,  for  regulation  of  registration  of 
voters). 

New  York  v.  Eoberts,  171  TJ.  S.  658;  S  19:58;  L  43:323; 
Eeymann  Brewing  Co.  v.  Brister,  179  TJ.  S.  445;  S  21:201;  L  45: 
269;  (State  occupation  tax  on  wholesale — not  on  retail — dealers  in 
coal  and  mineral  oils;  State  tax  on  business  of  sale  of  liquors;  ex- 
emption of  sales  by  producer  in  gallon  lots). 
Clark  V.  Titusville,  184  U.  S.  329;  S  22:  382;  L  46: 569;  (State  tax. 
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for,  and  devoted  exclusively  to,  quarantine  expenses ;  graded  by  sbips, 
barks,  steamships,  etc.)- 

Cincinnati  Street  Ey.  v.  Snell,  193  U.  S.  30;  S  24:  319;  L  48:  604; 
(exceptional  State  provision  for  change  of  venue,  at  the  instance  of 
the  opposing  party,  in  a  suit  to  which  a  corporation  having  a  certain 
large  number  of  shareholders,  is  a  party). 

Pope  V.  Williams,  193  U.  S.  621;  S  24:  573;  L  48:  817;  (State  re- 
quirement of  one  year's  declaration  of  residence  and  intent,  from 
one  newly  coming  into  the  State,  as  a  condition  of  registration  for 
voting). 

St.  Louis  Coal  Co.  v.  lUinois,  185  U.  S.  203;  S  22:  616;  L  46:  872; 
McLean  v.  Arkansas,  211  U.  S.  539;  S  29:  206;  L  53:  315;  (differen- 
tiation among  coal-mines,  for  regulation,  according  to  the  number  of 
miners  employed). 

Laurel  Hill  Cemetery  Co.  v.  San  Francisco,  216  TJ.  S.  358;  S  30: 
301;  L  54:515  (State  municipal  ordinance  prohibiting,  for  the 
future,  burial,  within  a  certain  densely -populated  area). 

Southwestern  Oil  Co.  v.  Texas,  217  TJ.  S.  114;  S  30:496;  L  54: 
688;  (State  differentiation  of  wholesale  dealers  in  certain  articles,  in 
amount  of  corporation-tax). 

Engel  V.  O'Malley,  219  U.  S.  128;  S  31:190;  L  55:128  (State 
differentiation,  for  regulation,  between  large  and  small  private  banks, 
according  to  the  average  amounts  of  deposits:  protection  against 
small  "wild-cat"  banks). 

Chicago,  Eock  Isl.  &  Pae.  Ey.  v.  Arkansas,  219  U.  S.  453 ;  S  31 : 
275;  L  55:290;  differentiation,  for  safety  requirements  (a)  between 
railroads  above,  and  below,  a  certain  mileage;  and  (b)  between  trains 
of  five  or  more,  and  trains  of  less  than  five,  cars. 

St.  Louis,  Iron  Mtn.  etc.  Ey.  v.  Arkansas,  240  U.  S.  518;  S  36: 
443 ;  L  60 :  775 ;  f uU  switching  crews  for  railroads  of  over  one  hun- 
dred miles  in  length. 

Eeinman  v.  Little  Eock,  237  TJ.  S.  171;  S  35:  511;  L  59:  900;  limi- 
tation as  to  livery  stables  in  a  city. 

Chicago  V.  Sturges,  222  TJ.  S.  313;  S  32:  92;  L  56:  215;  State  dif- 
ferentiation between  greater  and  lesser  municipal  corporations,  in 
respect  of  liability  for  mob  damage.  See  also  Municipal  Corpora- 
tions (§§  420-424). 

Quong  Wing  v.  Kirkendall,  223  TJ.  S.  59;  S  32:192;  L  56:350; 
(hand-laundry  regulation:  differentiation  according  to  number  of 
employees) . 

Metropolis  Theatre  Co.  v.  Chicago,  228  TJ.  S.  61;  S  83:  441;  L  57: 
730;  (theatre  license-fees  graded  according  to  prices  of  admission  of 
different  theatres). 

Citizens'  Telephone  Co.  v.  Puller,  229  U.  S.  322;  S  33:  833;  L  57: 
1206  (State  differentiation  for  taxation  between  large  and  small  tele- 
graph and  telephone  corporations:  exemption  of  corporations  having 
gross  receipts  below  a  certain  very  small  sum). 

Chesapeake  &  O.  Ey.  v.  Conley,  230  TJ.  S.  513;  S  33:985;  L  67: 
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30]  Permissible  Variation  or  Specialization  by  Equi- 
table Considerations,  or  by  Estoppel  f^ 

31]  Permissible  State  Tax  Exemptions,  Based  upon 
Charitable,  or  Other  Like  Considerations.'* 

1597;  (State  differentiation  in  statutory  rates  according  to  length  of 
railroads). 

German  Alliance  Ins.  Co.  v.  Kansas,  233  U.  S.  389;  S  34:  612;  L 
58 :  1011 ;  (differentiation,  in  statutory  rate-regulation,  between  small 
and  large  insurance  corporations;  exemption,  from  legislation,  of 
small  farmers'  mutual  corporations). 

Jeffrey  Mfg.  Co.  v.  Blagg,  235  TJ.  S.  571;  S  35:167;  L  59:364; 
(number  of  employees  in  a  manufacturing  establishment) . 

Miller  v.  Strahl,  239  U.  S.  426;  S  36:147;  L  60:364;  (night- 
watchman  requirement  upon  hotels  of  more  than  forty  rooms). 

Northwestern  Laundry  v.  Des  Moines,  239  U.  S.  486;  S  36:206;  L 
60 :  396 ;  (smoke  nuisance  in  a  city) . 

^'Spencer  v.  Merchant,  125  U.  S.  345;  S  8:  921;  L  31:  763;  (where, 
of  certain  lots  of  land,  dealt  with  by  an  invalid  special  assessment, 
some  have  in  fact  paid,  the  balance,  in  proper  proportion,  may  be 
assessed  by  statute,  on  the  other  lots). 

Alabama  etc.  Ky.  v.  Mississippi  E.  K.  Comm.,  203  TJ.  S.  496;  S  27: 
163 ;  L  51 :  289 :  when,  and  as  long  as,  a  domestic  railroad  corpora- 
tion maintains  a  certain  (intrastate)  rate  for  certain  classes  of  ship- 
pers, the  State  may  prescribe  that  rate  for  all  other  intrastate  ship- 
pers. 

"Board  of  Education  v.  Illinois,  203  U.  S.  553;  S  27:171;  L  51: 
314. 

As  to  Federal  such  exemption,  see  "Uniform"  (§  359). 
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Invalid  Classification. 

§  499.    The  Matter  Generally. 

Examples  of  classification  violative  of  the  principles  set 
forth  and  illustrated  in  the  two  preceding  sections,  are  as 
follows : 

State  legislation  undertaking  to  classify  citizens  of  a 
State  by  race  or  color,  in  respect  of  Public  rights  or  duties  ;^ 

State  legislation  undertaking  to  discriminate  between 
citizens  of  the  United  States  and  resident  aliens,  adverse 
to  the  latter,  in  respect  of  right  to  employ  them,  and  of 
their  right  to  employment;' 

Mere  pretended  classification  f 

Exception,  from  a  State  anti-monopoly,  etc..  Act,  of 
agricultural  produce  and  live  stock,  while  in  the  hands  of 
the  producer  or  raiser  ;* 

Arbitrary  and  unreasonable  fixing  of  area  for  State  spe- 
cial tax  f 

Inequality,  generally,  in  State  taxation  f 

Inequality  in  establishment  of  a  class  of  individuals ;' 

^Ex  parte  Virginia,  100  TJ.  S.  339;  L  25:676;  Neal  v.  Delaware, 
103  U.  S.  3Y0;  L  26:  567;  Strauder  v.  West  "Virginia,  100  U.  S.  303; 
L  25:  664.    See  §  301. 

^Truax  v.  Eaich,  239  U.  S.  33;  S  36:  7;  L  60: 131. 

^Cotting  V.  Kansas  City  Stock  Yards,  183  TJ.  S.  79;  S  22:30;  L 
46:  92;    (mere  color  of  classification;   only  one  in  the  class). 

*Damell  &  Son  v.  Memphis,  208  TJ.  S.  113;  S  28:247;  L  52:413; 
See  also,  as  to  this  case,  §  102. 

^Myles  Salt  Co.  v.  Iberia  Drainage  Dist.,  239  TJ.  S.  478;  S  36:204; 
L  60:392;  Cast  Eealty  Co.  r.  Schneider,  240  TJ.  S.  55;  S  36:254; 
L  60:526. 

sEaymond  v.  Chicago  Traction  Co.,  207  U.  S.  20;  S  28 :  7;  L  52 :  78. 

'Smith  V.  Texas,  233  TJ.  S.  630;  S  34:681;  L  58:1129;  (unwar- 
ranted singling  out  freight  conductors,  as  a  class,  for  certain  re- 
quirements for  admission  to  the  class) ;  McFarland  v.  American 
Sugar  Co.,  241  U.  S.  79;  S  36 :  498;  L  60: 899;  arbitrary  classification 
(for  a  Monopoly  etc.  presumption  adverse  to  them)  of  persons  reg- 
ularly paying  less  for  sugar  than  they  pay  in  other  States. 
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Arbitrary  singling-out  of  railroads  for  plaintiff's  attor- 
ney's fee  as  costs.® 

'Gulf,  Colorado  &  S.  F.  Ey.  v.  EUis,  165  U.  S.  150;  S  17:255;  L 
41:  666;  Atchison,  T.  &  S.  F.  Ey.  v.  Vosburg,  238  U.  S.  56;  S  35:  675; 
L  59 :  1199.  (As  to  permissible  fields  of  such  action,  see  Attorney's 
Fee). 

For  cases  upon  "special"  taxes,  see  §  372. 
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PART  V. 

EIGHT  IN  AND  TO  EXISTING  REMEDY  (JUDICIAL, 
OR  IN  PAIS),  AS  AN  INCIDENT,  AND  AS  A 
FEATURE,  OF  PARTICULAR  SUBSTANTIVE 
RIGHTS. 
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CHAPTEE  LXXXIII. 

Existing  Remedy  as  Matter  of  Private  Right — Gen- 
eral View. 

§  500.  Subsidiary  Character.— Grounds  of  Separate 
Treatment. 

As  matter  of  definition,  Remedy,  whether  in  pais  or  of 
Judicial  character,  is  not  capable  of  independent  existence, 
but  is  capable  of  existence  only  as  an  Incident  of,  and  as 
subsidiary  to,  some  Substantive  right :  as,  property  right, 
or  right  to  liberty  of  action  in  one  or  in  another  field.  The 
subject  before  us  might,  therefore,  have  been  treated  dis- 
tributively  under  various  Substantive  heads,  as  considered 
above.  Most  of  the  principles  of  the  subject  are,  however, 
common  to  a  number  of,  if  not  to  all,  those  Substantive 
heads ;  and  it  will,  therefore,  be  the  most  convenient  course 
not  to  deal  with  the  matter  in  a  fragmentary  way,  under 
such  different  heads,  but  to  treat  it  as  a  separate  head — 
although  a  subsidiary  head — by  itself,  with  proper  refer- 
ence to  such  Substantive  heads. 

§  501.   The  General  Principle. 

The  general  principle  of  the  subject  in  question  may  be 
stated  in  general  terms  as  follows :  Where,  and  in  so  far 
as,  the  Federal  Organic  law  protects  a  Substantive  right, 
it  protects,  as  a  necessary  Incident,  Remedy  existing  at  the 
inception  of  such  right  ;^  and,  conversely,  where  a  Substan- 
tive right  is  not  protected  by  the  Federal  Organic  law. 
Remedy  is  not  so  protected.^ 

^Thus,  Contract  being  Federally  protected,  a  State  cannot  effec- 
tually provide  for  Insolvency  Discharge  from  debts  existing  at  the 
date  of  the  Act,  even  as  against  its  own  citizens.  Farmers'  &  Me- 
chanics' Bank  v.  Smith,  6  Wh.  131;   L  5:  224. 

''Existing  statutory  right  of  a  private  person  to  a  penalty  (to  be 
recovered  by  a  qui  tarn  suit)  is  mere  matter  of  public  policy,  not 
matter  of  inherent  right,  and  may  be  withdrawn,  by  law,  at  pleasure 
and  at  any  stage;  and  is  not  recognized  and  assured  by  Federal  Or- 
ganic law;  and,  in  consequence,  existing  Eemedy  therefor  (as,  by 
qui  tarn  action),  is  not  recognized  and  protected  by  Federal  Organic 
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§  502.   Remedy  in  Pais. 

The  conception  of  Remedy,  for  the  purposes  now  in  ques- 
tion, is  not  limited  to  Judicial  Procedure,  but  extends  to 
matter  in  pais,  of  Eemedial  character.' 

The  conception  includes  not  merely  broad  and  general 
features,  but  important  particulars.* 

§  503.  Limitation  to  the  Beneficiary  Party:— Potential 
Enlargement  of  Remedy. 

1.  Generally. — Every  Remedy  has  in  view :  (a)  a  bene- 
ficiary party,  and  (b)  an  opposing  party.  It  is  only  such 
beneficiary  party  in  whose  favor  existing  Remedy  is  recog- 
nized and  assured  by  Federal  Organic  law.  Thus, — subject 
to  two  certain  qualifications  presented  below' — in  the  case 
of  any  ordinary  debt,  it  is  only  the  creditor,  not  the  debtor, 
who  has,  by  Federal  Organic  law,  right  in  the  continuance, 
without  change,  of  existing  Judicial  Procedure;  and,  as 
against  the  debtor,  such  Procedure  may,  in  general,  be 
changed,  by  law,  at  will." 

If  there  exists  a  class  of  liens  upon  land,  but  with  no  pro- 
vision of  law  for  Procedure  of  enforcement,  such  Procedure 
may  be  supplied.^ 

Where  a  State  land-patent  was  to  be  issued  upon  com- 
pletion of  instalment  payments,  a  statute  provision  for 
Executive  forfeiture  Procedure  upon  default  in  payments, 
but  with  option,  to  the  purchaser,  of  Judicial  resort  iu  re- 
spect of  the  question  of  default,  was  a  valid  additional 
Remedy.' 

So,  pending  a  contract,  a  State  may,  without  violation  of 
Federal  law,  add  Mandamus  to  existing  other  Remedy,  even 
though  there  be  thereby  taken  away  right  (assured  by  the 

law.  Norris  V.  Crocker,  13  How.  429 ;  L  14:  210;  Confiscation  Cases, 
7  Wall.  454;   L  19:196. 

So  of  a  statutory  right  to  reimbursement  from  a  municipal  corpora- 
tion for  damage  caused  by  a  mob.  Louisiana  v.  New  Orleans,  109  F. 
S.  285;   S  3:211;  L  27:936. 

Tor  illustration,  see  succeeding  sections. 

*Ibid.    "Par.  2  of  the  present  section. 

«Crawford  v.  Branch  Bank,  7  How.  279;  L  12:700;  Easterling 
Lumber  Co.  v.  Pierce,  235  TT.  S.  380;  S  35: 133;  L  59:  279. 

^Livingston's  Lessee  v.  Moore,  7  Pet.  469 ;  L  8 :  751. 

^Waggoner  v.  Flack,  188  TJ.  S.  595 ;  S  23 :  345 ;  L  47 :  609.  See  also, 
as  to  this  case,  §  502,  ad  fin.,  and  par.  3,  below. 
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Organic  law  of  the  State  in  such  existing  Remedy)  of  jury 
trial.' 

So,  a  new  method  of  enforcement  may  be  provided,  for 
existing  taxes.^" 

2.  Statutes  of  Limitation  : — ^As  Against  the  Defend- 
ant Paety." — ^A  period  of  Limitation,  under  an  ordinary 
Statute  of  Limitation  may,  while  it  is  still  running,  be 
lengthened  as  against  the  defendant  party." 

Even  after  it  has  run,  it  may  be  opened,  and  the  bar  of 
the  Statute  removed,  in  respect  of  personal  actions,  not 
involving  title  to  property,  real  or  chattel." 

3.  Eeciprocal  Positions: — Intebchange  of  Positions. 
— In  a  given  transaction  or  process,  the  positions  of  bene- 
ficiary party  and  opposing  party  are  not  necessarily  fixed, 
for  all  stages,  and  all  aspects,  of  the  transaction  or  process ; 
but  are  fixed,  at  each  stage,  in  respect  of  each  particular  of 
the  transaction  or  process.  Thus,  in  a  mortgage-foreclo- 
sure, the  mortgagee  is  the  beneficiary  party  in  respect  of 
general  foreclosure  Remedy;  while  the  mortgagor  is  the 
beneficiary  party  in  respect  of  existing  right  of  redemption 
after  foreclosure  sale.^* 

§  504.  Qualificatory  Features  of  Definition  of  the  Gen- 
eral Principle: — Permissible  Scope  of  Modification  of  Ex- 
istingf  Remedy. 

The  broad  principle  of  the  subject,  as  stated  in  the  two 
preceding  sections,  is  subject  to  certain  qualificatory  fea- 
tures of  definition  as  follows : 

(1)  The  period,  actually  running,  of  a  Statute  of  Limi- 

sNew  Orleans  City  &  Lake  E.  K.  v.  New  Orleans,  157  U.  S.  219;  S 
15:581;  L  39:  679. 

"League  v.  Texas,  184  U.  S.  156;  S  22:  475;  L  46:  478. 

i^As  to  the  plaintifi  party,  see  §  504. 

"Campbell  v.  Holt,  115  U.  S.  620;  S  6:  209;  L  29:  483;  involving, 
a  fortiori,  the  doctrine  of  the  text. 

^'Campbell  v.  Holt,  cited  above. 

As  to  Statutes  of  Limitation  in  general  from  the  standpoint  of 
title,  and  otherwise,  see  §  643. 

"As  in  Brine  v.  Insurance  Co.,  96  U.  S.  627;  L  24:  858. 

In  Waggoner  v.  Elack,  (cited  §  502,  ad  fin.,  and  in  par.  1  of  the 
present  section),  the  State  was  the  beneficiary  party  in  respect  of 
protecting  its  title;  while  the  purchaser  was  the  beneficiary  party  in 
respect  of  his  right  of  acquiring  title. 
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tations,  may  be  abridged,  as  against  existing  claims,  pro- 
vided a  reasonable  time  for  suit  be  allowed." 

(2)  Existing  claims  may  be  subjected  to  set-off  pro- 
cedure ;"  to  the  establishment  of  a  new  form  of  tribunal ;" 
or  to  change  in  form  of  suit  without  loss  of  effectiveness." 

( 3 )  It  is  permissible  to  diminish  an  existing  legal  Eem- 
edy  by  subjecting  it  to  principles  of  general  Equity  Juris- 
prudence, as  Federally  recognized :  as,  by  granting  to  per- 
sons who  are  potential  defendants  in  real  actions,  an  Equi- 
table defence,  or  an  affirmative  new  procedure  in  which  they 
may  stand  upon  Equities.^' 

(4)  A  statute  rate  of  interest  from  and  after  judgment, 
is — at  least  when  exceptionally  high — ^a  matter  of  mere 
public  policy  and  not  of  right;  and  such  rate  may,  as 
against  existing  judgment  creditors,  be  lowered.^" 

( 5 )  The  principle  extends  to  the  situation  of  a  redemp- 
tion period,  after  Judicial  foreclosure  sale;^^  to  establish- 
ment, or  enlargement,  of  a  debtor's  exemption  as  against 

^'Hawkins  v.  Barney's  Lessee,  5  Pet.  457;  L  8:190;  Sohn  v. 
Waterson,  17  Wall.  596;  L  21:737;  Terry  v.  Tubman,  92  U.  S.  156; 
L  23:537;  Terry  v.  Anderson,  95  U.  S.  628;  L  24:365;  Vance  v. 
Vance,  108  U.  S.  514;  S  2:  854;  L  27:  808;  Mitchell  v.  Clark,  110  U. 
S.  633;  S  4:170;  L  28:279;  Wheeler  v.  Jackson,  137  U.  S.  245; 
S  11:76;  L  34:659;  Turner  v.  New  York,  168  IT.  S.  90;  S  18:38; 
L  42:392;  Wilson  v.  Iseminger,  185  U.  S.  55;  S  22:573;  L  46:804; 
Davis  V.  Mills,  194  U.  S.  451;  S  24:692;  L  48:1067;  Cunnius  v. 
School  District,  198  U.  S.  458;  S  25:721;  L  49:1125;  Kentucky 
Union  Co.  v.  Kentucky,  219  U.  S.  140;  S  31:171;  L  55:137;  Blinn 
V.  Nelson,  222  U.  S.  1 ;  S  32 : 1 ;  L  56 :  65.  So  of  abridgement  of  dis- 
seisin period.  Soper  v.  Lawrence  Bros.,  201  U.  S.  359;  S  26:473; 
L  50:788. 

"Blount  T.  Windley,  95  U.  S.  173;  L  24:  424. 

1' Jackson  v.  Lamphire,  3  Pet.  280 ;  L  7 :  679 ;  Bronson  v.  Kinzie,  1 
How.  311;  L  11:143;  Howard  v.  Bugbee,  24  How.  461;  L  16:753; 
Barnitz  v.  Beverly,  163  U.  S.  118;   S  16: 1042;  L  41:  93. 

isQshkosh  Waterworks  Co.  v.  Oshkosh,  187  U.  S.  437;  S  23:  234;  L 
47:  249;  Pittsburg  Steel  Co.  v.  Baltimore  Soc'y,  226  U.  S.  455;  S  33; 
167;  L  57:297. 

"Searl  v.  School  District,  133  F.  S.  553;  S  10:374;   L  33:740. 

'"Morley  v.  Lake  Shore  Ey.,  146  U.  S.  162;   S  13:  54;  L  36:  925. 

^^Connecticut  Mut.  L.  Ins.  Co.  v.  Cushman,  108  U.  S.  51;  S  2: 
236;  L  27:648. 
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execution,  in  general;"  to  abolition  of  imprisonment  for 
debt ;-'  or  to  change  in  the  form  of  service  of  process.^* 

(6)  It  may  be  newly  provided,  as  against  existing  tax- 
receivable  written  evidences  of  public  indebtedness,  that 
payment  shall  be  provisionally  made  in  money,  with  right  of 
suit,  in  case  of  payment  under  protest,  against  the  tax-col- 
lector.^' 

(7)  It  is  permissible  to  require,  by  statute,  the  present- 
ing for  public  record,  within  a  fixed  period,  (inherently 
reasonable  in  length)  of  existing  real-estate  liens,  pre- 
viously valid  without  public  record ;  ^°  or  the  filing  with  the 
officials  of  a  municipal  corporation  (as  a  necessary  pre- 
liminary of  Judicial — or  of  further  Judicial — Procedure) 
of  existing  claims  against  the  corporation,^'  even  if  already 
reduced  to  judgment  ;'*  or  to  require  holders  of  inchoate  tax- 
titles,  subject  to  redemption,  to  give  notice  to  occupants,  if 
there  are  any,  of  land  in  question.^' 

( 8 )  It  is  peiTnissible  to  provide,  in  respect  of  existing  tax 
titles,  that  in  any  action  brought  more  than  six  months 
after  the  taking  effect  of  the  statute,  a  tax  deed,  recorded 
for  two  years  or  more,  shall  be  conclusive  of  regularity  in 
the  assessment;^"  or,  as  against  existing  adverse  claims, 
that  tax  deeds  shall,  after  a  reasonable  fixed  period,  (in  the 
case  cited,  two  years ) ,  be  conclusive  of  regularity  of  the  tax 
procedure.'^ 

( 9 )  It  is  permissible  to  provide  by  legislation,  for  the  re- 
opening of  an  existing  judgment  not  sounding  in  Contract, 
and  for  an  inquiry  into  the  merits,  (in  effect,  a  new  trial)  .'^ 

"Gunn  V.  Barry,  15  Wall.  610;  L  21:  212;  Edwards  v.  Kearzey,  96 
U.  S.  595;    L  24:793. 

==Penniman's  Case,  103  U.  S.  714;  L  26:  602. 

2*Eailroad  v.  Hecht,  95  U.  S.  168;  L  24:  423;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Spratley,  172  U.  S.  602;   S  19:308;   L  43:567. 

2=Tennessee  v.  Sneed,  96  U.  S.  69;  L  24:  610. 

^•Vance  v.  Vance,  108  U.  S.  514;  S  2:  854;  L  27:  808. 

"Oshkosh  Waterworks  Co.  v.  Oshkosh,  187  U.  S.  437;  S  23:234; 
L  47:  249. 

^"Louisiana  v.  New  Orleans,  102  U.  S.  203;   L  26: 132. 

=»Curtis  V.  Whitney,  13  WaU.  68;  L  20:  513. 

^"Turner  v.  New  York,  168  U.  S.  90;  S  18:  38;  L  42:  392. 

"Davis  V.  Mills,  194  U.  S.  451;  S  24:  692;  L  48: 1067  (the  statute 
in  question  being  viewed  by  the  Court  as,  in  substance,  nothing  more 
than  a  Statute  of  Limitations). 

'^Freeland  v.  WiUiams,  131  U.  S.  405;    S  9 :  763;  L  33 :  193. 
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( 10 )  In  respect  of  an  existing  State  judgment  not  sound- 
ing in  Contract,  it  is  permissible  to  provide,  by  legislation, 
for  the  setting  up,  as  against  the  judgment,  of  a  defence  not 
available  to  the  defendant  at  the  original  trial,  but,  in  the 
view  of  the  Federal  law,  of  meritorious  character.^^ 

(11)  As  against  existing  property-rights,  provision  may 
be  newly  made  for  adjudication  of  the  fact  of  death,  upon 
presumptive  evidence,  and  for  distribution  of  property,  as 
in  case  of  death :  with  provision  for  constructive  notice  and 
for  a  reasonable  period  for  appearance  and  claim :  whether 
security  be  provided  or  not.^* 

(12)  A  requirement  of  law  in  respect  of  certain  classes 
of  bonds  for  performance  of  contracts,  that  a  third  person, 
claiming  rights,  in  himself,  must  give  a  certain  notice,  may, 
as  against  existing  obligees  be  modified  by  extension  of  the 
time  within  which  notice  must  be  given.^° 

(13)  By  the  law  of  a  certain  State,  a  mechanic's  lien  as 
against  a  building,  was  capable,  if  the  building  stood  upon 
mortgaged  ground,  of  being  made  separable,  in  case  of  fore- 
closure, and  of  attaching  to  and  of  being  enforced  against, 
the  building,  separately ;  and  upon  sale  under  the  lien,  the 
building  was  removable.  Pending  a  certain  mortgage,  a 
new  statute  provided  for  sale  of  the  land  and  building  as  a 
whole,  and  for  Judicial  severance,  as  between  the  mortgagee, 
and  the  lienor,  of  the  proceeds.  The  statute  was  held  not 
to  affect  existing  remedy-rights  of  the  mortgagee.^" 

( 14 )  For  a  right  of  action  by  individual  creditors  of  a 
corporation,  against  shareholders,  a  Eeceiver's  action  may 
be  substituted.'^ 

( 15 )  Existing  Remedy  at  law,  in  pais,  ( of  a  purchase  of 
State  public  land)  in  the  form  of  right  to  perfect  title  by 
payment  of  instalments,  may  be  diminished,  in  its  Equitable 
aspects,  by  new  statutory  right  of  Executive  forfeiture  pro- 
cedure for  default  in  payment." 

^^Freeland  v.  Williams,  cited  above. 

s^Ounnius  v.  Heading  School  District,  198  U.  S.  458;  S  2S:Y21;  L 
49 :  1125 ;  Blinn  v.  Nelson,  222  TJ.  S.  1 ;   S  32 : 1 ;  L  56 :  65. 

s^lSTational  Surety  Co.  v.  Architectural  etc.  Co.,  226  F.  S.  2Y6;  S 
33:17;    L  5Y:221. 

3'Eed  Eiver  Valley  Bank  v:  Craig,  181  U.  S.  548;  S  21:  703;  L  45: 
994. 

"Henley  v.  Myers,  215  TJ.  S.  373;    S  30;  148;  L  54:  240. 

««Waggoner  v.  Flack,  188  IJ.  S.  595;  S  23:  345;  L  47:  609;  (as  to 
another  aspect,  of  this  case,  see  citation  of  it,  §  502,  pars.  1  and  3). 


CHAPTEE  LXXXIV. 

iLLtrSTBATIVE  EXAMPLES  OF  EIGHT  IN  EXISTING  EeMEDY. 

§  505.  The  Matter,  Generally. 

1.  Under  a  Compact  between  a  State  and  a  new  State 
formed  from  it,  to  the  effect  that  all  private  rights  in  lands 
in  the  new  State  derived  from  the  laws  of  the  elder  State, 
should  be  determined  by  the  law  of  the  elder  State  existing 
as  of  the  period  of  separation,  it  was  (in  the  view  of  the 
Impairment  Clause)  not  competent  to  the  junior  State  to 
pass  an  Act  relieving  occupants  of  such  lands  from  dam- 
ages for  wrongful  detention  before  suit  brought,  and  re- 
quiring the  lawful  owner  to  pay  for  improvements.^ 

2.  Tax-receivable  public  bonds  or  coupons  cannot  be  de- 
prived of  that  status  f  or  be  subjected  to  the  requirement  of 
producing  the  bonds,  with  the  coupons  f  or  to  a  requirement 
of  paying  a  large  license-fee  as  a  condition  of  offering  such 
coupons  for  sale.* 

3.  A  new  burden  upon  existing  Eemedy  is  not  justified  by 
the  mere  fact  that  it  embodies  a  duty  already  resting  upon 
the  person,  or  the  property,  in  question." 

^Green  v.  Biddle,  8  Wh.  1;  L  5:54Y;  (Impairment  clause).  The 
Compact  in  question  left,  however,  open  to  the  new  State,  the  ordinary 
power  of  moditication  of  remedies.  Hawkins  v.  Barney's  Lessee,  5 
Pet.  457;   L  8:190. 

^Woodruff  V.  Trapnall,  10  How.  190 ;  L  13 :  383 ;  Hartman  v.  Green- 
how,  103  U.  S.  672;  L  26:271;  Virginia  Coupon  Cases,  114  TJ.  S. 
269;  S  5:903;  L  29:185;  Eoyall  v.  Virginia,  116  U.  S.  572;  S  6: 
510;  L  29:  735;  Eoyall  v.  Virginia,  121  U.  S.  102;  S  7:  826;  L  30: 
883 

^McGahey  v.  Virginia,  135  U.  S.  622;  S  10:  972;  L  34:  304. 

*Cuthhert  v.  Virginia,  135  U.  S.  698;  S  10:  972;  L  34:  304  (reported 
imder  McGahey  v.  Virginia,  cited  ahove). 

'Thus,  a  State  statute  undertook  to  provide,  in  respect  of  choses 
in  action — of  any  time  within  a  certain  past  period  of  some  years — that 
no  action  should  he  maintained  thereon,  in  the  Courts  of  the  State,  if, 
in  any  year  of  such  past  period,  taxes  upon  such  a  chose  in  action  had 
not  been  paid  within  the  tax  year  in  and  for  which  it  was  payable. 
The  statute  was  held  invalid,  even  in  respect  of  cases  in  which  a 
contract  in  question  had  been  made,  and  had  matured,  within  the 
State,  and  both  parties  had  been  domiciled  there  continuously,  and 
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4.  It  is  not  permissible  to  diminish  the  existing  Remedy 
of  the  holder  of  a  mortgage,  as,  by  enlarging  the  mort- 
gagor's rights  of  redemption  f  or  by  imposing  upon  existing 
mortgagees,  material  new  duties  or  conditions.' 

5.  As  against  existing  creditors,  a  debtor's  exemption 
from  execution  cannot  be  newly  created  or  enlarged.* 

6.  Existing  Procedure  of  sale  on  execution  cannot  be 
abridged  by  a  statutory  requirement  of  a  minimum  price, 
to  be  fixed  by  appraisal.' 

7.  So  of  mortgage-foreclosure  sales,  whether  under  Ju- 
dicial decree,"  or  in  pais.^^ 

8.  Provision  by  law  of  a  fixed  period  of  redemption  after 
foreclosure  is  a  Remedy  in  respect  of  which  a  mortgagor, 
under  an  existing  mortgage,  is  the  beneficiary;  and  such 
period  cannot,  as  against  such  a  mortgagor,  be  annulled  or 
abridged." 

9.  Rules  of  evidence,  of  fundamental  character,  are  mat- 
ter of  right  of  existing  creditors ;  as,  the  rule  permitting  the 
introduction  of  expert  handwriting  testimony  in  support  of 
the  genuineness  of  a  written  contract  relied  upon.^^ 

10.  Where  the  shares  of  stock  of  a  corporation  are,  by 
existing  law,  liable  for  debts  of  the  corporation,  it  is  not 
permissible,  as  against  existing  creditors,  to  repeal  the  pro- 
vision." 

11.  A  running  period  within  which  suit  may  be  brought, 
cannot  be  abruptly  cut  off." 

the  duty  of  paying  the  annual  tax  had  existed  year  hy  year,  upon  the 
holder  of  the  credits.    Walker  v.  Whitehead,  16  Wall.  314;  L  21 :  357. 

"Bronson  v.  Kinzie,  1  How.  311 ;  L  11 :  143 ;  Howard  v.  Bugbee, 
24  How.  461;  L  16:753;  Bamitz  v.  Beverly,  163  U.  S.  118;  S  16: 
1042;    L  41:93. 

^Bronson  v.  Kinzie,  cited  above ;  Bradley  v.  Lightcap,  195  U.  S.  1 ; 
S  24:748;   L  49:65. 

'Gunn  V.  Barry,  15  Wall.  610;  L  21:  212;  Edwards  v.  Kearzey,  96 
TJ.  S.  595;   L  24:793. 

»McOracken  v.  Hayward,  2  How.  608 ;   L  11 :  397. 

"Gantley's  Lessee  v.  Ewing,  3  How.  707;   L  11:794. 

^^Bronson  v.  Kinzie,  cited  above. 

"Brine  v.  Insurance  Co.,  96  U.  S.  627;  L  24:858. 

^'McGahey  v.  Virginia,  cited  above. 

"Hawthorne  v.  Calef,  2  Wall.  10;   L  17:  776. 

"Ochoa  V.  Hernandez,  230  U.  S.  139 ;  S  33 :  1033 ;  L  57 :  1427 ;  Sohn 
V.  Waterson,  17  WaU.  596;  L  21:  737;  White  v.  Hart,  13  Wall.  646; 
L  20:685. 
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12.  A  State  Insolvency  Act,  in  other  respects  valid  and 
operative,  cannot,  as  against  an  existing  liability,  provide 
for  discharge." 

13.  Existing  tax  lavi^s,  tending  to  provide  means  of  satis- 
faction of  a  private  claim,  may  fall  within  the  designation 
of  existing  Eemedy,  and  within  the  principles  applicable 
thereto.  The  situation  of  Tax  law  as  Eemedy  ordinarily 
arises,  in  practice,  as  an  incident  of  contracts  made  by  a 
public  of  higher  or  of  lower  plane :  as,  a  State,  or  a  munici- 
pal corporation.  Speaking  broadly,  such  laws  are,  as 
against  an  existing  creditor,  incapable  of  abrogation.^' 

14.  Subject  to  inherent  original  limitative  definition  of 
the  term  of  life  of  the  corporation,  and  to  provisions  for  ter- 
minability  (by  the  home  Jurisdiction)  under  certain  pre- 
scribed circumstances,^'  creditors  of  a  corporation  of  a  class 
not  immune  from  private  suit,  are,  in  general,  it  would 
seem,  entitled  to  continuance  of  the  life  of  the  corporation, 
in  so  far  as  corporate  life  is  material  to  existing  Remedy." 

"Farmers'  and  Mechanics'  Bank  v.  Smith,  6  Wh.  131 ;  L  5 :  224. 

"Von  Hoffman  v.  Quincy,  4  Wall.  535;  L  18:403;  Memphis  v. 
United  States,  97  U.  S.  293;  L  24:920;  Wolff  v.  New  Orleans,  103 
TJ.  S.  358;  L  26:395;  Louisiana  v.  Pilsbury,  105  U.  S.  278;  L  26: 
1090;  Ealla  County  Court  v.  United  States,  105  U.  S.  733;  L  26: 
1220;  Nelson  v.  St.  Martin's,  111  U.  S.  716;  S  4:648;  L  28:574; 
New  Orleans  Board  v.  Hart,  118  U.  S.  136;  S  6:  995;  L  30:  65;  Sei- 
bert  V.  Lewis,  122  U.  S.  284;  S  7: 1190;  L  30: 1161;  Smith  v.  Bour- 
bon County,  127  U.  S.  105;  S  8:1043;  L  32:73;  Scotland  County 
Court  V.  Hill,  140  U.  S.  41;  S  11:697;  L  35:351;  McCuUough  v. 
Virginia,  172  U.  S.  102;  S  19: 134;  L  43:382;  Graham  v.  Folsom, 
200  U.  S.  248;  S  26:  245;  L  50:  464;  Hubert  v.  New  Orleans,  215  U. 
S.  170;    S  30:40;   L  54:144. 

There  may  be,  however — as  Congressional  legislation  now  is — an 
indirect  and  passive  practical  nullification  of  tax  remedy:  as,  by 
lapse  of  the  term  of  office  of  municipal  officials  with  no  provision  for 
successors,  (Barkley  v.  Levee  Comm'rs,  93  U.  S.  258;  L  23:  893;  Meri- 
wether V.  Garrett,  102  U.  S.  472;  L  26: 197) ;  or  a  failure  of  actual 
choice  and  qualification  of  successors,  (Thompson  v.  Allen  County, 
115  U.  S.  560;  S  6 :  140;  L  29 :  472)  ;  or  by  insufficiency  of  the  tax  re- 
ceipts, as  fixed  before  inception  of  the  liability  in  question.  Clay 
County  V.  McAleer,  115  U.  S.  616;   S  6:199;   L  29:482. 

isMumma  v.  Potomac  Co.,  8  Pet.  281;  L  8:  945;  Pendleton  v.  Rus- 
sell, 144  U.  S.  640;  S  12:  743;  L  36:  574. 

I'See  Broughton  v.  Pensacola,  93  U.  S.  266;  L  23:  896;  Mt.  Pleas- 
ant V.  Beckwith,  100  U.  S.  514;  L  25:699;  Mobile  v.  Watson,  116 
U.  S.  289;  S  6:  398;  L  29:  620;  Shapleigh  v.  San  Angelo,  167  U.  S. 
646;  S  17:  957;  L  42:  310;  Graham  v.  Folsom,  200  U.  S.  248;  S  26: 
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In  the  case  of  a  private  corporation,  however,  the  ques- 
tion is  perhaps,  of  no  great  practical  importance :  since,  in 
case  of  termination,  under  any  circumstances,  of  the  life  of 
such  a  corporation,  there  would  seem  to  be  recognized  by 
the  Federal  law,  a  trust  in  favor  of  creditors,  upon  its  as- 
sets.'" 

245;  L  50:464;  Vilas  v.  Manila,  220  U.  S.  345;  S  31:416;  L  55: 
491;  cases  of  municipal  corporations,  but  applicable,  it  would  seem, 
a  fortiori,  to  private  corporations.  (The  cases  above  cited  arose  in 
the  Federal  Original  Jurisdiction,  and  the  Constitutional  question, 
as  such,  was  not  before  the  Court). 

2"See  Bacon  v.  Eobertson,  18  How.  480;  L,  15: 499;  Lum  v. 
Eobertson,  6  Wall.  277;  L  18:743;  Northern  Pac.  Ey.  v.  Boyd, 
228  F.  S.  482;  S  33:  554;  L  57:  931;  Kansas  City  So.  Ey.  v.  Guard- 
ian Trust  Co.,  240  U.  S.  166;  S  36:334;  L  60:579;  (cases  arising 
in  the  Federal  Original  Jurisdiction,  and  not  involving  Federal  Con- 
stitutional law;    and  here  cited  merely  as  suggestive). 


CHAPTEK  LXXXV. 

Federal^  as  Distinguished  feom  Statb^  Judicial  Remedy. 

§  506.   The  Subject,  Generally. 

With  reference  to  distinction,  for  the  purpose  in  ques- 
tion, between  Federal  and  State  Remedy,  within  a  State, 
there  are  three  typical  possible  situations. 

(1)  Existing  Federal  Remedy  may  be  Federally  Exclu- 
sive in  the  strictest  sense :  that  is  to  say,  incapable  of  ex- 
isting as  State  Remedy ;  as,  in  the  case  of  Admiralty  Rem- 
edy. In  such  case,  the  Constitutionally  protected  right  is 
in  and  to  the  existing  Federal  Remedy. 

(2)  Where,  and  in  so  far  as,  actual  Federal  Exclusive- 
ness  is  mere  matter  of  Congressional  policy  of  the  time  be- 
ing, there  exists  no  right  in  such  Remedy  as  Federal  Rem- 
edy. If,  thereforQ,  there  exists,  latent,  a  substantially 
equivalent  State  Remedy,  which  will  arise  automatically 
upon  withdrawal  of  the  Federal  Remedy,  the  Federal  Rem- 
edy, (being,  in  such  situation,  of  purely  Federal  character) , 
may  be  withdrawn  at  pleasure  by  Congress,  in  favor  of  such 
latent  existing  non-Federal  (State)  Remedy.^ 

(3)  There  may  exist  in  concurrence,  at  option, — for  cer- 
tain classes  of  persons  or  things — a  Federal  and  a  State 
Remedy.  To  this  situation,  the  principles  of  the  situation 
last  considered  above  are  applicable;  and  the  Federal 
Remedy  may  be  withdrawn  by  Congress  at  will.^ 

^Collector  r.  Hubbard,  12  Wall.  1,  14;    L  20:272. 
^Assessor  v.  Osborne,  9  Wall.  56Y ;    L  19 :  748 ;    see  Collector  v. 
Hubbard,  cited  above. 
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BOOK  VI. 

THE  FEDERAL  ORGANIC  ADOPTION  OR  RECOG- 
NITION OF  THE  GREAT  COMMON  LAW  FIELDS 
OF  LAW  AND  OF  THEIR  DEFINITIONS. 


PART    I. — Prefatory. — Common     Law     (Civil)     and 
Equity. 


PART  II. — Other  Fields. — Extension. 
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PART  I. 

PKEFATOEY.— COMMON  LAW  (CIVIL)   AND 
EQUITY. 
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CHAPTER  LXXXVI. 

Pbbfatoey. 

§  507.    The  General  Principle. 

1.  For  Federal  purposes,  and  to  the  extent  of  Federal 
Sovereignty  in  one  or  in  another  field,  the  Constitution 
adopts  (a)  the  Common  Law  division  of  law  into  great 
fields,^  and  (b)  the  Common  Law  definition  and  delimi- 
tation of  those  fields  respectively, — and  as  of  the  period 
(1787-9)  of  the  framing  and  taking  effect  of  the  Constitu- 
tion.^ 

2.  To  a  certain  extent,  the  adoption  is  operative  solely 
by  way  of  limitative  definition  of  the  Federal  intra- State 
Sovereignty :  as,  in  the  case  of  what  we  may  here  broadly 
characterize  as  Ecclesiastical  law.* 

§  508.  Close  Inter-Relation  of  Substantive  Law  and 
Procedure  Law. 

In  the  field  to  be  considered  in  the  successive  Chapters  of 
the  present  Book,  Substantive  law  and  Procedure  are  so 
closely  inter-related  that  it  would  be  inconvenient  and  arti- 
ficial to  consider  them  separately ;  and  these  Chapters  re- 
spectively deal  with  the  matter  generally,  dealing,  however, 
with  only  general  Procedure  aspects. 

^Common  Law  proper,  Equity,  etc.    See  below. 

»§  609. 

'Probate  law;  law  of  Domestic  Eelations,  etc.    See  §  553. 
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CHAPTER  LXXXVII. 

Common  Law  (Civil)  and  Equity/ 

§  509.    Adoption  of  the  Common  Law  Definition. 

In  the  former  of  the  texts  cited,  the  term  "law"  means 
Common  Law.^ 

The  Constitutional  texts  cited  adopt  the  Common  Law 
definition  of  Common  Law  and  of  Equity,  respectively,  as 
of  the  period  1787-9." 

§  510.    Inter-Relation  of  the  Two  Fields. 

The  inter-relation  between  the  fields  of  Common  Law 
proper,  in  its  Civil  aspect,  and  Equity,  is  such  that  the  two 
fields  can  most  conveniently  be  considered  together. 

§  511.  Areal  Breadth  of  the  Distinction,  in  Respect  of 
Federal  Courts. 

The  Constitutional  texts  cited  are  operative,  in  respect  of 
Federal  Courts,  throughout  the  United  States  proper,  in 
Federal,  as  well  as  in  State  area,*  but  not  in  Foreign  Pos- 

iConst.,  Art.  Ill,  §  2  :— 

The  judicial  power  shall  extend  to  all  cases,  in  law  and  equity, 

arising  under  this  Constitution,  the  laws  of  the  United  States, 

and  treaties  made,  or  which  shall  be  made,  under  their  authority ; 
*  »  * 

Amendment  VII: — 

In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States,  than  according  to  the  rules  of 
the  common  law. 
The  first  branch  of  the  Seventh  Amendment  deals  only  with  Fed- 
eral Courts   (see  Jury  Trial) ;    and  the  second  with  both  Federal 
and  State  Courts  (see  State  Verdict). 
^Cases  cited  below. 

"Parsons  v.  Bedford,  3  Pet.  433;  L  Y:Y32;  Gaines  v.  Eelf,  16 
Pet.  9;  L  13: 1071;  Surgett  v.  Lapice,  8  How.  48;  L  12:  982;  Penn- 
sylvania V.  Wheeling  Bridge,  9  How.  647;  L  13:294;  McConihay  v. 
Wright,  121  U.  S.  201;  S  7:  940;  L  30:  932;  other  cases  cited  in  suc- 
ceeding sections. 

■•Dunphy  v.  Kleinsmith,  11  Wall.  610;  L  20:  223;  Curriden  v.  Mid- 
dleton,  232  U.  S.  633;  S  34:  458;  L  58:  765. 
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sessions  of  the  United  States,  or  upon  Federal  Courts  held 
in  strictly  Foreign  area." 

§  512.  Operation,  Proprio  Vigore,  of  the  Constitutional 
Adoption  of  Equity. 

To  a  certain  extent,  the  Constitutional  adoption  of  Equi- 
ty is  operative,  proprio  vigore,  independently  of  Congres- 
sional action.* 

§  513.  Remedy  at  Law  as  Definitory  of  Substantive 
Equity,  in  the  Federal  Organic  Adoption. 

The  Constitutional  Adoption  of  the  Common  Law  defi- 
nition of  Substantive  Equity  includes,  as  a  limitative  fea- 
ture of  such  definition,  absence  of  full,  complete,  and  ade- 
quate remedy  at  law;^  and  the  provision  of  the  first  Ju- 
diciary Act  (now  Rev.  Stats.  §  723)  to  this  effect,'  is  merely 
declaratory  of  the  Constitutional  provision.' 

The  Federally  adopted  Common  Law  definition,  for  the 
purpose  now  in  question,  of  remedy  at  law,  looks  to  sub- 
stance, not  to  form.  Thus,  an  assignee  of  a  chose  in  action, 
having  the  right  to  sue  at  Common  Law  in  the  name  of  his 
assignor,  has  a  plain,  complete,  and  adequate  remedy  at 
law." 

The  remedy  at  law  is  not  necessarily  a  remedy  by  affirma- 
tive suit;   but  remedy  in  the  form  of  awaiting  action  at 

"§81. 

•United  States  v.  Detroit  Lumber  Co.,  200  TJ.  S.  231;  S  26:282; 
L  50:499. 

^Boyce's  Ez'ors  v.  Grundy,  3  Pet.  210;  L  Y:  655;  Fenn  v.  Holme, 
21  How.  481,  483;  L  16: 198;  Eoot  v.  Eailway,  105  U.  S.  189;  L  26: 
975;  Scott  v.  Neely,  140  TJ.  S.  106,  110;  S  11:  712;  L  35:  358;  South- 
em  Pac.  E.  E.  V.  United  States  (No.  1),  200  U.  S.  341,  349;  S  26: 
296;  L  50:507;  other  cases  cited  immediately  below. 

g*  *  *  "gyits  in  Equity  shall  not  be  sustained"  (in  a  court  of  the 
United  States)  "in  any  case  where  a  plain,  adequate,  and  complete 
JBmedy  may  be  had  at  law"- 

*Cases  last  above  cited  and  Parker  v.  Winnipiseogee  Mfg.  Co.,  2  Bl. 
545,  550;  L  17:333;  Lewis  v.  Cocks,  23  Wall.  466,  470;  L  23:70; 
KiUian  v.  Bbbinghaus,  110  U.  S.  568,  573,  ad  fin;  S  4:  232;  L  28: 
246. 

"Hayward  t.  Andrews,  106  U.  S.  672;  S  1:544;  L  27:271;  New 
York  Guaranty  Co.  v.  Memphis  Water  Co.,  107  U.  S.  205;  S  2:  279; 
L  27:  484. 


436  Principles  of  the  Federal  law. 

law  by  the  opposing  party,  and  presentation  of  an  effectual 
defence,  may  be  a  sufficient  remedy  at  law." 

The  remedy  at  law  is  none  the  less  sufficient  to  this  end 
by  the  mere  fact  that  the  complaining  party  is  required,  at 
law,  to  pay,  and  sue  to  recover  back,  (as  in  the  case  of 
taxes)  ;^^  and  this  is  true  even  where  action  complained  of  is 
challenged  as  being  null  and  void  by  reason  of  inconsistency 
with  Federal  law." 

The  Constitutional  conception  of  remedy  at  law,  for  the 
purposes  now  in  question,  is,  to  a  certain  extent,  elastic 
and  prospective,  in  that  it  includes,  within  certain  limits, 
remedy  at  law,  as  existing  in  the  Federal  law  as  of  any 
future  period  (as  a  result  of  Federal  Extension  or  diminij- 
tion  of  remedy  at  law)." 

§  514.    No  Right  of  Jury  Trialin  Equity, 
A  corollary  of  what  has  just  been  said  is :  that  in  Equity 
suits,  there  is  no  Constitutional  right  of  trial  by  jury.^° 

§  515.    Status  of  a  Garnishee. 

Garnishment  process,  accompanying,  and  an  incident  of, 
an  action  at  law,  is  in  legal  character  a  suit  in  Equity,  for 
enforcement  of  subrogation  of  the  plaintiff  to  the  rights  of 
the  defendant,  against  the  garnishee.  A  garnishee  may, 
therefore,  as  of  right,  set  up  Equitable  defences.^* 

§  516.  Blending  of  Common  Law  and  Equity  Proce- 
dure." 

There  may  be  a  blending  of  Common  Law  and  Equity 

"Boise  Artesian  Water  Co.  v.  Boise  City,  213  TJ.  S.  276;  S  29: 
426;   L  53:796. 

"Arkansas  Bldg.  Ass'n  v.  Madden,  175  U.  S.  269;  S  20:119;  L 
44:159.  See  Shelton  v.  Piatt,  139  TJ.  S.  591;  S  11:  646;  L  35:273; 
Allen  V.  Pullman  Co.,  139  U.  S.  658;  S  11:  682;  L  35:  303. 

"Cruickshank  v.  Bidwell,  176  U.  S.  73;    S  20:280;   L  44:377; 
Indiana  Mfg.  Co.  v.  Koehne,  188  U.  S.  681 ;  S  23 :  452 ;  L  47 :  651. 
"Thompson  v.  Eailroads,  6  Wall.  134;   L  18:765. 
See  Extension  (§§  554-556). 

"Cates  V.  Allen,  149  U.  S.  451;   S  13:  883;   L  37:  804.    §  667. 
"Schuler  v.  Israel,  120  TJ.  S.  506 ;  S  7 :  648 ;  L  30 :  707. 
"Jud.  Code,  §  274,  b:  (Act  of  March  3,  1915)  :— 

That  in  all  actions  at  law  equitable  defenses  may  be  interposed 
by  answer,  plea,  or  replication  without  the  necessity  of  filing  a 
bill  on  the  equity  side  of  the  court.  The  defendant  shall  have 
the  same  rights  in  such  case  as  if  he  had  filed  a  bill  embodying 
the  defense  of  seeking  the  relief  prayed  for  in  such  answer  or  plea. 
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Procedure,  provided  trial  by  jury  is  preserved  for  Common 
Law  issues  of  fact.^' 

The  distinction  between  Common  Law  and  Equity  is, 
from  the  nature  of  the  case,  to  be  observed  in  a  Federal 
court  having  both  Common  Law  and  Equity  jurisdiction/' 

§  517.  Compensation  Procedure  in  Eminent  Domain: 
—(Damages). 

1.  In  exercise  of  the  power  of  Eminent  Domain,  the  Ju- 
dicial field,  Federal  or  State,  is  limited  to  the  matter  of 
ascertainment  of  the  proper  compensation  for  property 
taken.'" 

2.  Federal  Judicial  Procedure,  in  this  field,  is  partly 
within  and  partly  not  within  the  definition  of  Common 
Law  and  Equity,  of  the  Judiciary  Article  of  the  Constitu- 
tion, and  the  Seventh  Amendment. 

( 1 )  It  is  within  those  fields  in  the  aggregate,  in  that  it 
is  within  the  Jurisdictional  vesting,  by  that  Article,  in  the 
Federal  Judiciary,  of  Common  Law  and  Equity  Jurisdic- 
tion." 

Equitable  relief  respecting  the  subject  matter  of  the  suit  may 
thus  be  obtained  by  answer  or  plea.     In  case  affirmative  relief 
is  prayed  in  such  answer  or  plea,  the  plaintiff  shall  file  a  replica- 
tion.   Eeview  of  the  judgment  or  decree  entered  in  such  case 
shall  be  regulated  by  rule  of  court.     Whether  such  review  be 
sought  by  writ  of  error  or  by  appeal  the  appellate  court  shall 
have  full  power  to  render  such  judgment  upon  the  records  as  law 
and  justice  shall  require. 
"Ely  V.  New  Mexico  etc.  E.  K.,  129  U.  S.  291;    S  9:293;   L  32: 
688;   Brown  v.  Eank,  132  U.  S.  216;    S  10:54;    L  33:340;    Idaho 
etc.  Land  Co.  v.  Bradbury,  132  U.  S.  509;  S  10: 177;  L  33:433  (cases 
dealing  with  Federal  area,  but  applicable  to  Federal  Procedure  in 
State  area,  the  Federal  Organic  law  of  the  subject  being  the  same  for 
both.    See  Jury  Trial) . 

"Fidelity  Mut.  L.  Ins.  Co.  v.  Clark,  203  U.  S.  64;  S  27: 19;  L  51: 
91;  Lantry  v.  Wallace,  182  U.  S.  536;  S  21:878;  L  45:1218. 
2°See  Eminent  Domain,  Legislative  Aspect  (§§  383-402). 
"Kohl  V.  United  States,  91  U.  S.  367;  L  23:449;  Pacific  E.  E. 
Eemoval  Cases,  115  U.  S.  1;  S  5:1113;  L  29:319;  Searl  v.  School 
District,  124  U.  S.  197;  S  8:460;  L  31:415;  Chappell  v.  United 
States,  160  U.  S.  499;  S  16:  397;  L  40:  510;  Traction  Co.  v.  Mining 
Co.,  196  U.  S.  239;  S  25:251;  L  49:462;  Mason  City  E.  E.  v. 
Boynton,  204  U.  S.  570;    S  27:  321;   L  51 :  629. 
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(2)  It  is  not  "common  law"  Procedure  within  the  Sev- 
enth Amendment,  in  respect  of  trial  by  jury;  and  trial  by 
jury  is  not  required  in  the  case  of  Federal  takings." 

(3)  Apart  from  the  Seventh  Amendment,  (and  thereby 
apart  from  the  question  of  jury  trial),  such  Procedure, 
Federal  or  State,  is  Federally  classed  in  a  general  way  as 
Common  Law  Procedure. ^^ 

(4)  Such  Procedure  is,  however,  in  a  considerable  de- 
gree. Equitable  in  nature.^* 

22Bauman  v.  Eoss,  167  U.  S.  548;  S  1Y:966;  L  42:270;  Metro- 
politan E.  E.  T.  District  of  Columbia,  195  U.  S.  322;  S  25:  28;  L  49: 
219;  Briscoe  v.  District  of  Columbia,  221  U.  S.  547;  S  31:679;  L 
55:848. 

In  respect  of  State  takings,  as  of  State  Judicial  Procedure  gen- 
erally, there  is  no  Federal  Constitutional  requirement  of  jury  trial. 
Pearson  v.  Yewdell,  95  U.  S.  294;    L  24:436. 

^^See  case  above  cited.    See  §  667. 

**Searl  v.  School  District,  cited  above.    See  §  401. 
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CHAPTER  LXXXVIII. 

The  Federal  Conception  and  General  Definition  of 
Crime  and  of  Substantive  Criminal  Law. — Penal 
Law.^ 

§  518.    The  General  Principle. 

The  Constitution,  in  various  texts,"  recognizes  and  adopts 
(in  part,  for  the  Federal  field  only;  in  part,  for  the  State 

^As  to  Criminal  Procedure,  as  such,  see  that  head  (§§  666-6Y9). 
'Art.  I,  §  3:— 

Judgment  in  cases  of  impeachment  shall  not  extend  further 
than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  United  States ; 
but  the  party  convicted  shall,  nevertheless,  be  liable  and  subject 
to  indictment,  trial,  judgment,  and  punishment,  according  to 
law. 
Art.  I,  §  6:— 

The  Senators  and  Eepresentatives  *  *  *.     They  shall,  in  all 
cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privi- 
leged from  arrest  during  their  attendance  at  the  session  of  their 
respective  houses,  *  *  *. 
Art.  I,  §  8:— 

To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas  and  offenses  against  the  law  of  nations ; 
Art.  n,  §  4:— 

The  President,   Vice-President,   and   all  civil  officers  of  the 
United  States  shall  be  removed  from  office  on  impeachment  for 
and  conviction  of  treason,  bribery,  or  other  high  crimes  and  mis- 
demeanors. 
Art.in,  §2:— 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury;  and  such  trial  shall  be  held  in  the  State  where  the 
said  crimes  shall  have  been  committed ;  but  when  not'  committed 
within  any  State,  the  trial  shall  be  at  such  place  or  places  as 
the  Congress  may  by  law  have  directed. 
Art.  IV,  §  2:— 

A  person  charged  in  any  State,  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime. 
Fifth  Amendment: — 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on   a  presentment  or  indictment  of  a 

Ml 
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field  only;  and  in  part,  for  both  fields,)  the  general  Com- 
mon Law  conception,  and  certain  particulars,  of  the  Com- 
mon Law  of  Crime. 

§  519.    The  Affirmative  Aspect. 

The  affirmative  aspect  of  the  conception  is  illustrated  in 
certain  specific  propositions  as  follows : — 

Knowledge  and  intent  are  not  absolute  essentials ;  but, 
within  the  limits  of  sound  Legislative  discretion,  persons 
may  be  made  to  act  at  their  peril.' 

There  may  be  created  what  may  be  called  Evidential 
crimes :  that  is  to  say,  certain  classes  of  acts,  not  in  and 
of  themselves  necessarily  wrongful,  may  be  made  Criminal, 

grand  juiy,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 
danger;  nor  shall  any  person  be  subject  for  the  same  ofiense  to 
be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himseK,  nor  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public  use  without  just 
compensation. 

Sixth  Amendment: — 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and  to 
be  informed  of  the  nature  and  cause  of  the  accusation;  to  be 
confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the 
assistance  of  counsel  for  his  defense. 

Thirteenth  Amendment: — 

§  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  United  States  or  any  place  sub- 
ject to  their  jurisdiction. 

Fourteenth  Amendment: — 

*  *  *  But  when  the  right  to  vote  at  any  election  for  the  choice 
of  electors  for  President  and  Vice-President  of  the  United 
States,  Representatives  in  Congress,  the  executive  and  judicial 
officers  of  a  State,  or  the  members  of  the  legislature  thereof,  is 
denied  to  any  of  the  male  inhabitants  of  such  State,  being  twenty- 
one  years  of  age,  and  citizens  of  the  United  States,  or  in  any 
way  abridged,  except  for  participation  in  rebellion  or  other 
crime  *  *  * 

So,  also,  the  Ex  Post  Facto  and  Attainder  and  Pardon  texts. 

'Shevlin-Carpenter  Co.  v.  Minnesota,  218  U.  S.  5Y;    S  30:663;  L 
54:930. 
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for  the  reason  that,  in  the  nature  of  the  case,  it  may  be 
practically  impossible  to  distinguish  between  wrongful  and 
innocent  acts  within  the  class.  Thus,  the  mere  having  in 
possession  dead  game,  during  a  closed  season,  may  be  made 
Criminal.* 

Corporations  may  be  subjected  to  Criminal  liability." 

§  520.    The  Limitative  Aspect. 

The  limitative  aspect  of  the  Federally  adopted  Common 
Law  conception  is  illustrated  in  the  doctrine  that  Criminal 
character,  in  a  particular  form  of  private  action,  cannot 
be  predicated  upon  independent  future  acts.  Thus,  Crimi- 
nality of  an  obtaining  of  goods  with  intent  to  defraud,  can- 
not be  made  to  depend  upon  subsequent  institution  of  even 
a  voluntary  Bankruptcy  proceeding  of  the  offender." 

§  521.    The  Definitory  or  Interpretative  Aspect. 

1.  The  Federal  adoption,  above  referred  to,  operates  by 
way  of  definition  or  Interpretation  of  technical  Common 
Law  terms  of  Criminal  law,  employed  in  the  Constitution.^ 

2.  Acts  of  Congress  dealing  with  Criminal  law  likewise 
employ  technical  Common  Law  terms  in  their  technical 
Common  Law  sense,'  and,  in  general,  speak  from  the  Com- 
mon Law  point  of  view;  and  their  letter  is  intended  by 
Congress  (where  a  contrary  intent  is  not  affirmatively  ex- 
pressed) to  be  taken  as  an  application  to  Federal  require- 
ments, of  the  Common  Law  of  Crime;  and  to  be  viewed 
and  read  (a)  as  broadened  by,  and  (b)  as  qualified  by,  the 
Common  Law  of  a  particular  field  in  question.  Thus,  an 
Act,  in  terms  punishing  the  uttering  of  forged  securities  of 

*Silz  V.  Hesterburg,  211  U.  S.  31;  S  29: 10;  L  53:  75. 

»New  York  Centr.  E.  E.  v.  United  States,  212  TJ.  S.  481;  S  29: 
304;  L  53:  613;  United  States  v.  Union  Supply  Co.,  215  U.  S.  50;  S 
30:15;  L  54:87;  United  States  v.  Pacific  &  Arctic  Co.,  228  U.  S. 
87 ;  S  33 :  443 ;  L  57 :  742 ;  (the  latter,  a  case  of  a  corporation  of  a 
Foreign  country)  ;   other  cases. 

•United  States  v.  Fox,  95  U.  S.  670;  L  24:  538. 

This  principle  has,  of  course,  no  application  to  the  first  step  in  a 
series  of  steps,  all  of  Criminal  character. 

'This  principle  is  illustrated  in  respect  of  terms  of  Criminal  Pro- 
cedure, as:  "jury";  "grand  jury".  See  under  those  and  other  par- 
ticular heads.    See  also  §§  336-338  ("ex  post  facto"  laws,  etc.). 

«E.  g.,  "piracy"  (United  States  v.  Smith,  5  Wh.  153;  L  5 :  57) ;  "ut- 
ter" (forged  paper);  (United  States  v.  CarU,  105  U.  S.  611;  L  26: 
1135) ;  many  other  cases. 
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the  United  States,  without  mention  of  knowledge  or  intent, 
was  to  be  read  as  intending  (for  the  Federal  sphere)  the' 
Common  Law  crime  of  uttering,  and  as  requiring  knowl- 
edge and  intent  as  an  essential  of  Criminality." 

3.  The  elementary  Common  Law  conception  and  princi- 
ple of  potential  two-fold  Criminal  aspect  of  a  particular 
physical  act  (with  the  potential  result  of  two  or  more  dis- 
tinct crimes  committed  by  a  single  physical  act),"  finds 
application,  in  our  dual  governmental  system,  in  the  prin- 
ciple that  a  particular  physical  act  may  constitute  both  a 
crime  against  the  United  States,  and  a  crime  against  a 
State." 

4.  Except  in  the  case  of  the  Supreme  Court,  the  Consti- 
tution does  not  establish  any  specific  Court  or  Courts; 
and,  therefore,  (except  in  the  case  of  the  Original  Jurisdic- 
tion of  the  Supreme  Court),  it  does  not  (upon  the  estab- 
lishment by  Congress  of  a  particular  inferior  Court  or  class 
of  Courts)  operate,  proprio  vigore,  to  vest  jurisdiction  in 
any  particular  such  inferior  Court  or  Courts ;  but  leaves 
this  whole  matter  to  Congress;  and,  except  in  so  far  as 
Congress  acts,  in  the  Criminal  field,  in  establishing  Courts, 
and  in  fixing  Jurisdiction,  no  Criminal  Jurisdiction  (ex- 
cept of  the  Supreme  Court)  can  arise.  Congress  must 
also,  as  an  essential  of  actual  exercise  of  Criminal  Juris- 
diction, provide,  if  not  particulars  and  amount  of  punish- 
ment, at  least  machinery  of  enforcement.  In  certain  of 
the  older  States,  Common  Law  offences,  not  specifically 
dealt  with  by  State  statute,  are,  (or  until  recently  were), 
indictable,  being  punishable,  in  the  discretion  of  the  Court, 
by  fine  or  imprisonment, — the  State  statutes  which  pro- 

*Uiiited  States  v.  Carll,  cited  above.  See  United  States  v.  Kirby, 
7  Wall.  482;   L  19:278. 

lOAs  in  Gavieres  v.  United  States,  220  U.  S.  338;  S  31:421;  L 
55:489. 

"Fox  V.  Ohio,  5  How.  410,  434;  L  12:218;  United  States  v. 
Marigold,  9  How.  560,  569;  L  13:257;  Moore  v.  Illinois,  14  How. 
13,  19,  20;  L  14:  306;  Grafton  v.  United  States,  206  U.  S.  333,  353, 
354;   S  27:   741;  L  51:1084. 

In  United  States  v.  Kirby,  7  Wall.  482;  L  19 :  278,  the  principle  is 
recognized,  but  was  held  inapplicable  in  the  particular  instance. 

See  Sexton  v.  California,  189  U.  S.  319;  S  23:  543;  L  47:  833. 

As  to  the  relation,  from  the  standpoint  of  two-fold  crime,  of  the 
United  States  in  its  general  capacity,  and  a  Federal  State,  see  §  43. 
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vided  machinery  of  punishment  being  interpreted  to  extend 
to  such  Common  Law  offences. 

For  a  long  period,  (down  to  the  year  1812),"  it  was  an 
open  question  whether  a  like  Federal  view  was  to  be  taken 
in  respect  of  acts  of  Common  Law  Criminal  character 
aimed  at  the  United  States;  and  at  the  period  just  men- 
tioned. Federal  Judicial  opinion  was  divided  upon  the 
question." 

The  view  was,  however,  then  in  effect  taken,"  that  Acts 
of  Congress  creating  Criminal  Courts,  providing  for  Crimi- 
nal Procedure,  and  providing  punishment  for  certain  spe- 
cific crimes,  are  to  be  interpreted  as,  in  intent  and  in  scope, 
exclusive:  that  is  to  say,  as  providing  Judicial  Jurisdic- 
tion of,  and  punishment  for,  no  other  offences  or  acts.'" 

As  late,  however,  as  the  year  1816,  the  Supreme  Court 
was  willing,  in  another  case,  to  hear  a  re-argument  of  the 
question,^"  but  the  Attorney  General  declined  to  argue  the 
question,  and  no  counsel  appeared  for  the  defendant ;  and 
the  Court  thereupon  affirmed  the  decision  of  the  earlier 
case  above  cited ;"  and  that  case  has  been  recognized  and 
followed  since.^' 

Since  the  two  early  decisions  above  cited,  the  question 
has  been  of  no  practical  importance ;  since  it  has  been  open 
to  Congress  to  provide  Jurisdiction  and  punishment,  or 

"United  States  v.  Coolidge,  1  Wh.  415;  L  4: 124;  United  States  v. 
Hudson,  7  Cr.  32  ;L  3:259. 

^'Case  last  cited:  division  of  opinion  in  the  Circuit  Court,  and 
(case  last  cited,  p.  33,  and  United  States  v.  Coolidge,  at  p.  416),  in 
the  Supreme  Court. 

^*Case8  cited. 

''United  States  v,  Hudson,  cited  above.  The  only  question  certified 
was :  "whether  the  Circuit  Court  of  the  United  States  had  a  common 
law  jurisdiction  in  cases  of  libel"  (upon  the  President  and  Congress) ; 
and  the  actual  decision,  therefore,  could  go,  and  goes,  no  farther. 

This  particular  case  involved  bitter  party  feeling;  but  for  that 
fact,  and  for  the  question  involved,  of  proper  liberty  of  the  press,  the 
decision  might  have  been  the  other  way.    (See  case  next  below  cited). 

"United  States  v.  Coolidge,  cited  above. 

'^United  States  v.  Hudson,  cited  above. 

isUnited  States  v.  Britton,  108  U.  S.  199;  S  2:531;  L  27:698 
Benson  v.  McMahon,  12Y  U.  S.  457,  466;  S  8:1240;  L  32:234 
United  States  v.  Eaton,  144  U.  S.  677,  687;  S  12:764;  L  36:591 
Manchester  v.  Massachusetts,  139  U.  S.  240,  262;  S  11:  559;  L  35 
159. 
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machinery   of   punishment,    for    Common    Law   offences 
against  the  United  States. 

The  doctrine  thus  established,  although  a  mere  matter 
of  Interpretation  of  Judiciary  Acts  of  Congress,  is  some- 
times expressed  in  the  formula :  that  there  are  no  Common 
Law  crimes  against  the  United  States.  The  formula,  how- 
ever, is  not  strictly  accurate.^' 

§  522.    Penal  Law. 

What  has  been  said  above  of  Criminal  law,  is  true,  muta- 
tis mutandis,  of  Penal  (non-Criminal)  law.^° 

^°For   example,    the   expression    "other   high   crimes    and    misde- 
meanors", in  the  Impairment  text  of  Art.  II,  §  4,  of  the  Constitution, 
The  President,  Vice-President,   and  all  civil  officers  of  the 
United  States  shall  be  removed  from  office  on  impeachment  for 
and  conviction  of  treason,  bribery,  or  other  high  crimes  and 
misdemeanors, 
can  hardly  be  viewed  as  confined  (in  respect  of  acts  not  of  actual  or 
potential  State  cognizance)  to  acts  punishable  by  statute. 

Benson  v.  McMahon,  cited  above,  perhaps  involves  the  proposition 
of  extraditable  character  as  crime,  of  a  Common  Law  forgery,  here 
committed,  adverse  to  the  United  States,  but  not  punishable  at  the 
time  by  either  Federal  or  State  statutes. 
"Tor  illustration,  see  §§  585-587. 


CHAPTER  LXXXIX. 

Admiralty  and  Maritime  Law. 

§  523.    Scope  of  the  Chapter. 

1.  The  Adoption,  by  the  Constitution,^  of  the  body  of 
Admiralty  and  Maritime  law  as  existing  in  1787-9,  presents 
three  principal  aspects:  (a)  it  established  a  field  of  Fed- 
eral intra-State  Sovereignty;  (b)  it  established,  as  Fed- 
eral Organic  law,  for  direct  Federal  purposes,  intra-State, 
and  extra-State,  (within  the  United  States  proper),  a  limi- 
tative feature  of  definition,  then  existing,  of  Common  Law 
and  of  Equity,  respectively,  Avith  the  incidental  feature  of 
absence  of  right  of  trial  by  jury  in  Civil  causes  not  (as  of 
that  period)  of  Common  Law  character;  (c)  it  entered 
into  the  Seventh  Amendment,^  when  that  Amendment  came 
into  effect,  by  way  of  limitative  definition  of  the  term  "com- 
mon law"  in  that  Amendment. 

Subject  to  the  domestic  rights  of  Foreign  powers,  and  to 
the  Law  of  Nations,  the  Federal  Admiralty  and  Maritime 
law  extends  (in  respect  of  American  vessels  and  their  in- 
cidents, and  of  American  citizens)  to  Foreign,  as  to  domes- 
tic, waters.^ 

2.  Since  the  matter  of  generic  definition  of  the  field  of 
Substantive  Admiralty  and  Maritime  law  is,  thus,  not,  in 
its  operation,  peculiar  to  State  area,  we  deal  with  the  mat- 
ter at  the  present  point,  rather  than  in  the  discussion,  at 
an  earlier  point,  of  the  Federal  intra-State  Sovereignty. 

3.  In  so  far  as,  in  the  present  Chapter,  we  deal  with  Ju- 
dicial Procedure,  we  do  so  only  incidentally,  and  for  the 
reason  that  the  Substantive  law  of  the  subject  is,  in  a  con- 
siderable degree,  closely  interwoven  with,  and  is  in  large 

'^ Judiciary  Article. 

'In  suits  at  common  law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States,  than  according  to  the  rules  of  the  common  law. 

^The  Eagle,  8  Wall.  15;  L  19:  365;  United  States  v.  Eodgers,  150 
U.  S.  249;  S  14: 109;  L  3Y:  lOYl;  Panama  E.  E.  v.  Napier  Shipping 
Co.,  166  U.  S.  280;   S  17:572;  L  41:1004. 
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measure  presented  only  in  and  through,  Judicial  Proce- 
dure.* 

§  524.  Early  American,  rather  than  English,  Particu- 
larizations.  Adopted. 

In  so  far  as  there  had  been  general  concurrence  in  the 
Colonies,  (and,  thereafter,  in  the  States),  with  common 
departure  from  the  Admiralty  and  Maritime  law  as  recog- 
nized in  England,  the  Constitution  is  deemed  to  have 
adopted  the  American,  not  the  English,  particularizations." 

§  525.    Overlapping  of  Fields. 

Owing  to  the  general  character  of  the  Ocean,  outside  the 
areal  limits  of  particular  countries;  to  the  international 
character,  in  some  degree,  of  Ocean  waters  within  the  areal 
limits  of  particular  countries;*  and  to  the  international 
aspects  of  Admiralty  and  Maritime  law,  the  field  of  Ad- 
miralty and  Maritime  law,  and  that  of  the  Law  of  Nations, 
overlap  each  other,  to, a  considerable  extent;  and,  in  vari- 
ous situations,  the  pertinent  law  is  a  resultant  of  concur- 
rent operativeness  of  principles  partly  of  one  field  and 
partly  of  the  other  field.' 

§  526.  Presence  (in  Admiralty  and  Maritime  Law)  of 
Principles  of  General  Law. 

Such  principles  of  the  general  law  of  any  political  so- 
ciety as  are  pertinent  to  Admiralty  and  Maritime  law  (as 
adopted  by  such  society)  enter  pro  tan  to,  and  are  part  and 
parcel  of,  the  Admiralty  and  Maritime  law,  as  so  adopted. 
In  England,  and  in  this  country,  Common  Law  and  Equity 
principles  have  such  recognition  and  adoption.  This 
proposition  is  illustrated,  in  our  Admiralty  and  Maritime 
law,  by  the  presence  of  the  Common  Law  doctrine  of  Estop- 
pel,' and  of  the  Common  Law  doctrine  that  if  a  duty  is  im- 

*Particulars  of  Admiralty  Procedure,  as  such,  are  not  within  the 
field  of  the  present  treatise.    See  Preface. 

^Waring  v.  Clarke,  5  How.  441;  L  12:226;  The  Belfast,  7  Wall. 
624,  636;  L  19:266;  In  re  Gamett,  141  TJ.  S.  1,  14;  S  11:840;  L 
35 :  631. 

•I.  e.,  within  the  so-called  "three-mile"  limit. 

^See  Chisholm  v.  Georgia,  2  Dal.  419,  475;  L  1:440;  Parsons  v. 
Bedford,  3  Pet.  433,  446,  et  seq.;  L  7:732;  The  Maggie  Hammond, 
9  Wall.  435,  452;   L  19:772. 

"The  Germanic,  196  U.  S.  589;   S  25:  317;  L  49:  610. 
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posed  by  law  (as,  of  keeping  a  light)  for  a  special  purpose, 
a  breach  of  it  does  not  create  a  liability  for  the  (negligent) 
tort  of  a  stranger,  simply  because  the  observance  of  the 
duty  might  have  prevented  the  tort ;"  and,  in  general,  of  the 
Common  Law  principles  relating  to  Common  Carriers  ;^°  in 
Admiralty  practice  of  chancering  a  bottomry  bond,"  or  a 
charter-party,  containing  a  penalty  clause  ;^^  and  of  in- 
quiring into  Equities,  in  dealing  with  salvage  contracts ;" 
in  the  principle  of  following  the  proceeds;"  and  in  the 
principle  that  what  should  have  been  done  is  to  be  deemed 
to  have  been  done." 

§  527.    Common  Law  Remedy  as  Concurrent. 

By  the  law  of  England,  remedy  in  the  Admiralty  Courts 
was  not  exclusive,  where  the  Common  Law  was  competent 
to  give  a  remedy ;  and,  in  such  situation,  the  Jurisdiction 
of  Admiralty,  and  that  of  the  Common  Law  were  concur- 
rent. This  principle,  with  other  particulars  of  the  English 
Admiralty  and  Maritime  law,  was  a  feature  of  the  Consti- 
tutional adoption  of  the  latter  law;  and  the  provision  of 
the  Judiciary  Act  of  1789  (now  Rev.  Stats.  Sect.  711, 
"Third")  saving  to  suitors  in  all  [Admiralty]  cases,  the 
right  of  a  Common  Law  remedy,  where  the  Common  Law  is 
competent  to  give  it,  is,  therefore,  pro  tanto,  merely  de- 
claratory of  the  Common  Law  definition  and  conception  of 
Admiralty  Procedure.^' 

The  Common  Law  remedy  may  be  pursued  indifferently  : 
(a)  in  a  State  Court,"  or,  (under  general  principles  of 
Federal  enforcement,  at  Common  Law  or  in  Equity,  of 

»The  Eugene  F.  Moran,  212  U.  S.  466;   S  29:  339;  L  53:  600. 

"The  Kensington,  183  U.  S.  263;  S  22: 102;  L  46: 190. 

"The  Virgin,  8  Pet.  538;   L  8: 1036. 

"Watts  V.  Camors,  115  U.  S.  353;   S  6:  91;  L  29:  406. 

^'Houseman  v.  Schooner  North  Carolina,  15  Pet.  40;  L  10:653; 
The  Elfrida,  172  U.  S.  186;   S  19:146;   L  43:413. 

"United  States  v.  Cornell  Steamboat  Co.,  202  U.  S.  184;  S  26:  648; 
L  50 :  987 ;  (holding  a  lien,  for  salvage,  enforceable  in  the  Court  of 
Claims,  without  process  in  Eem,  against  duty-money  refundable  by 
the  United  States). 

^"United  States  v.  Cornell  Steamboat  Co.,  cited  above  (presumption 
of  proper  action  by  the  Secretary  of  the  Navy). 

16Xpp    OrS6S    CltCQ    DCloW» 

"Baldwin  v.  Black,  119  U.  S.  643;  S  7:  326;  L  30:  530  (sequestra- 
tion of  a  vessel) ;   Steamboat  Co.  v.  Chase,  16  Wall.  522 ;  Chappell  v. 
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State  law),"  in  a  Federal  Court,  according  to  general 
principles  of  State,  or  of  Federal,  Common  Law  Juris- 
diction, in  a  particular  instance;  and  the  principles  of 
Common  Law  Remedy  are  applicable,  not  merely  to  causes 
of  action  specifically  known  to  the  Common  Law,  but  in 
like  manner  to  causes  of  action  based  upon  statutory  Ex- 
tensions, Federal  or  State,  of  the  Substantive  Admiralty 
and  Maritime  law." 

§  528,  Congressional  Delegation  to  the  Judicial 
Branch. 

In  a  very  material  degree,  Congress  may  delegate  to  the 
Judicial  Branch  (acting  by  Rules  of  Court)  the  Congres- 
sional power  in  the  general  field  in  question.^" 

§  529.  Federal  Exclusiveness;  Federal  Concession  to 
States. 

In  the  field  of  Substantive  Admiralty  and  Maritime  law, 
the  Federal  Exclusiveness  as  between  the  United  States 
and  the  States  severally,  is  partly  of  the  highest,  partly  of 
the  intermediate,  and  partly  of  the  lowest,  of  the  three 
types  of  Federal  Exclusiveness  (actual  and  potential)  else- 
where considered.  ^^ 

That  is  to  say:  it  is  (a)  in  part  incapable  of  relaxation 
by  Congress;  (b)  in  part  capable  of  relaxation  by  Con- 
gress; (c)  in  part  presumptively  latent,  in  the  absence  of 
action  by  Congress. 

Bradshaw,  128  ll.  S.  132;  S  9:  40;  L  32:  369,  (action  of  trespass  for 
a  maritime  tort)  ;  Leon  v.  Galceran,  11  Wall.  185;  L  20:  74;  (action 
in  personam,  for  a  seaman's  wages,  with  attachment  of  the  vessel  on 
mesne  process);  Schoonmaker  v.  Gilmore,  102  IT.  S.  118;  L  26:95; 
(action  in  personam  for  a  collision  in  Admiralty  waters) ;  Johnson 
V.  Chicago,  etc.  Elevator  Co.,  119  U.  S.  388;  S  1:  254;  L  30:  447;  (at- 
tachment of  a  vessel,  upon  mesne  process  from  a  State  Court,  in 
tort) ;  Enapp,  Stout  &  Co.  v.  McCaffrey,  177  IT.  S.  638;  S  20:  824;  L 
44 :  921  (enforcement  in  rem  of  a  Common  Law,  not  a  Maritime,  lien, 
on  a  raft,  for  a  Maritime  clime  for  towage). 

"§§  763-771. 

^®As  in  cases  cited  ahove. 

As  to  Extension,  generally,  see  that  head  (§§  554-556). 

20The  Corsair,  145  U.  S.  335 ;  S  12 :  949 ;  L  36 :  727.    See  Admiralty 
Eules  of  the  Supreme  Court. 
"§§  122-124. 
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Exclusiveness  of  the  first  plane  must  be  deemed  to  exist 
in  broad  features  of  the  matter;  as,  in  the  field  of  Limita- 
tion of  Liability. 

Exclusiveness  of  the  second  plane  is  illustrated  in  affirm- 
ative Congressional  vesting,  or  recognition,  of  State  power 
over  Pilotage,^^  and  in  specific  Congressional  consent  to  the 
building  by  States  of  bridges  over  Admiralty  streams,  or 
to  State  improvement  of  such  streams. 

Exclusiveness  of  the  third  plane  is  seen  in  the  power  of 
States,  in  the  absence  of  Congressional  action,  to  deal  with 
Pilotage,  and  to  make  Legislative  Extension,^^  (operative 
within  the  borders  of  such  States,  respectively)  of  the  Sub- 
stantive law  of  Maritime  Lien,  and,  indirectly,  of  Maritime 
Torts. 

§  530.  State  Power  of  Improvement  of  Navigable 
Streams. 

In  the  absence  of  Congressional  action,  and  subject  to 
future  Congressional  action,  a  State  (and,  we  may  assume, 
a  self-governing  Federal  State),  may  make,  or  may  au- 
thorize the  making  of,  improvement  of  a  navigable  stream 
within  the  State.'* 

§  531.  Power  of  a  State,  or  of  a  Self -Governing  Fed- 
eral State,  in  Respect  of  Filling  Non-Navigable  Water 
Areas. 

In  the  absence  of  action  by  Congress,  a  State,  (and,  we 
may  assume,  a  self-governing  Federal  State),  may  fill,  or 
may  authorize  the  filling  of,  non-navigable  portions  of  a 
body  of  water,  partly  navigable,'"'  riroviding,  of  course,  that 
there  be  no  lessening  of  navigability  of  the  navigable  por- 
tion.'" 

"Act  of  1789,  Act  of  1837  (Eev.  stats.,  §§  4235,  4236) ;  Steamship 
Co.  V.  Portwardens,  6  Wall.  31,  33 ;  L  18 :  749. 

^^See  Extension. 

"Huse  V.  Glover,  119  U.  S.  543;  S  7:  313;  L  30:  487;  Kaukauna  Co. 
V.  Green  Bay  Canal,  142  U.  S.  254;  S  12:173;  L  35:1004;  Lewis 
Blue  Point  Oyster  Co.  v.  Briggs,  229  TJ.  S.  82;  S  33:  679;  L  57: 1083. 

As  to  Property  interests,  in  such  case,  see  Water  Areas  (§§  485- 
489). 

"Hoboken  v.  Pennsylvania  E.  E.,  124  U.  S.  656;  S  8:  643;  L  31: 
S43. 

"As  to  Property  interests,  see  Water  Areas,  (§§  485-489). 
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§  532.  Power  of  a  State,  or  of  a  Self -Governing  Fed- 
eral State,  in  Respect  of  Structures  in  Admiralty  Waters. 

In  accordance  with  principles  above  considered,  and  sub- 
ject to  like  qualifications,  a  State,  (and,  we  may  assume,  a 
self-governing  Federal  State),  may  erect,  or  may  authorize 
the  erection  of,  wharves,  piers,  logging-booms,  ordinary 
highways,  railroads,  and  other  structures  in  a  non-naviga- 
ble portion  of  a  body  of  water  broadly  (and,  in  the  discre- 
tion of  Congress,  wholly),  of  Admiralty  character:  as,  in 
the  case  of  shallow  in-shore  portions,  capable  of  naviga- 
bility by  dredging,  but  not  presently  navigable." 

§  533.  Congressional  Concession  as  Capable  of  Revo- 
cation. 

In  granting  concessions  to  State  authority  in  the  general 
field  in  question.  Congress  acts  upon  its  view,  at  the  time, 
of  Federal  Public  Policy;  and,  pursuant  to  the  general 
doctrine  of  that  subject,^^  a  concession  may  be  qualified 
or  withdrawn,  by  Congress,  in  its  discretion,  even  after 
State  action  has  been  taken  under  the  concession :  as,  in 
the  matter  of  erection  of  a  bridge  over  navigable  waters.^' 

§  534.    Federal  Lav(r  as  Dominative. 

Where,  or  in  so  far  as,  as  of  a  given  period,  the  States 
severally  possess  power  of  action  in  the  Substantive  Ad- 
miralty or  Maritime  field,  the  Federal  law  is  dominative 
over  State  law;  as,  in  the  precedence  of  a  Maritime  lien 
over  a  State  lien  otherwise  effectual.^" 

§  535.    No  Limitative  Operation  of  State  Law. 

State  law  is  of  no  limitative  operation  upon  Admiralty 
and  Maritime  law.     Thus,  breach  of  a  State  Sunday  law 

"Eailroad  v.  Schurmeir,  7  Wall.  272;  L  19:74;  Weber  v.  Harbor 
Comm'rs,  18  Wall.  57;  L  21:798;  Illinois  Centr.  E.  E.  v.  Illinois, 
146  U.  S.  387;  S  13:  110;  L  36:  1018;  (and,  with  names  reversed, 
184  U.  S.  77;  S  22:300;  L  46:440);  North  Shore  Boom  Co.  v. 
Nicomen  Boom  Co.,  212  U.  S.  406 ;  S  29 :  325 ;  L  53 :  574  .  See  United 
States  V.  Bellingham  Bay  Boom  Co.,  176  U.  S.  221;  S  20:343;  L 
44 :  437 ;  (a  case  of  a  structure  impeding  navigation  and  not  erected 
under  and  in  compliance  with,  State  law). 

28See  Public  Policy. 

'''Bridge  Co.  v.  United  States,  105  Ul  S.  470;  L  26:1143. 

30Providence  &  N.  T.  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578;  S 
3:  379;  L  27: 1038;  Moran  v.  Sturges,  154  U.  S.  256;  S  14:1019;  L 
38:  981;  The  John  G.  Stevens,  170  U.  S.  113;  S  18:  544;  L  42:  969; 
see  Priority  (§§  621-626). 
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is  not  a  defence,  in  an  Admiralty  Court,  for  a  Maritime 
tort." 

By  the  law  of  a  certain  State,  the  relation  of  master  and 
servant  did  not  exist  between  a  certain  municipal  corpora- 
tion of  that  State  and  the  members  of  its  Fire  Department ; 
and,  on  that  ground,  the  corporation  was,  as  matter  of  law 
of  that  State,  not  legally  responsible  for  unlawful  acts 
of  those  officials,  even  when  done  in  the  course  of  perform- 
ance of  their  duties.  The  Maritime  law,  however,  is  to  the 
contrary,  and  a  libel  in  personam  against  the  corporation 
was  sustained.'^ 

So,  of  local  State  rule  of  construction  of  charter-parties.^^ 

§  536.  Private  Obstruction:— Non-Compliance  with 
Valid  State  Sanction. 

1.  Private  action  in  obstruction  of  navigable  waters,  is, 
of  course,  of  Federal  cognizance.'* 

2.  Where,  under  principles  considered  above,  a  State  ef- 
fectually gives  sanction  to  obstruction  otherwise  unlawful, 
non-compliance  with  the  particulars  of  the  State  sanction 
leaves  the  individual  in  the  position  of  a  wrong-doer. '° 

§  537.  Definition  of  Admiralty  Waters:— (a)  Prefa- 
tory Observation.'" 

In  State  area  proper,  the  definition  of  Admiralty  waters, 
as  such,  is  broadly  definitory  of  the  Federal  intra- State 
Sovereignty.  In  Federal  area  within'  the  United  States 
proper,  its  chief  operation  is  in  respect  of  right  of  trial  by 
jury.  In  other  Federal  area,  (Foreign  Possessions  of  the 
United  States),  its  operation  is  chiefiy,  or  wholly,  of  inter- 
national aspect.  The  Federal  conception  and  definition, 
however,  of  Admiralty  waters,  is  one  and  the  same  for  the 
Eealm  as  a  whole. 

"Philadelphia  etc.  E.  K.  v.  Philadelphia  etc.  Towboat  Co.,  23  How. 
209;   L  16:433. 

'^Workman  v.  New  York  City,  179  U.  S.  552;  S  21:212;  L  45: 
314. 

"Watts  V.  Camors,  115  U.  S.  353;   S  6:91;   L  29:406. 

'*Fnited  States  v.  Bellingham  Bay  Boom  Co.,  176  U.  S.  211;  S  20: 
343;  L  44:437. 

'"Case  cited. 

"See  also  §§  485-489. 
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§  538.  Definition  of  Admiralty  Waters:— (b)  Particu- 
lars of  Definition. 

At  the  outset,  the  Constitution,  in  its  Adoption  of  Ad- 
miralty and  Maritime  law,  was  deemed  to  have  adopted  the 
English  conception  and  definition  of  Admiralty  waters; 
and  to  have  limited  such  waters  to  the  ebb  and  flow  of  the 
tide." 

In  view,  however,  of  the  wide  difference  in  physical  con- 
ditions between  England  and  this  country,  a  different  view 
ultimately  prevailed;  and  navigability  was  established  as 
the  standard  of  definition.'' 

Navigability  must  be  of  some  material  degree  and  ex- 
tent.'' 

It  need  not  be  continuous  through  the  whole  year,  or  at 
all  states  of  the  water.*" 

There  is  no  generic  difference  between  natural  bodies  of 
water,  and  artificial  bodies,  as,  canals,*^  or  dry-docks.*=' 

§  539.  Land  Area  as  Incidental  to  Admiralty  Water 
Area. 

Land  area,  closely  connected  with  Admiralty  water  area, 
partakes  of  the  character  of  Admiralty  waters,  in  so  far  as 
is  requisite  to  Admiralty  Jurisdiction  over  water  area. 

(1)  EiPAEiAN  Land. — Congress  may  punish  larceny  on 
the  shore,  above  high-water  mark,  of  goods  which  had  be- 
longed to  a  shipwrecked  vessel.*' 

The  principle  does  not  extend  to  a  building  upon  riparian 
land,  burned  by  a  fire  originating,  by  negligence,  in  a  ves- 

"The  Thomas  Jefferson,  10  Wh.  428;  L  6:  350;  Steamboat  Orleans 
V.  Phoebus,  11  Pet.  175 ;  L  9 :  677 ;  Allen  v.  Newberry,  21  How.  244;  L 
16:110;  Maguire  v.  Card,  21  How.  248;  L  16:118;  The  Hine  v. 
Trevor,  4  Wall.  555;  L  18:  451;  see  the  Eagle,  8  Wall.  15,  17;  L  19: 
365. 

"The  Genesee  Chief,  12  How.  443;  L  13: 1058;  followed  in  many 
cases  since. 

'^Veazie  v.  Moor,  14  How.  568;  L  14:  545;  Leovy  v.  United  States, 
177  U.  S.  621;   S  20:  797;  L  44:  914. 

♦"Nelson  v.  Leland,  22  How.  48;  L  16: 269. 

*iEx  parte  Boyer,  109  U.  S.  629 ;   S  3 :  434;  L  27 :  1056. 

"The  Steamship  Jefferson,  215  IT.  S.  130;  S  30:  54;  L  54:  125;  see 
The  Eohert  W.  Parsons,  191  TJ.  S.  17;  S  24:  8;  L  48:  73. 

*'United  States  v.  Coombs,  12  Pet.  72;  L  9:1004. 
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or  to  damage,  by  projecting  spars  of  a  vessel,  to  a 
building,  or  to  goods,  upon  land.*" 

(2)  The  Bed  of  Admiralty  Waters. — Piles,  fixed  in 
the  bed  of  a  navigable  river,  and,  without  lawful  excuse,  not 
showing  above  the  surface  of  the  water,  or  a  private  pier, 
unlawfully  erected,  causing  injury,  in  either  case,  to  a  ves- 
sel, may  give  rise  to  a  maritime  tort.** 

Conversely,  a  beacon  having  its  base  lawfully  fixed  in  the 
bed  of  navigable  water,  may  give  rise  to  a  maritime  tort, 
as  against  a  vessel  negligently  colliding  with,  and  injur- 
ing, such  beacon;*^  or,  (as  a  secondary  result  of  the  colli- 
sion), injuring  another  vessel.** 

Wharfage  dues  are  of  Admiralty  cognizance;*'  and 
wharf  regulations.^" 

The  principle  in  question  does  not  extend  to  the  case  of 
damage  by  a  vessel  to  pipes  laid  on  the  bottom  of  a  naviga- 
ble body  of  water,^^  or  to  features  of  the  bed-soil  having  no 
relation  to  navigation:  (as,  oyster-beds)  ;"^  or  to  bridges. 
Thus,  damage  by  a  vessel  to  a  bridge  and  its  piers,  is  not  of 
Admiralty  cognizance.®' 

Nor  can  a  maritime  lien  attach  to  a  bridge."* 

§  540.    Maritime  Contract. 

In  respect  of  Maritime  Contract,  there  is  occasion  only 
for  reference  to  certain  definitory  decisions."' 

"The  Plymouth,  3  Wall.  20;  L  18: 125;  Ex  parte  Phenix  Ins.  Co., 
118  TJ.  S.  610;   S  7:  25;  L  30:  274. 

*5 Johnson  v.  Chicago  etc.  Elevator  Co.,  119  U.  S.  388;  8  7:  254;  L 
30:447. 

*8Philadelphia  etc.  E.  E.  v.  Philadelphia  etc.  Towboat  Co.,  23  How. 
209;  L  16:433;  Atlee  v.  Packet  Co.,  21  Wall.  389;  L  22:  619. 

"The  Blackheath,  195  U.  S.  361;   S  25:46;  L  49:236. 

*8The  Eaithmoor,  241  TJ.  S.  166;   S  36:514;  L  60:  937. 

"Ex  parte  Easton,  95  U.  S.  68;   L  24:  373. 

=»The  James  Gray  v.  The  John  Frazer,  21  How.  184;  L  16 :  106. 

''^Phoenix  Construction  Co.  v.  Steamer  Poughkeepsie,  212  U.  S. 
568;   S  29:687;  L  53:651. 

"Smith  V.  Maryland,  18  How.  71;  L  15:269;  McCready  v. 
Virginia,  94  U.  S.  391;  L  24:  248. 

"Cleveland  Terminal  E.  E.  v.  Cleveland  S.  S.  Co.,  208  TJ.  S.  316; 
S  28:  414;  L  52:  608;  Martin  v.  West,  222  U.  S.  191,  197;  S  32:  42; 
L  56: 159;  So,  The  Troy,  208  U.  S.  321;  S  28:  416;  L  62:  512. 

"The  Eock  Island  Bridge,  6  Wall.  213;  L  18:  753. 

"'The  field  of  Maritime  Contract  does  not  extend  to  mortgage  on  a 
vessel  from  the  standpoint  of  foreclosure  procedure  (Bog&rt  v.  The 
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§  541.    Maritime  Tort. 

One  of  the  features  of  definition  of  Admiralty  and  Mari- 
time law,  as  Federally  adopted,  is  the  definition  of  Mari- 
time tort. 

Maritime  tort  is  capable  of  being  committed  only  upon 
or  in  some  relation  to  a  vessel  on  Admiralty  waters;  or 
otherwise  in  direct  relation  with  some  feature  or  incident 
of  Maritime  life. 

In  and  of  itself,  however,  and  apart  from  such  concomi- 
tants. Maritime  tort  does  not  generically  differ  from  tort  in 
general.  Thus,  a  forcible  and  unlawful  seizure  of  money 
upon  a  vessel,  at  sea,'^"  is  a  Maritime  tort  only  by  reason  of 
the  locus  of  the  act. 

Where,  for  example,  negligence  is  the  foundation  of  the 
tort,  the  negligence  need  not  be  intrinsically  of  Maritime 
character." 

So,  the  Common  Law  principle  is  operative:  that  it  is 
only  those  who  are,  in  legal  contemplation,  in  a  position  to 
act,  who  are  capable  of  committing  a  tort.'* 

John  Jay,  17  How.  399 ;  L  15 :  95)  ;  to  contractual  relations  between 
the  owners  and  the  agent  of  a  vessel  (Minturn  v.  Maynard,  17  How. 
477;  L  15:235;  The  Eclipse,  135  U.  S.  599;  S  10:873;  L  34:269); 
to  contract  between  connecting-water  carriers,  as,  to  shipment  of 
freight,  for  a  continuous  line  of  transit  (Vandewater  v.  Mills,  19 
How.  82 ;  L  15 :  554) ;  to  mere  commercial  ventures  of  incidental 
maritime  aspect  (Grant  v.  Poillon,  20  How.  162;  L  15:871);  to 
contract  for  the  building  of  vessels  (People's  Ferry  Co.  v.  Beers,  20 
How.  393;  L  15:961;  Eoach  v.  Chapman,  22  How.  129;  L  16:294; 
The  Valencia,  165  U.  S.  264;  S  17:  323;  L  41:  710)  ;  to  contract  of 
partnership  for  use  of  a  vessel  (Ward  v.  Thompson,  22  How.  330;  L 
16 :  249)  ;  to  relations  as  among  individual  pilots  in  a  voluntary  asso- 
ciation (Guy  V.  Donald,  203  U.  S.  399;  S  27:  63;  L  51:245). 

=«As  in  Manro  v.  Almeida,  10  Wh.  473;  L  6 :  369. 

s^Leatliers  v.  Blessing,  105  U.  S.  626;  L  26: 1192;  (a  case  of  negli- 
gence in  allowing  an  object — ^part  of  the  freight — to  fall  upon  a  per- 
son crossing  the  gang-plank).  So  of  injury  to  a  stevedore  by  defec- 
tive loading  apparatus.  The  Max  Morris,  137  TJ.  S.  1;  S  11:29;  L 
34:  586.  So  Atlantic  Transport  Line  v.  Imbrovek,  234  TJ.  S.  52;  S 
34 :  733 ;  L  58 :  1208.  So  of  injury  to  a  vessel  from  a  concealed  de- 
fect in  a  berth  assigned  to  her  at  a  private  wharf.  Smith  v.  Burnett, 
173  IJ.  S.  430;  S  19:442;  L  43:756.  So  of  injury  to  a  vessel  by 
piles  not  showing  above  the  surface  of  the  water.  Philadelphia  etc. 
E.  R.  V.  Philadelphia  etc.  Towboat  Co.,  23  How.  209 ;   L  16 :  433. 

5«The  Clarita  and  The  Clara,  23  Wall.  1 ;  L  23 :  146 ;  (a  vessel  on 
fire,  and  in  control  of  a  salving  tow-boat,  not  employed  by  the  owner 
of  the  vessel,  held  not  liable  for  negligence  of  the  tow-boat). 


Admiralty  and  Maritime  Law.  457 

Such  general  aspect  of  Maritime  tort  is  illustrated  by 
the  receptivity,  into  the  field,  of  statutory  choses  in  action : 
as,  for  wrong  resulting  in  immediate  death." 

In  Maritime  tort  as  such,  the  Common  Law  doctrine  of 
contributory  negligence,  as  negatory  of  a  cause  of  action, 
does  not  prevail,""  but  negligence  of  one  party  or  of  both 
operates  as  a  mere  factor.  In  case  of  negligence  of  two 
parties,  and  injury  thereby  of  an  innocent  party,  there  is 
distribution  of  fault,  as  between  the  negligent  parties." 

§  542.    Vessel. 

The  definition  of  Admiralty  and  Maritime  law  involves 
definition  of  a  vessel.  Illustrative  examples  of  particular 
definition  in  this  field  are  cited  in  the  margin."^ 

§  543.    Public  Vessels. 

Public  vessels,  whether  of  the  United  States,"^  or  of  a 
State  or  its  instrumentalities,"*  are  not,  by  reason  of  their 
public  character,  exempt  from  the  operation  of  the  Sub- 
stantive Admiralty  and  Maritime  law."° 

§  544.  Vessels  and  Their  Accompaniments  as  Mere 
Chattels. 

A  vessel,  its  furniture  and  accompaniments,  held  and 
used  in  Admiralty  waters,  are  not  by  the  Federal  Organic 
law,  or  by  present  actual  non-Organic  Federal  law,  broadly 
denatured  as  chattels,  but,  in  so  far  as  is  not  material  to 
the  occasions  of  such  Federal  law,  are  within  the  general 
principles  of  law  dealing  with  chattels :  as,  in  respect  of 
situs,  as  between  or  as  among  the  States  or  the  Federal 

=»§§  554-556;  Y68,  769. 

'"The  Max  Morris,  cited  above. 

"Erie  E.  E.  v.  Erie  Transp'n  Co.,  204  TJ.  S.  220;  S  2Y:  246;  L  51: 
450;  The  Ira  M.  Hedges,  218  U.  S.  264;   S  31: 17;  L  54: 1039. 

*^The  designation  "vessel"  (and  its  equivalents)  may,  to  this  intent, 
include  a  canal-boat  (Ex  parte  Easton,  95  U.  S.  68 ;  L  24 :  373) ;  but 
not  a  floating  and  moveable  dry-dock  kept  permanently  at  one  place, 
Cope  V.  Vallette  Co.,  119  U.  S.  625;  S  7 :  336;  L  30:  501  (salvage). 

«»The  Siren,  7  Wall.  152;    L  19:129. 

"Workman  v.  New  York  City,  179  U.  S.  552 ;  S  21 :  212 ;  L  45 :  314. 

"See  §§  610  et  seq. 
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States,  for  taxation  or  for  transfer ;°°  of  execution  or  at- 
tachment;" or  of  enforcement  of  a  State-created  lien.°« 

§  545.    Limitation  of  Liability. 

In  respect  of  limitation  to  the  vessel  and  its  incidents, 
of  personal  liability,  under  certain  conditions,  there  was  a 
difference  in  doctrine  among  the  Maritime  Powers  of 
Europe,  at  the  time  of  the  taking  effect  of  the  Constitution 
of  the  United  States.  Among  the  Continental  nations  of 
Europe,  limitation  of  liability  (with  more  or  less  variation 
in  particulars)  prevailed;  and  such  was  the  early  his- 
torical view.''  In  England  a  contrary  doctrine  prevailed." 
The  Constitution  adopted  the  English  doctrine."  The 
Constitution  being,  however,  in  this  respect,  of  mere  Legis- 
lative (not  Organic)  character.  Congress  has  established 
in  the  Federal  law  the  Continental  European  doctrine,  in 
its  general  aspects." 

§  546.    Admiralty  Procedure  as  Exclusively  Federal. 

Admiralty  Procedure  is  of  exclusive  Federal  cogni- 
zance,'^ even  for  enforcement  of  permissible  State  Exten- 
sions of  Substantive  Admiralty  and  Maritime  law.'* 

°®See  Situs  of  Corporeal  Chattels. 

"Taylor  v.  Carryl,  20  How.  583;  L  15:1028;  Leon  v.  Galceran,  11 
Wall.  185;  L  20:Y4;  Pennywit  v.  Eaton,  15  "Wall.  382;  L  21:114; 
Johnson  v.  Chicago,  etc.  Elevator  Co.,  119  U.  S.  388;  S  7:254;  L 
30:  447;  Lawton  v.  Steele,  152  U.  S.  133;  S  14:  499;  L  38:  385;  The 
Winnebago,  205  U.  S.  354;  S  27:509;  L  51:836;  Martin  v.  West, 
222  U.  S.  191;  S  32:  42;  L  56: 159;  Eounds  v.  Cloverport  Foundry, 
2371J.  S.  303;   8  35:596;  L  59:  966. 

"United  States  v.  Ansonia  Brass  Co.,  218  U.  S.  452;  S  31:49;  L 
54:1107. 

«»Providence  &  N.  T.  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  593; 
S  3:  379;  L  27: 1038;  In  re  Gamett,  141  IJ.  S.  1,  13;  S  11:  840;  L 
35:631. 

"Ubi  supra.    ''^ITbi  supra. 

"Butler  V.  Boston  S.  S.  Co.,  130  TJ.  S.  527;  S  9:  612;  L  32: 1017. 

The  particulars  of  this  field  are  not  within  the  field  of  the  present 
treatise.    See  Preface. 

"The  Moses  Taylor,  4  Wall.  411;  L  18:  397;  The  Hine  v.  Trevor, 
4  Wall.  555;  L  18:  451;  The  Belfast,  7  Wall.  624;  L  19:  266;  Moran 
V.  Sturges,  154  TJ.  S.  256,  276  et  seq.;  S  14:1019;  L  38:981;  The 
Glide,  167  H.  S.  606;  S  17:  930;  L  42:  296;  The  Eoanoke,  189  U.  S. 
185;    S  23:491;   L  47:770. 

'*Case8  cited. 
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Such  State  Extensions  are  regularly  enforceable  in  a 
Federal  Court  of  Admiralty :  as,  in  the  case  of  new  Mari- 
time torts,  created  (as  matter  of  Substantive  law)  by  a 
State ;"  or  of  new  Maritime  liens,  so  created." 

Such  State  Extensions  of  (Substantive)  Admiralty  and 
Maritime  law,  where,  or  in  so  far  as  they  are  inherently 
capable  of  enforcement  by  Common  Law  Procedure,  are  so 
Federally  enforceable." 

§  547.  Potential  Congressional  Adoption  of  Local 
Procedure  Law. 

It  is  competent  to  Congress  to  adopt,  for  Admiralty  Pro- 
cedure, certain  particulars  of  Procedure  law  of  a  State: 
as,  for  example,  rate  of  interest  pending  suit." 

"Cases  above  cited;  The  Albert  Dumois,  177  U.  S.  240;  S  20:  595; 
L  44:  751;   The  Hamilton,  207  U.  S.  398;   S  28: 133;   L  52:  264. 

'sPeyroux  v.  Howard,  7  Pet.  324;  L  8:  700;  The  St.  Lawrence,  1 
Black,  522;  L  17: 180;  The  J.  E.  Eumbell,  148  H.  S.  1;  S  13:498; 
L  37:345. 

"§  527. 

"The  Conemaugh,  189  U.  S.  363;   S  23:  504;  L  47:854. 


CHAPTER  XC. 

Military  Law. — Martial  Law. 

§  548.   Military  Law:— General  View." 

What  is  known  as  Military  law  (as  distinguished  from 
Martial  Law)  is  a  body  of  principles  and  rules  (Written 
or  Unwritten,  in  whole  or  in  part)  of  government  of  the 
individuals  composing  a  military  or  naval  force,  and  of 
persons  closely  associated  in  status  with  such  a  force.'' 

The  Federal  law  adopts,  in  this  field,  as  matter  of  Fed- 
eral Organic  law,  the  English  Common  Law  conception 
and  definition  of  the  field.  The  primary  and  most  funda- 
mental aspect  and  operation  of  such  Federal  adoption  are 
seen  in  the  negative  and  limitative  definition,  by  Military 
law,  of  the  scope  of  Organic  right  to  the  grand  jury  and  to 
trial  jury,  in  Criminal  cases.' 

The  Common  Law  conception  and  definition,  thus  Fed- 
erally adopted,  were  of  a  general  nature,  dealing  rather 
with  principle  and  reasoning  than  with  particulars;  and 
particularization  of  definition  is  left  by  the  Federal  Or- 
ganic law  largely  (a)  to  Congress,  and  (b)  to  the  Execu- 
tive, in  its  Military  field  of  power.* 

'^As  to  the  historical  origin  (in  1776)  of  the  actual  Federal  Military 
law,  see  McClaughry  v.  Deming,  186  U.  S.  49,  55;  S  22:  786;  L  46: 
1049. 

2As,  a  paymaster's  clerk.  Ex  parte  Eeed,  100  TJ.  S.  13;  L  25:  538; 
Johnson  v.  Sayre,  158  TJ.  S.  109;   S  15:  773;   L  39:  974. 

^Fifth  Amendment : — No  person  shall  be  held  to  answer  for  a  cap- 
ital or  otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia,  when  in  actual  service  in  time  of  war  or  pub- 
lic danger ;  *  *  * 

(The  qualification  "when  in  actual  service"  *  *  *  obviously  relates 
only  to  the  militia). 

The  provision  of  the  Judiciary  Article,  "The  trial  of  all  crimes,  ex- 
cept in  cases  of  impeachment,  shall  be  by  jury"  is  to  be  read  as  not 
including  crimes  within  the  field  of  Military  Law.  (Cases  cited  below 
in  this  Chapter). 

*Smith  V.  Whitney,  116  U.  S.  167,  182  et  seq.;  S  6:  570;  L  29:  601. 
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§  549.    Specific  Organic  Features. 
The  specific  Organic  features  of  the  field,  in  the  :^ederal 
law,  may  be  summarized  as  follows : — 

(1)  The  Civil  Courts  have  jurisdiction  to  inquire  into, 
and  to  pass  upon,  questions  of  jurisdiction  of  Military 
Courts.' 

(2)  Where  a  Military  Court  has  jurisdiction,  the  Civil 
Courts  have  no  Revisory  power.' 

(3)  Where  there  is  color  of  jurisdiction  in  a  Military 
tribunal,  its  judgment  cannot  be  challenged  collaterally  in 
a  Civil  Court.^ 

(4)  The  potential  field  of  Military  law  may  be  allotted, 
in  so  far  as  is  practicable,  to  Civil  Courts.* 

(5)  The  Common  Law  institutions  of  grand  jury  and 
trial  jury  for  Criminal  prosecutions,  do  not  extend  to  the 
field  of  Military  law.' 

(6)  The  Military  Jurisdiction  potentially  extends  to 
civilians  employed  in  connection  with  the  Army  or  Navy.^" 

(7)  It  extends  to  State  Militia,  within  the  field  covered 
by  the  Militia  clause  of  the  Constitution." 

'Smith  V.  Whitney,  116  U.  S.  16Y;  S  6:670;  L  29:601;  In  re 
Grimley,  137  U.  S.  147;  S  11:  54;  L  34:  636;  McClaughry  v.  Deming, 
186  U.  S.  49;  S  22:  786;  L  46: 1049;  Grafton  v.  United  States,  206 
U.  S.  333 ;  S  27 :  749 ;  L  51 :  1084. 

«Ex  parte  Vallandigham,  1  Wall.  243;  L  17:  589,  (a  case  of  Martial 
law,  but  applicable,  a  fortiori,  to  Military  law) ;  Ex  parte  Eeed,  100 
U.  S.  13;  L  25:538;  Ex  parte  Mason,  105  IT.  S.  696;  L  26:1213; 
Wales  V.  Whitney,  114  TJ.  S.  564;  S  5:1050;  L  29:277;  Johnson  v. 
Sayre,  158  U.  S.  109;  S  15:  773;  L  39:  914;  In  re  Vidal,  179  U.  S. 
126;  S21:48;  L  45:118. 

^Keyes  v.  United  States,  109  U.  S.  336;  S  3:  202;  L  27:  954;  Mul- 
lan  V.  United  States,  140  U.  S.  240;  S  11:788;  L  35:489;  United 
States  V.  Fletcher,  148  U.  S.  84;  S  13:  552;  L  37:  378;  In  re  Chap- 
man, 166  U.  S.  661;  S  17:  677;  L  41: 1154;  Carter  v.  McClaughry, 
183  U.  S.  365;  S  22: 181;  L  46:  236. 

(Eunkle  v.  United  States,  122  U.  S.  543;  S  7:1141;  L  30:1167, 
in  so  far  as  it  is  to  the  contrary,  is  to  be  viewed  as  overruled  by  the 
later  cases  cited.    See  In  re  Chapman,  at  p.  670). 

'Franklin  v.  United  States,  216  U.  S.  559;  S  30:  430;  L  54:  615. 

°Dynes  v.  Hoover,  20  How.  65;  L  15:  838. 

"Ex  parte  Eeed;  Johnson  v.  Sayre,  both  cited  above. 

"Martin  v.  Mott,  12  Wh.  19;  L  6:537;  McClaughry  v.  Deming, 
cited  above,  pp.  54  et  seq.  See  the  exception  text  of  the  Fifth  Amend- 
ment, cited  above. 
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§  550,    Martial  Law, 

Underlying  various  specific  doctrines  of  private  right,  in 
the  Common  Law,  was  the  principle  of  establishment  of  an 
approximation  to  a  military  dictatorship,  under  conditions 
of  grave  public  emergency.  This  principle  is  particular- 
ized, at  the  Common  Law,  in  one  of  its  aspects,  by  right  of 
suspension  of  the  writ  of  habeas  corpus;  and  suspension 
of  that  writ  is,  at  the  Common  Law,  representative  of  the 
general  principle  of  Martial  law.  The  Constitution  adopts, 
by  necessary  implication,  the  latter  specific  principle,^^  and 
thereby  adopts  the  general  Common  Law  principles  of 
Martial  Law." 

"Art.  I.,  §  9  :— 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  public 
safety  may  require  it. 
^'As  to  Martial  Law  in  general,  and  in  particular,  apart  from  War 
or  Belligerency,  see  Ex  parte  Dorr,  3  How.  103 ;  L  11 :  514. 


CHAPTEE  XCI. 

The  Law  op  Nations. — Bankeuptoy. — Eoclesiastioal 

Law. 

§  551.    The  Law  of  Nations. 

1.  External  Eelations. — By  a  number  of  specific  texts/ 
the  Constitution,  in  terms,  or  by  clear  inference,  adopts,  as 
Federal  law,  for  external  (or  Foreign)  relations,  the  prin- 
ciples of  the  general  Law  of  Nations  as  understood  and 
accepted  in  England  at  the  time  of  the  taking  effect  of  the 
Constitution." 

The  scope  and  breadth  of  the  adoption  is  illustrated  in 
recognition  of  the  principles  of  extra-territorial  character 
of  the  official  residences  of  Ambassadors  and  the  like,  and 
of  their  households.' 

2.  Internal  Eelations. — The  establishment,  by  the  Dec- 
laration of  Independence,  of  Federal  Sovereignty  and  of 
State  Sovereignty;  the  establishment,  by  March  1,  1781, 
of  Federal  area  and  of  Federal  Plenary  Sovereignty  there- 
in,* and  the  establishment,  at  an  early  pre-Constitution 
period,  of  the  Federal  Paramount  Sovereignty  over  and  in 
respect  of  Indian  Tribes,  with  recognition  of  such  Tribes  as, 
to  certain  intents,  independent  nations,^  involved,  prior  to 
the  Constitution,  Federal  Adoption,  for  internal  relations, 
of  certain  broad  features  of  the  general  Law  of  Nations.' 

This  pre-Constitution  Adoption  was  left  undisturbed  by 
the  Constitution ;"  but  was,  on  the  one  hand,  regulated  by 

^Treaty  power ;  recognition  by  the  President  of  Ambassadors,  etc. ; 
offences  against  the  Law  of  Nations ;  Judicial  Jurisdiction  in  respect 
of  Ambassadors,  etc. 

"§§  507,  508. 

'It  is  unnecessary  to  cite  authorities  to  this  general  proposition. 
Particulars  of  the  field  are  not  within  the  scope  of  the  present  treatise. 
(See  Preface). 

*See  Book  I,  Part  I;  Book  II,  Part  11. 

"Book  I,  Part  I;  Book  H,  Part  I. 

'Book  I,  Part  I;  Book  11,  Parts  I  and  II. 

'Fbi  supra;    §  27. 
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the  Constitution,*  and  was,  on  the  other  hand,  affirmatively 
provided  for,  in  some  particulars,^  at  least  (in  respect  of 
certain  of  such  particulars)  in  a  Declaratory  manner." 

The  Adoption — for  internal  relations — has  been,  in  some 
degree,  particularized  by  Congress,"  both  as  among  the 
States,  and  as  between  the  United  States  and  the  States 
severally ;"  and  the  principles  have  been  extended  by  Con- 
gress to  relations  among  different  Organized  Federal  areas 
(Federal  States);"  and  the  Adoption  has  been  highly 
particularized  and  formulated  by  Federal  Judicial  deci- 
sion ;"  with  the  result  of  broad  operation,  in  the  Domestic 
field,  of  principles  of  the  Law  of  Nations. 

§  552.    Bankruptcy." 

Particulars  of  Bankruptcy  law  are  not  within  our  chosen 
field  of  study ;"  and  we  confine  ourselves,  at  this  point,  to 
the  matter  of  Federal  Adoption  of  the  English  Bankruptcy 
conception. 

( 1 )  At  the  time  of  the  taking  effect  of  the  Constitution 
of  the  United  States,  the  general  principles  of  Equity  Juris- 
prudence, (in  Substance  and  in  Procedure),  specifically 
dealing  with,  or  applicable  to,  the  estates  of  insolvents,  had 
been  taken  over  by  Parliament,  and  elaborated  into  a  statu- 
tory code,  with  addition  of  the  feature  of  Discharge.    It 

*E.  g.,  inhibition  of  State-Foreign  and  inter-State  Treaty  (or  "com- 
pact"; "alliance"),  unless  with  the  consent  of  Congress.  Const, 
Art.  I,  §  10. 

'Confirmation  of  existing  Indian  Treaties  (Const.,  Art.  VI;  §§  322 
of  this  treatise) ;  Commerce  with  Indian  Tribes ;  inter-State  full 
Faith  and  Credit  (§  644)  ;  State  Cession  to  the  United  States,  (§§  69- 
80;   143-149). 

^"See  under  heads  above  referred  to,  respectively. 

"E.  g.,  Faith  and  Credit  legislation  (§§  644-650;   §§  651,  652); 
Privileges  and  Immunities  (§§  293,  294) ;   Domestic  Extradition  (§§ 
295-299). 

"Ubi  supra;   §§  213-219. 

^^Ubi  supra.  Also,  Book  III,  generally,  (see,  in  particular,  the  open- 
ing Chapter,  §§  213-219). 

^*Ubi  supra. 

"Const.,  Art.  I,  §  8  :— 

The  Congress  shall  have  power  *  *  * 

To  establish  *  *  *  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States. 

^"See  Preface. 
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was  this  code  to  which  the  Constitutional  text,  cited  above, 
referred. 

(2)  It  was  the  general  English  conception  of  Bank- 
ruptcy, and  not  particulars  of  English  Bankruptcy  stat- 
utes, that  the  Constitution  intended;  and  Congress  was 
not  limited  by  such  particulars.  Or, — ^to  put  the  matter 
in  another  form, — the  Congressional  recognition  of  the 
English  statutory  code,  carried  with  it  the  principle  of  po- 
tential Extension  thereof  by  Congress.^^ 

(3)  In  respect  of  Discharge,^*  and  of  extra-State  opera- 
tion,^°  the  Federal  Bankruptcy  power  is,  of  course,  within 
the  first  class  (so  characterized  at  an  earlier  point ),^''  of 
Federal  Exclusiveness ;  that  is  to  say,  the  power  is,  in  so 
far,  incapable  of  delegation  to  the  States  severally.  In 
other  respects,  however,  in  general,  the  power  is  within  the 
third  class  of  Federal  Exclusiveness;  that  is  to  say,  the 
States  severally,  (within  the  general  scope  of  State  Sov- 
ereignty ) ,  may  act  in,  or  to  the  extent  of,  absence  of  Con- 
gressional action.^^ 

§  553.    Ecclesiastical  Law. 

By  the  term  "Ecclesiastical  law,"  is  here  intended  the 
fields  which  may  be  characterized  in  general  terms  as  those 
of  Probate  and  Administration;  of  Divorce  (and  other 
kindred)  law;  of  Guardianship;  and  of  other  like  domes- 
tic relations. 

(1)  Feom  the  Standpoint  of  Specific  Constitutional 
Text. — The  Constitution  makes  no  reference,  in  terms,  to 
the  field  in  question ;  and,  from  the  standpoint  of  specific 
Constitutional  text,  the  Constitution,  by  its  adoption,  in 
terms,  (or  by  necessary  implication  from  express  terms), 
of  the  other  fields  considered  in  the  present  Book  of  our 
treatise,  excludes  the  field  now  in  question.  From  this 
point  of  view,  the  Constitution  adopts  simply  the  English 
conception  and  definition  of  the  field,  by  way  of  limitative 
definition  of  Federal  power." 

"See  Extension,  §§  554-556. 

"Farmers'  and  Mechanics'  Bank  v.  Smith,  6  Wh.  131;  L  5:224; 
§§228-505. 

"§  228.    2o§|  122-124,    ^^i  228. 

"As  to  Federal  Judicial  relations  within  the  field,  see  §§  7Y2-776; 
§777. 

As  to  areal  limitations  of  State  power,  see  §§  220-231. 
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(2)  The  Question  of  Othee  Possible  Standpoints. — 
In  certain  important  portions,  if  not  in  the  whole,  of  the 
field  now  in  question,  areal  limitation  of  State  Sover- 
eignty^' makes  impossible  a  systematic  dealing  with  the 
subject  by  the  States  severally ;  and  the  question  may  per- 
haps, be  an  open  one,  whether,  to  the  extent  of  State  inca- 
pacity, (and  in  view  of  such  incapacity).  Congressional 
power  may  not  exist.^* 

23||  220-331. 

^*Under  the  principle  considered  §§  161-163. 


CHAPTEE  XCII. 

The  Federal  Doctrine  of  Potential  Extension,  Fed- 
eral, OR  State,  of  a  Constitutionally  Adopted  Com- 
mon Law  Field. 

§  554. 

At  the  Common  Law,  as  of  the  period,  1787-9,  the  Com- 
mon Law  conception  and  definition  of  the  great  Common 
Law  fields,^  was  elastic,  in  this  sense:  that  those  fields, 
respectively,  were  generically  capable  of  opening  to  let  in 
new  law,  of  essentially  kindred  character,  newly  arising  by 
legislation.  This  feature  (with  the  other  features)  of  the 
Common  Law  conception,  was  adopted  by  the  Constitu- 
tion. It  has  been  Judicially  referred  to  as  "Extension"; 
and  it  has  been  characterized  as  the  doctrine  of  potential 
Extension  (of  one  or  of  another  of  the  great  fields).  The 
doctrine  is  one  of  high  importance  and  of  broad  operation 
in  the  field  of  Federal  Constitutional  law.^ 

§  555.    Congressional  Extension,— State  Extension. 

1.  Congressional  Extension  may  be  made  either  (a)  to 
purely  Federal  intents;  or  (b)  to  State  intents  in  so  far 
as  State  intents  are,  in  general,  within  Congressional 
power.^ 

2.  State  Extension,  purely  from  the  State  standpoint,  is, 
of  course,  matter  of  State  discretion :  as  appears,  a  fortiori, 
from  the  elementary  proposition  that  State  division,  or 
absence  of  State  division,  of  State  law  into  the  great  Com- 
mon Law  fields  is, — in  so  far  as  State  interests  alone  are 
concerned — matter  of  State  discretion.  In  so  far,  how- 
ever, as  the  Federal  Constitutional  Adoption  of  the  Com- 
mon Law  division  of  law  into  the  great  Common  Law  fields, 
is  operative  upon  the  States,*  potentiality  and  particulars 

^Common  Law  proper  (Civil  and  Criminal) ;  Equity,  etc. 

^See  succeeding  sections. 

^Cases  cited  in  succeeding  sections. 

*A9,  for  example,  in  respect  of  finality  by  the  Seventh.  Amendment 
of  "common  law"  State  verdicts.  See,  also,  a  preceding  Chapter  of 
the  present  Part :   Common  Law. 
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of  State  Extension  are,  to  one  or  to  another  intent,  subject 
to  Federal  law.° 

§  556.    Substantive  Law,  and  Judicial  Procedure. 

The  doctrine  of  Extension  is  potentially  operative  (a) 
upon  Substantive  law,  apart  from  Judicial  Procedure ;  or 
(b)  upon  Judicial  Procedure,  apart  from  Substantive  law; 
or  (c)  upon  Substantive  law  and  Judicial  Procedure,  col- 
lectively.    Illustration  may  be  presented  as  follows : — 

(a)  Extension  of  Substantive  law,  apart  from  Judicial 
Procedure,  is  presented  in  State  statutes  extending  the  law 
of  Tort  to  the  case  of  instantaneous  death.  A  State  statute 
of  this  character  (1)  operates  to  extend  the  State  law  of 
Tort,  for  purposes  of  State  enforcement  or  Federal  Com- 
mon Law  enforcement,  to  such  torts  committed  within  the 
areal  limits  of  the  State,  even  if  committed  upon  intra- 
state Admiralty  waters;"  and  (2)  (where  such  a  tort  is 
committed  upon  such  waters)  operates,  at  the  option  of  a 
plaintiff,  to  create  a  Maritime  tort,  with  remedy  in  (and 
exclusively  in)  the  Federal  Admiralty  Judicial  Jurisdic- 
tion.'^ 

(b)  Extension  operative  upon  Procedure  only,  is  seen 
in  the  Congressional  legislation  providing  for  substituted 
service  upon  absent  defendants,  in  Federal  Equity  suits  to 
establish  title  existing  or  claimed  under  State  law.' 

( c )  Extension  operative  both  upon  Substantive  law  and 
upon  Procedure,  is  presented  in  certain  State  statutes 
which  ( 1 )  extend  the  Common  Law  of  nuisance  to  include 
premises  used  for  the  illegal  sale  of  alcoholic  liquors,  and 
(2)  extend  to  such  premises  the  Equitable  Procedure  of  In- 
junction against  nuisances,  with  imprisonment  for  Con- 
tempt for  violation  of  Injunction." 

§  557.  Different  Forms  and  Modes  of  Federal  Exten- 
sion. 

Federal  Extension  is,  in  practice,  made  (a)  by  Congress 
for  the  whole  Realm,  or  for  the  United  States  proper,  as  a 

'See  succeeding  sections. 
BSherlock  v.  Ailing,  93  U.  S.  99;   L  23:819. 

^Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  1.    S  25: 158;  L  49:  363. 
"§  741. 

»As  in  Eilenbecker  v.  Plymouth  County,  134  U.  S.  31;  S  10:424; 
L  33 :  801. 
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whole;"  (b)  by  Congress,  but  for  Federal  area  (or  for 
certain  Federal  areas )  only ;"  ( c )  by  a  self-governing  Fed- 
eral State." 

i°As,  in  Extension  of  Admiralty  forfeiture  law  to  the  Slave  trade 
(The  Slavers,  2  Wall.  350;  L  17:  909) ;  in  Extension  of  the  Common 
Law  of  seizure  and  confiscation,  to  property  used  in  aid  of  Insurrec- 
tion (Union  Ins.  Co.  v.  United  States,  6  Wall.  Y59 ;  L  18 :  879 ;  Arm- 
strong's Foundry,  6  Wall.  766;  L  18 :  882)  ;  and  Extension  of  Equity 
to  cancellation  of  naturalization  (Luria  v.  United  States,  231  U.  S. 
9;  S34:10;  L  58: 101);  or  Letters  Patent. 

"Lynch  v.  Murphy,  161  U.  S.  247;  S  16:  523;  L  40:  688;  (case  of 
a  title-clearing  Extension  of  Equity,  operative  in  the  District  oi 
Columbia). 

"Parish  v.  Ellis,  16  Pet.  451;  L  10: 1028;  (statutory  provision  of 
a  Territory :  a  procedure  not  known  to  the  Common  Law,  for  assign- 
ment of  dower  and  of  widow's  right  to  chattels)  ;  Davis  v.  Alvord,  94 
U.  S.  545;  L  24:283;  Idaho  &  Oregon  Land  Co.  v.  Bradbury,  132 
U.  S.  509;  S  10:177;  L  33:433;  (statutory  mechanics'  lien,  with 
personal  judgment  as  incident :  viewed  as  Extension  of  Equity) ; 
Ely  V.  New  Mexico  etc.  Ey.,  129  U.  S.  291;  S  9:293;  L  32:688 
(title-clearing).  For  particulars,  and  for  examples  of  Extension  of, 
or  as  operative  in.  Federal  Judicial  Procedure,  see  particular  Pro- 
cedure heads. 
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CEETAIN  PEINCIPLES  OP  GENERAL  CHARACTER 
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CHAPTER  XCIII. 

Scope  op  the  Part. — Certain  Principles  of  General 

Character/ 

§  558.    Prefatory:— Quasi- Judicial  Procedure. 

As  has  been  elsewhere  observed,^  Judicial  power  and 
duty  are  not  rigidly  limited  to  Courts  and  to  Judges,  prop- 
erly so-called,  but  are,  to  a  certain  extent,  vested  in  officials 
primarily  of  Executive  character.  Such  Procedure,  being 
generically  Judicial,  is  within  the  scope  of  the  present 
Part' 

§  559.  Adoption  of  Common  Law  Conceptions  and 
Principles. 

The  Due  Process  text  of  the  Fifth  Amendment  (opera- 
tive as  against  Federal  action) ,  and  that  of  the  Fourteenth 
Amendment  (operative  as  against  State  action),  respec- 
tively, assume  and  adopt,  in  respect  of  Judicial  Procedure 
(as  in  other  fields)  the  Common  Law  conception  of  Due 
Process  of  Law.* 

^As  to  differentiation  between  (a)  Due  Process  as  matter  of  Sub- 
stantiye  law,  and  (b)  Due  Process  as  matter  of  Procedure;  and  as  to 
Due  Process  of  Law  in  Legislative  or  in  Executive  Procedure,  see 
§  425. 

2§§307;  362-364;  385. 

'Such  Procedure  is  very  commonly  characterized  as  quasi-Judicial : 
the  qualification  "quasi"  referring,  however,  not  to  the  generic  char- 
acter of  such  Procedure,  but  (a)  to  the  exceptional  feature  of  its 
being  conducted  by  officials  primarily  of  Executive  character,  and  (b) 
to  its  purely  collateral  position,  in  relation  to  Executive  Procedure  of 
such  officials. 

In  respect  of  requirement  of  notice,  in  action  of  minor  Legislative 
character  (viewed,  pro  tanto,  as  quasi-Judicial)  as,  in  taxation,  see 
Londoner  v.  Denver,  210  U.  S.  373;  S  28:708;  L  52: 1103;  Embree 
V.  Kansas  City  Road  District,  240  U.  S.  242,  247;  S  36:  317;  L  60: 
624,  and  other  tax  cases  cited  in  the  following  Chapter. 

As  to  observance  of  such  requirement  in  Legislative  action  of  higher 
planes,  see  Taxation,  §§  362,  363. 

*See  succeeding  sections  of  the  present  Chapter,  and  the  following 
Chapter. 

Thus,  where,  by  the  Procedure  law  of  a  particular  State,  a  creditor 
has  not  acquired  a  vested  lien  in  specific  property  of  his  debtor,  it  is 
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The  Common  Law  conception,  while  rigid  and  insistent 
in  essentials,  leaves  broad  liberty  in  respect  of  mere  form.' 

§  560.    Forms  of  Judicial  Procedure. 

Due  Process  of  law  is  consistent  with  great  variety  in 
form  of  Judicial  Procedure.' 

§  561.  Grand  Jury:— Trial  Jury,  Civil  or  Criminal;— 
As  Not  Matter  of  Due  Process. 

Due  Process  of  Law  as  such,  does  not  require  grand  jury 
or  trial  jury  in  Criminal  cases,  or  trial  jury  in  Civil  cases. 

What  has  been  said  is  applicable,  a  fortiori,  to  mere  par- 
ticulars of  State  dealings  with  grand  jury  and  trial  jury.' 

Eequirements  of  the  Constitution  upon  the  Federal 
Courts,  in  the  field  of  grand  jury  and  trial  jury,  are  em- 
bodied in  specific  texts,  and  do  not  rest  upon  the  Due  Proc- 
ess Clause  of  the  Fifth  Amendment.' 

Thus,  the  Due  Process  Clause  of  the  Fourteenth  Amend- 
ment, imposes  no  requirement  in  this  field,  upon  the  States, 
severally.' 

distributable  ratably  among  creditors  generally,  by  State  Insolvency 
law.    Denny  v.  Bennett,  128  U.  S.  489;  S  9: 134;  L  32:  491. 

"Cases,  generally,  cited  in  the  present  Part. 

«Eogers  v.  Peck,  199  F.  S.  425;  S  26:87;  L  50:256;  Bennett  v. 
Bennett,  208  U.  S.  505;  S  28:  356;  L  52:  590;  Garland  v.  Washing- 
ton, 232  tr.  S.  642;  S  34:456;  L  58:772;  (overruling  anything  to 
the  contrary  in  Grain  v.  United  States,  162  U.  S.  625;  S  16:  952;  L 
40: 1095);  Grant  Timber  Co.  v.  Gray,  236  U.  S.  133;  S  35:279;  L 
59:  501;  Atlantic  Coast  Line  v.  Glenn,  239  U.  S.  388;  S  38: 154;  L 
60:344;  Pacific  Live  Stock  Co.  v.  Oregon  Water  Board,  241  U.  S. 
440;  S  36:  637;  L  60: 1084;  Holmes  v.  Conway,  241  U.  S.  624;  S  36; 
681 ;  L  60 :  1211 ;  other  cases,  generally,  cited  in  this  and  in  the  fol- 
lowing Chapter. 

^Hallinger  v.  Davis,  146  U.  S.  314;  S  13:105;  L  36:986;  (State 
statutory  provision  for  optional  waiver  of  jury  in  capital  case,  and  for 
trial  and  ascertainment  of  "degree"  of  the  crime,  by  the  Court) ; 
Brown  v.  New  Jersey,  175  II.  S.  172;  S  20:  77;  L  44: 119;  Lang  v. 
New  Jersey,  209  U.  S.  467 ;   S  28 :  594;  L  52 :  894. 

'See  under  Grand  Jury  and  Jury. 

'Hurtado  v.  California,  110  U.  S.  516;  S  4:  111;  L  28:  232;  Hodg- 
son V.  Vermont,  168  U.  S.  262;  S  18:  80;  L  42:461;  Bolln  v.  Ne- 
braska, 176  IT.  S.  83;  S  20:287;  L  44:382;  Maxwell  v.  Dow,  176 
U.  S.  581;   S  20:448;  L  44:  597:   (Grand  Jury). 

Maxwell  v.  Dow,  cited  above:  (jury  of  eight.  The  case  involves 
the  general  doctrine  of  the  text:  a  jury  of  eight  not  being  a  jury 
within  the  Common  Law  sense  of  the  term  as  employed  in  the  Con- 
stitution). 
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§  562.    Mingling  of  Civil  and  Criminal  Procedure. 

The  Due  Process  texts  do  not  operate  to  forbid  the  ming- 
ling, within  reasonable  limits,  of  Criminal,  with  Civil, 
Judicial  Procedure/" 

§  563.    Punishment  for  Crime. 

In  the  field  of  punishment  for  Crime,  there  is  a  broad 
Legislative  discretion." 

"Lowe  V.  Kansas,  163  U.  S.  81;  S  16:1031;  L  41:T8:  statutory 
Procedure  in  a  Criminal  case,  of  finding,  as  against  a  private  prose- 
cutor, (upon  acquittal),  want  of  probable  cause,  followed  by  a  judg- 
ment for  costs ;  such  person  being  given  opportunity  to  be  heard. 

Coffey  V.  Harlan  County,  204  U.  S.  659;  S  27:305;  L  51:666 
(Legislative  power  to  provide,  in  respect  of  embezzlement  by  a  public 
official,  for  imprisonment,  and  a  fine  of  twice  the  amount  embezzled, — 
the  fine  to  be  enforceable,  like  a  Civil  judgment,  as  against  property) . 

Freeman  v.  United  States,  21Y  U.  S.  539;  S  30:592;  L  54:874 
(Legislative  power  to  punish  embezzlement  by  a  public  official,  by  a 
fixed  term  of  imprisonment,  to  be  followed  by  a  subsidiary  term,  un- 
less or  until  the  amount  of  the  embezzlement  as  fixed  by  the  judg- 
ment of  conviction,  is  made  good.  Due  Process  Clause — framed  like 
the  Pifth  Amendment— of  the  'Thilippine  Bill  of  Eights"). 

Shevlin-Carpenter  Co.  v.  Minnesota,  218  U.  S.  57;  S  30:663;  L 
54:930. 

Picov.  United  States,  228  U.  S.  225;  8  33:482;  L  57:  812;  (judg- 
ment under  statute  in  a  Criminal  case:  (a)  of  conviction  of  Crim- 
inal homicide,  and  (b)  of  pecuniary  indemnity  to  heirs  of  the  de- 
ceased.    "Philippine  Bill  of  Eights"). 

Standard  Oil  Co.  v.  Missouri,  224  U.  S.  270;   S  32:  406;  L  56:  760. 

"McKane  v.  Durston,  153  U.  S.  684;  S  14:913;  L  38:867:  (the 
running  of  a  sentence  of  imprisonment,  pending  Appellate  Proceeding, 
not  violative  of  Due  Process) . 

Moore  v.  Missouri,  159  U.  S.  673;  S  16:179;  L  40:  301;  (increase 
of  scale  of  punishment  for  successive  offences,  even  where  the  first 
offence  was  in  a  Federal,  and  the  subsequent  prosecution  in  a  State, 
Court;  and  notwithstanding  pardon  of  the  earlier  offence).  So, 
Carlesi  v.  New  York,  233  U.  S.  51;   S  34:  576;  L  58:843. 

Craemer  v.  Washington,  168  U.  S.  124 ;  S  18 : 1 ;  L  42 :  407 :  (fixing 
a  later  day  for  execution  of  sentence,  if  Appellate  procedure  runs 
over  a  day  first  fixed) . 

Murphy  V.  Massachusetts,  177  U.  S.  155;  S  20:639;  L  44:711: 
(re-sentence  on  Appellate  reversal  of  original  sentence,  without  re- 
versal of  conviction). 

McDonald  v.  Massachusetts,  180  U.  S.  311;  S  21:389;  L  45:542: 
(validity  of  Habitual  Criminals  Act). 

Ughbanks  v.  Armstrong,  208  U.  S.  481;  S  28:372;  L  52:582 
(validity  of  Indeterminate  Sentence  law). 

Waters-Pierce  Oil  Co.  v.  Texas  (No.  1),  212  U.  S.  86;   S  29:220; 
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§  564.    Evidence,  Generally. 

In  the  field  of  Evidence,  the  Federal  Due  Process  require- 
ments leave  a  broad  Legislative  discretion.^^ 

§  565.    Self-incrimination. 

Due  Process  of  Law,  as  such,  does  not  involve  freedom 
from  compulsory  self-incrimination;  and  therefore  there 
is  no  restriction  put  by  the  Fourteenth  Amendment  upon 
State  action  in  that  respect." 

L  53 :  41Y :  mere  magnitude  of  sentence  not  violative  of  Due  Process : 
(fine,  $1,600,000). 

Dowdell  V.  United  States,  221  TJ.  S.  325;  S  31:590;  L  55:758: 
provision  that  an  Appellate  Court  may  increase  sentence,  upon  evi- 
dence contained  in  the  defendants'  Appeal  record.  (Due  Process 
clause  of  the  "Philippine  Bill  of  Eights")- 

"Camden  etc.  Ey.  v.  Stetson,  177  U.  S.  172;  S  20:  617;  L  44:721 
(Legislative  power  of  providing  for  physical  examination  of  a  party 
to  a  civil  cause,  before  trial) ;  Montana  Co.  v.  St.  Louis  Mining  etc. 
Co.,  152  U.  S.  160;  S  14:  506;  L  38:  398  (inspection— under  order  of 
the  court — by  one  party,  before  trial,  of  land  (of  the  other  party)  in 
question ;  with  enforcement  by  Contempt  Procedure)  ; 

Adams  v.  New  York,  192  U.  S.  585;  S  24:372;  L  48:575  (unex- 
plained possession  of  "policy"  tickets  as  prima  facie  evidence  of  par- 
ticipation in  lottery  scheme)  : 

Consolidated  Eendering  Co.  v.  Vermont,  207  U.  S.  541;  S  28: 178; 
L  52 :  327  (order  of  production,  by  a  corporation,  of  books  and  papers) ; 
Twining  v.  New  Jersey,  211  U.  S.  78;  S  29: 14;  L  53:  97  (permitting 
adverse  inference,  in  criminal  case,  from  defendant's  failure  to  tes- 
tify) ;  Eeitler  v.  Harris,  223  U.  S.  437;  S  32:  248;  L  56:  497;  (stat- 
utory provision  making  recitals  in  public  records  prima  facie  evidence 
of  public  action  recited) ;  Ontario  Co.  v.  Wilfong,  223  U.  S.  543 ;  S 
32 :  328 ;  L  56 :  644 ;  (tax  deed  made  prima  facie  evidence  of  regu- 
larity of  all  proceedings);  Jordan  v.  Massachusetts,  225  U.  S.  167; 
S  32 :  651 ;  L  56 :  1038 ;  (requirement,  in  a  criminal  case,  of  only  a 
preponderance  of  evidence  in  favor  of  competency  of  a  juror). 

West  V.  Louisiana,  194  U.  S.  258;  S  24:  650;  L  48:  965  (State  law 
may  permit  the  introduction,  in  a  criminal  trial,  against  the  de- 
fendant, of  a  deposition  taken  in  the  defendant's  presence  before  com- 
mitting-magistrate,  on  a  preliminary  hearing). 

Kirby  V.  United  States,  174  U.  S.  47 ;  S  19 :  574 ;  L  43 :  809.  (Legis- 
lative action,  however,  in  this  field,  must  be  consistent  with  essential 
principles  of  justice.  Thus,  it  is  not  permissible  to  provide  by  statute 
that  conviction  of  one  for  larceny  is  sufficient  evidence  of  the  theft, 
as  against  an  alleged  receiver). 

McFarland  v.  American  Sugar  Co.,  241  U.  S.  79;  S  36:  498;  L  60: 
899;    (a  case  of  unwarranted  statutory  presumption). 

i^Twining  v.  New  Jersey,  211  U.  S.  78;  S  29: 14;  L  53:  97.  (As  to 
Constitutional  limitation  of  Federal  action,  in  this  respect,  see  §  674). 


CHAPTEE  XCIV. 

Notice  and  Oppoetunity  To  Be  Heard: — Hearing. 

§  566.    The  General  Principle. 

The  Federal  conception  of  Due  Process  of  Law,  as  ap- 
plied to  Judicial  Procedure,  involves  a  requirement  of  no- 
tice and  opportunity  to  be  heard,  in  accordance  with  (but 
only  to  the  extent  of)  the  Common  Law  conception  of  the 
matter.^ 

§  567.    Various  Particulars. 

1.  Notice  must,  as  matter  of  definition,  be  sufficient  in 
point  of  time  allowed.^ 

2.  Form  of  expression,  of  notice,  is  not  to  be  closely 
scrutinized ;  it  is  sufficient  if  the  language  be  clear  from  a 
practical  point  of  view.' 

3.  It  is  not  essential  that  notice  be  given  at  the  outset ; 
notice  at  a  subsequent  stage  is  good  notice,  if  sufficient  in 
other  respects.* 

4.  In  action  proceeding  by  successive  stages,  with  op- 
portunity offered  by  law  to  a  person  once  notified,  to  keep 
himself  informed,  in  advance,  of  succeeding  stages,  effec- 
tive notice,  at  one  stage,  continues  operative  for  succeed- 
ing stages." 

^See  the  succeeding  sections. 

^Eoller  V.  Holly,  176  U.  S.  398;  S  20:410;  L  44:  520  (a  case  of 
Judicial  notice  held  too  short). 

^Leigh  V.  Green,  193  TI.  S.  79;  S  24:  390;  L  48:  623;  Grannis  v. 
Ordean,  234  U.  S.  385;   S  34:  779;  L  58: 1363. 

^rarrell  v.  O'Brien,  199  U.  S.  89;  S  25:727;  L  50: 101;  McMillen 
V.  Anderson,  95  U.  S.  37;  L  24:  335;  (Probate  of  wills  without  no- 
tice, but  subject  to  subsequent  notice  and  opportunity  to  be  heard). 
So,  in  efiect,  Voight  v.  Detroit,  184  U.  S.  115;  S  22:  337;  L  46:  459; 
Goodrich  v.  Detroit,  184  TJ.  S.  432;  S  22:  397;  L  46:  627  (special  tax 
assessment). 

'Davidson  v.  New  Orleans,  96  U.  S.  97;  L  24:616;  Spencer  v. 
Merchant,  125  IT.  S.  345;  S  8:  921;  L  31:  763;  Palmer  v.  McMahon, 
133  TJ.  S.  660;  S  10:  324;  L  33:  772;  Pittsburgh  etc.  Ey.  v.  Backus, 
154  U.  S.  421;  S  14:1114;  L  38:1031;  Bauman  v.  Eoss,  167  U.  S. 
548;  S  17:966;  L  42:270;  Pittsburgh  etc.  Ey.  v.  Board  of  Public 
Works,  172  U.  S.  32;   S  19:  90;   L  43:  354;   Weyerhaueser  v.  Minne- 
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This  principle  ceases  to  be  operative  upon  the  rendering 
of  a  Judgment  strictly  and  absolutely  final  on  its  face.' 

5.  In  certain  situations,  and  under  certain  conditions, 
persons  may  be  said  to  be  under  obligation  of  being  availa- 
ble for  notice,  and  of  being  constantly  on  their  guard  for 
notice  in  form  capable  of  actual  receipt  by  them  by  exercise 
of  reasonable  diligence.  This  may  be  assumed  to  be  true, 
in  general,  of  owners  of  property,  in  respect  of  such  prop- 
erty.'' 

We  may  refer,  in  this  connection,  to  Legislative  power 
to  provide  for  administration — on  the  theory  of  death — of 
a  person  long  and  unexplainedly  absent  and  not  heard 
from,  for  collection  by  the  administrator  of  credits  due  the 
supposed  intestate,  and  for  distribution  of  his  property  as 
of  a  person  deceased.' 

So,  the  bringing  of  a  garnishment  suit  may,  consistently 
with  Due  Process  of  law,  be  (or  be  made)  constructive 
notice  to  the  garnishee's  creditor  (the  principal  defend- 
ant),' even  where  such  principal  defendant  is  not  person- 
ally within  the  jurisdiction  of  the  forum  of  suit.^° 

The  principle  in  question  does  not  extend  to  independent 

sota,  176  tr.  S.  550;  S  20:  485;  L  44:  583;  Gallup  v.  Schmidt,  183  TJ. 
S.  300;  S  22: 162;  L  46:  207;  King  v.  Portland,  184  F.  S.  61;  S  22 
290;  L  46:431;  Voight  v.  Detroit,  184  TJ.  S.  115;  S  22:337;  L  46 
459;  Wilson  v.  Standefer,  184  TT.  S.  399;  S  22:384;  L  46:612 
Hodge  v.  Muscatine  County,  196  TJ.  S.  276;  S  25:237;  L  49:477 
Longyear  v.  Toolan,  209  TJ.  S.  414;  S  28:  506;  L  52:  859;  Embree  v. 
Kansas  City  Eoad  District,  240  TJ.  S.  242;   S  36:  317;  L  60:  624. 

'Thus,  such  a  judgment  cannot  be  set  aside  without  new  notice. 
Wetmore  v.  Karrick,  205  TJ.  S.  141;   S  27:434;  L  51:745. 

'See  Huling  v.  Kaw  Valley  Ey.,  130  TJ.  S.  559,  564;   S  9:603;  L 
32:1045:    ("It  is,  therefore");    Wight  v.  Davidson,  181  TJ.  S.  371 
S  21:616;   L  45:900;    Jacob  v.  Eoberts,  223  TJ.  S.  261;    S  32:303 
L  56:429;    Grannis  v.  Ordean,  234  TJ.  S.  385;    S  34:779;    L  58 
13 :  63. 

^Ounnius  v.  Eeading  School  District,  198  TJ.  S.  458;  S  25:721;  L 
49:1125;  Blinn  v.  Nelson,  222  U.  S.  1;  S  32:1;  L  56:65.  See  §§ 
229-231. 

"Herbert  v.  Bicknell,  233  U.  S.  70;  S  34:562;  L  58:854;  Balti- 
more &  O.  E.  E.  V.  Hostetter,  240  TJ.  S.  620;  S  36 :  475 ;  L  60:  829. 

^"Baltimore  &  0.  E.  E.  v.  Hostetter,  cited  above. 

As  to  requirement  of  extra- Judicial  notice,  inter  partes,  in  Garnish- 
ment, see  Parties  and  Privies  (§§  598-600). 
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extraneous  issues  only  collaterally  related  to  a  principal 
issue  in  question.^^ 

6.  Where  it  is  impracticable  to  reach,  directly  and  spe- 
cifically, a  person  entitled  to  notice,  constructive  notice  is 
recognized  as  consistent  with  Due  Process.  Common 
forms  of  constructive  notice  are:  mail  advertisements, 
posting,  and  leaving  a  written  notice  at  the  last  usual  place 
of  abode.^^ 

In  respect  of  such  notice,  general  Evidential  presump- 
tions are  operative.^^ 

7.  In  respect  of  persons  incapable,  as  matter  of  law,  of 
receiving  actual  notice,  a  representative  may  be  appointed 
to  receive,  and  to  act  upon,  notice." 

8.  In  a  proceeding  to  adjudge  a  person  non  compos 
mentis,  it  is  suflftcient,  from  the  standpoint  of  Due  Process, 
that  written  notice  be  delivered  into  the  hands  of  such 
person.^' 

9.  The  fact  that  a  person,  entitled,  under  general  princi- 
ples, to  notice,  is,  by  law,  exceptionally  debarred  tempo- 
rarily from  making  actual  response  to  notice,  does  not  dis- 
pense with  the  requirement  of  notice.^' 

"New  York  L.  Ins.  Co.  v.  Dunlevy,  241  TJ.  S.  518;  S  36:  613;  L  60: 
1140. 

Thus,  the  owner  of  land  not  taken,  (in  Eminent  Domain),  but  po- 
tentially assessable,  is  not  entitled  to  notice  and  hearing  in  respect 
of  the  taking  and  its  particulars.  St.  Louis  Land  Co.  v.  Kansas  City, 
241  TJ.  S.  419 ;   S  36 :  64Y ;  L  60 :  10Y2. 

^^Huling  V.  Kaw  Valley  Ey.,  cited  above. 

^^E.  g.,  presumptions  in  favor  of  receipt  of  letters.  Atherton  v. 
Atherton,  181  TJ.  S.  155;   S  21:  544;   L  45:  794. 

^*As,  a  guardian  ad  litem,  of  an  infant  of  whom  the  Court  is  com- 
petent to  acquire  jurisdiction.  Eobinson  v.  Fair,  128  U.  S.  53 ;  S  9 : 
30;  L  32:415;  Manson  v.  Duncanson,  166  U.  S.  533;  S  17:64Y;  L 
41:1105;  Miedreich  v.  Lauenstein,  232  TJ.  S.  236;  S  34:309;  L  58: 
584:  the  actual  decision,  in  the  latter  case,  does  not  go  beyond  our 
text;  and  while  other  questions  were  considered,  the  Opinion  (p.  247, 
ad  fin.)  rests  upon  the  particular  circumstances. 

"Simon  V.  Craft,  182  U.  S.  427;  S  21:836;  L  45:1165.  Such 
notice,  being  sufficient  in  its  direct  operation,  is  sufficient  to  warrant 
not  merely  a  lunacy  decree,  but  incidental  proceedings,  such  as  a 
Judicial  sale  of  property  of  the  respondent,  as  property  of  a  person 
non  compos  mentis  (case  cited). 

"Dean  v.  Nelson,  10  Wall.  158;  L  19:926;  McVeigh  v.  United 
States,  11  Wall.  259;  L  20:80;  Lasere  v.  Eochereau,  17  Wall.  437; 
L  21 :  694 ;   (cases  of  persons  within  the  Confederate  lines,  during  the 
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10.  Notice,  such  in  form,  but  not  satisfying  the  require- 
ments of  Due  Process,  is  an  absolute  nullity ;  and  proceed- 
ings had  under  color  of  it  are  open  to  collateral  attack  for 
nullity." 

11.  Uniformity  in  notice,  to  different  classes  of  persons 
interested,  is  not  an  essential  of  Due  Process.  Notice  is 
subject,  in  this  respect,  to  the  general  principles  of  Equal- 
ity before  the  law.^' 

12.  In  respect  of  notice,  the  doctrine  De  Minimis  is  ap- 
plicable.^' 

13.  In  Procedure  for  a  Contempt  committed  in  the  pres- 
ence of  the  Court,  notice  arises  from  the  situation,  and  jur- 
isdiction attaches  at  once.^" 

14.  Where  an  indictment,  or  information,  or  a  written 
complaint,  is  required  by  law,  and  is  presented,  in  a  par- 
ticular instance,  it  is  to  be  viewed  as  the  exclusive  notice ; 
and  the  prosecution  is  limited  thereto.^^ 

15.  The  requirement  of  opportunity  to  be  heard,  and  of 
hearing,  is,  of  course,  as  broad  as  the  requirement  of  no- 
tice." 

16.  Mere  opportunity  to  file  objections,  without  reason- 
ing in  support  thereof,  is  not  sufficient."' 

17.  Opportunity  to  be  heard  (where  right  of  hearing 
exists)  cannot  be  hampered  by  burdensome  conditions,  or 
penalties."* 

Civil  War,  and  debarred  by  Federal  Military  orders  from  entering  a 
State  in  which  the  Judicial  proceedings  in  question  were  proposed  to 
be  had). 

^'Dean  v.  Nelson;  McVeigh  v.  United  States;  Lasere  v.  Eochereau; 
all  cited  above ;  Dupasseur  v.  Eochereau,  21  Wall.  130 ;  L  22 :  588 ; 
Eoller  V.  Holly,  1Y6  U.  S.  398;   S  20:  410;  L  44:  520. 

>8Ballard  v.  Hunter,  204  U.  S.  241;   S  27:  261;   L  51:  461. 

I'Simmons  v.  Saul,  138  TJ.  S.  439;  S  11:  369;  L  34: 1054;  (statu- 
tory dispensation  with  notice,  in  the  case  of  small  estates,  in  admin- 
istration). 

2»Ex  parte  Terry,  128  U.  S.  289 ;  S  9 :  77 ;  L  32 :  405. 

^^Stewart  v.  Michigan,  232  U.  S.  665;  S  34:  476;  L  58:  786:  (fail- 
ure of  evidence  of  crime  charged;  conviction  attempted  to  be  sus- 
tained on  the  basis  of  evidence  of  another  ofFenee,  not  pleaded). 

^^Central  of  Georgia  Ey.  v.  Wright,  207  TJ.  S.  127;  S  28:  47;  L  52: 
134  (invalid  limitation  of  hearing  to  a  part  only  of  the  issues). 

^'Londoner  v.  Denver,  210  U.  S.  373;   S  28:  708;  L  52: 1103. 

2*Hunter  v.  Wood,  209  TJ.  S.  205 ;  S  28 :  472 ;  L  52 :  747 ;  Journal  of 
Commerce  v.  Burleson,  229  TJ.  S.  600;   S  33:464;  L  57:1347;   (vir- 
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Provision  may,  however,  be  made  for  simultaneous  trial, 
in  a  suit,  of  two  issues :  (a)  that  of  the  merits;  (b)  that 
of  reasonable  grounds  of,  and  good  faith  in,  a  position 
taken  by  the  losing  party ;  and  for  judgment  in  damages 
upon  both  issues. ^° 

This  doctrine  in  no  sense  penalizes  or  burdens  the  right 
of  resort  to  Judicial  tribunals.  It  penalizes  merely  a 
fraudulent  use  of  a  pretence  of  such  right :  the  right  being 
limited,  as  matter  of  definition,  to  the  situation  of  good 
faith. 

In  certain  types  of  situation,  in  which  it  is  readily  com- 
petent to  an  alleged  debtor  to  ascertain  the  merits  of  a 
claim,  the  doctrine  is  applicable,  with  conclusive  presump- 
tion of  bad  faith,  in  cases  of  unsuccessful  defence.^" 

tually  applying  the  Fifth  Amendment)  ;  Missouri  Pac.  Ey.  v.  Tucker, 
230  U.  S.  340;  S  33:  961;  L  5Y:  1507:  cases  of  rapidly  accumulating 
penalties  pending  Judicial  determination  of  rights;  and  such,  in 
amount,  as  to  be  virtually  an  exclusion  from  Judicial  inquiry.  (In 
Chesapeake  &  O.  Ey.  v.  Conley,  230  TJ.  S.  513;  S  33:  985;  L  5Y:  159Y 
the  invalidity  was  negatived  by  a  State  interpretation  of  a  State  stat- 
ute as  suspended  pending  Judicial  review). 

St.  Louis,  Iron  Mtn.  etc.  Ey.  v.  Wynne,  224  TJ.  S.  354;  S  32:  493; 
L  56 :  799 ;  (Legislative  incompetency  to  provide  for  double  damages 
upon  refusal  to  pay  an  excessive  claim). 

"^Thus,  in  Fraternal  Mystic  Circle  v.  Snyder,  227  U.  S.  497;  S  33: 
292 ;  L  57 :  611,  a  statute  effectually  provided,  in  respect  of  life- 
insurance  corporations  sued  upon  policies,  for  a  finding  (a)  upon  the 
merits,  and  (b)  upon  good  faith  in  the  defence ;  and,  in  case  of  a  de- 
termination in  favor  of  the  insured  upon  both  points,  for  an  increase 
of  Judgment  by  a  percentage  of  the  amount  of  the  policy  in  suit. 

^'Kansas  City  Ey.  v.  Anderson,  233  TJ.  S.  325;  S  34:599;  L  58: 
983;  (double  damages  and  attorney's  fee  for  cattle-killing  and  non- 
payment of  the  damages) . 

Missouri,  Ks.  &  Tex.  Ey.  v.  Cade,  233  U.  S.  642;  S  34:  678;  L  58: 
1135;  (State  provision  for  a  small  attorney's  fee,  not  over  $20,  upon 
judgment  for  plaintiff  against  a  railroad,  if  just  claim  not  paid  within 
thirty  days). 

In  Gulf,  Colorado  &  S.  F.  Ey.  v.  Ellis,  165  U.  S.  150;  S  17:  255;  L 
41 :  666 ;  a  similar  statute  was  held  violative  of  the  Fourteenth 
Amendment,  but  upon  the  ground  of  violation  of  the  Equal  Protection 
clause  of  that  Amendment,  in  that  it  made  an  arbitrary  singling  out 
of  railroad  corporations.  It  may  be  a  question  whether,  even  in  this 
view,  the  case  has  not  been  overruled.    (See  §  498). 
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18.  Eefusal  or  failure  to  give  actual  hearing,  vitiates 
and  nullifies  proceedings  under  a  notice  in  itself  effectual." 

19.  As  in  the  case  of  notice,  so  in  the  case  of  hearing,  the 
stage  of  procedure  at  which  it  be  given,  or  had,  is  not,  in 
and  of  itself,  (as  mere  matter  of  Due  Process),  material. 
It  is  sufficient  if  the  hearing  be  at  some  stage  (of  a  con- 
tinuous procedure)  at  which  rights  in  question  may  be  ef- 
fectually guarded.^' 

20.  Eight  to  a  hearing  does  not  include  the  right  to  an 
accurate  decision.  That  is  to  say,  mere  error,  in  a  conclu- 
sion of  law,  or  of  fact,  does  not  vitiate  a  hearing,  from  the 
standpoint  of  Due  Process.^* 

21.  Eight  to  notice  or  to  hearing  may,  in  general,  be 
waived.^" 

"Windsor  v.  McVeigh,  93  U.  S.  2Y4;  L  23:914;  Gamharts  v. 
United  States,  16  Wall.  162;  L  21:2Y5.  (In  the  latter  case  it  ap- 
peared by  the  record  of  a  judgment — without  explanation — that  the 
defendant,  appearing  and  desiring  to  he  heard,  was  defaulted) . 

Chicago,  Milw.  &  St.  Paul  Ry.  v.  Minnesota,  134  U.  S.  418;  S  10: 
462;  L  33:  970;  Minneapolis  Ey.  v.  Minnesota,  134  U.  S.  467;  S  10: 
473;  L  33:985. 

As  to  mob  violence,  directed  against  a  Court,  as  vitiation  of  a  hear- 
ing, see  Frank  v.  Mangum,  237  U.  S.  309;   S  35:  582;  L  59:  969. 

^'Thus,  a  State  may  provide  for  a  tax  "dooming"  of  a  person  who 
has  made  no  return ;  and  it  is  sufficient  that  he  be  entitled  to  a  hear- 
ing upon  application  thereafter  made  by  him  (Glidden  v.  Harrington, 
189  U.  S.  255 ;  S  23 :  574;  L  47 :  798).  So  of  distraint  for  taxes,  with 
opportunity  to  be  heard  thereafter  (Murray's  Lessees  v.  Hoboken  Co., 
18  How.  272;  L  15:372;  Springer  v.  United  States,  102  U.  S.  586; 
L  26:253;  Scottish  Union  etc.  Ins.  Co.  v.  Bowland,  196  U.  S.  611; 
S  25 :  345 ;  L  49 :  619)  ;  and  of  requirement  of  payment  of  a  tax  as- 
sessed, with  right  of  suit  for  recovery  of  the  amount  paid.  (Hodge 
V.  Muscatine  County,  196  U.  S.  276 ;  S  25 :  237 ;  L  49 :  477 ;  Dodge  v. 
Osborn,  240  U.  S.  118;  S  36:  275;  L  60:  557).  So,  Oregon  E.  R.  & 
Nav.  Co.  V.  Fairchild,  224  U.  S.  510;  S  32:  535;  L  66:  863;  (hearing 
before  a  State  Eailroad  Commission,  on  questions  of  discretion; 
there  being  given  a  procedure  of  Judicial  review  on  matters  of  law). 
See,  also,  Eeagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362;  S  14: 
1047;  L  38:1014;  Title  Guaranty  etc.  Co.  v.  Allen,  240  U.  S.  136, 
141;   S  36:345;  L  60:566. 

2»In  re  Converse,  137  U.  S.  624;  S  11: 191;  L  34:796;  Howard  v. 
Kentucky,  200  U.  S.  164;  S  26:189;  L  50:421;  (otherwise,  every 
decision,  in  law,  of  a  State  Court,  would  be  open  to  Federal  Eeview, 
as  matter  of  Due  Process  of  Law).  See  §§  688-697,  as  to  Federal  fol- 
lowing of  State  Judicial  Decisions. 

'"Bank  of  Columbia  v.  Okely,  4  Wh.  235;  L  4:559;  Legislative 
competency  to  make  permissive  provision  for  power  of  attorney  to 
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22.  The  definition  of  hearing  involves,  in  a  broad  sense, 
but  only  in  a  broad  sense,  the  conception  of  impartiality 
of  the  tribunal.^^ 

23.  Within  reasonable  limits,  persons  may  be  called  upon 
to  demand  a  hearing,  if  a  hearing  is  desired.'^ 

24.  Textual  provisions  in  respect  of  notice  or  of  hearing, 
in  terms  denying  the  right,  are,  of  course,  qualifiable  by 
other  law.  Written  or  Unwritten,  of  the  political  society  in 
question.'^ 

25.  Statutory  undertaking  to  make  judgment  directly 
binding  upon  third  persons  not  within  the  Common  Law 
definition  of  privies,  is  denial  of  notice  and  hearing  to  such 
third  persons.^* 

26.  Due  Process  of  Law  does  not  require  provision  of 
Appellate  Procedure,  as  such.^° 

Consequently,  also,  provision  for  such  review  may  be  re- 
pealed after  a  controversy  arises.''" 

This  principle,  by  its  own  terms,  does  not  extend  to  the 
situation  of  issues  of  law  arising  collaterally  before  a  tri- 
bunal (as,  an  Executive  Board)  not  of  legal  competency 
to  deal  therewith.  For  such  situation,  provision  for  Ju- 
dicial Eeview,  must  evidently  be  made,  answering  to  the 

promisee,  in  commercial  paper,  to  confess  judgment  as  against  the 
maker,  upon  default. 

See  AUenv.  Georgia,  166  U.  S.  138;  8  17:525;  L  41:  949;  (waiver 
of  State  statutory  writ  of  Error,  by  flight  of  defendant,  in  a  Criminal 
case). 

^"^The  principle  does  not  disqualify  a  Judge  from  dealing  with  a 
Contempt  consisting  of  libel  upon  him  as  being  of  fraudulent  con- 
duct in  the  cause  in  question.  Patterson  v.  Colorado,  205  U.  S.  454; 
8  27:556;  L  51:879. 

32Gilfillan  v.  Union  Canal  Co.,  109  U.  S.  401;  S  3:  304;  L  27:  977; 
(bondholders  of  a  corporation;  affirmative  dissent  to  re-organization 
required) . 

^^As,  by  power  of  a  State  Court  of  Equity  to  relieve  against  in- 
sufficiency of  time  allowed  for  certain  work  required  by  municipal 
ordinance  of  a  railroad  corporation.  Missouri  Pac.  Ey.  v.  Omaha, 
235U.  S.  121;  S  35:82;  L  59: 157. 

"See  Privies  (§§  599  et  seq.). 

2»Ex  parte  McCardle,  7  Wall.  506;  L  19:264;  McKane  v.  Durston, 
153  U.  S.  684;  S  14:  913;  L  38:  867;  Andrews  v.  Swartz,  156  U.  S. 
272;  S  15:389;  L  39:422;  Hibben  v.  Smith,  191  IJ.  S.  310;  S  24: 
88;  L  48: 195.  See  Louisville  &  Nashv.  E.  E.  v.  Stewart,  241  TJ.  S. 
261;  8  36:586;  L  60:  989. 

^*Ex  parte,  MeCardle,  cited  above. 


488  Principles  of  the  Federal  Law. 

Common  Law  provision  by  Mandamus  or  Certiorari :  other- 
wise, there  would  be  denial  of  hearing  upon  such  issues. 

27.  As  far  as  is  consistent  with  essential  protection  of 
rights,  provision  may  be  made  for  representative  parties." 

28.  It  is  not  denial  of  hearing,  to  order,  pending  suit, 
maintenance  of  status  quo,  even  where  affirmative  action  is 
thereby  involved ;  at  least  where  a  bond  of  indemnity,  or 
the  like,  is  provided  for.^' 

29.  Stay,  pending  Appeal  or  Error,  is  not  essential ;  and 
tack  of  success  may  be  penalized  by  an  exceptional  rate  of 
interest  pending  the  delay.^' 

"McCaughey  v.  Lyall,  224  U.  S.  558;  S  32:  602;  L  56:  883;  Legis- 
lative power  to  make  an  administrator  a  sufficient  sole  (representative) 
defendant,  in  foreclosure. 

='80maha  etc.  Street  Ey.  v.  Interstate  Com.  Comm.,  222  U.  S.  582; 
S  32:833;  L  56:324;  Detroit  etc.  Ey.  v.  Michigan  E.  E.  Comm., 
240  U.  S.  564;   S  36:  424;   L  60:  802. 

^'Louisville  &  Nashv.  E.  E.  v.  Stewart,  cited  above. 

See,  also,  §  801  and  eases  there  cited. 
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PART  II. 

PEINCIPLES  (LARGELY  OF  UNWRITTEN  LAW) 
OPERATIVE  EITHER  UPON  BOTH  FEDERAL 
AND  STATE,  OR  SOLELY  UPON  STATE,  PRO- 
CEDURE. 


CHAPTER  XCV. 

Judicial  Jurisdiction.^ 

§  568.    The  General  Principle. 

In  respect  of  Judicial  Jurisdiction,  Original  or  Appel- 
late, (a)  in  the  strict  sense,  and  (b)  in  the  looser  senses, 
the  Federal  law.  Organic  and  non-Organic,  adopts  the  Com- 
mon Law  conceptions,  definitions  and  principles. 

§  569.    Certain  Elementary  Considerations. 
It  may  be  proper  simply  to  allude  to  certain  elementary 
Jurisdictional  distinctions. 

( 1 )  It  is,  of  course,  the  first  essential  of  Jurisdiction  of 
a  Court  (over  a  certain  subject-matter  and  over  certain 
parties)  that  the  Sovereign  under  whose  authority  the 
Court  exists,  himself  have  authority  over  the  subject-mat- 
ter and  over  the  parties,  and  power  to  vest  the  Jurisdiction 
in  question  in  the  Court.  The  question  of  Jurisdiction  or 
absence  of  Jurisdiction,  as  dependent  upon  capacity  or  ab- 
sence of  capacity  in  the  Sovereign,  is  matter  of  Substan- 
tive law  of  Sovereignty,  not,  properly  speaking,  of  Judicial 
Jurisdiction ;  and  is,  therefore,  treated  elsewhere,  at  differ- 
ent points.^ 

(2)  The  question  whether,  in  a  given  instance,  a  Sov- 
ereign possessed  of  capacity  has,  or  has  not,  vested  Juris- 
diction in  one  or  in  another  (or  in  any)  of  his  Courts,  is  a 
matter,  not,  properly,  of  Judicial  Jurisdiction,  but  of  In- 
terpretation of  the  statutory  or  other  law  of  the  Sovereign ; 
and  absence  of  jurisdiction,  in  a  given  instance,  may  be 
due:  not  (a)  to  lack  of  power  in  the  Sovereign,  or  (b)  to 
lack  of  compliance  with  general  Jurisdictional  essentials, 
but  (c)  solely  to  the  fact  that  the  Sovereign  in  question 
has  chosen  not  to  vest  in  the  Court  in  question  (or  perhaps 
in  any  of  his  Courts)  the  Jurisdiction  in  question. 

^The  subject  being  dealt  with  from  tbe  standpoint  of  Constitutional 
or  Congressional  texts,  dealing,  in  terms,  or  in  substance,  (a)  -with 
Federal  Jurisdiction  alone,  or  (b)  with  State  Jurisdiction  as  affecting 
Federal  Jurisdiction. 

^See,  particularly.  Book  III,  passim  (§§  213  et  seq.). 
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A  situation  of  this  latter  class  is  not  infrequently  pre- 
sented by  State  statutes  of  Divorce  Jurisdiction,  textually 
vesting  in  the  State  Courts,  Jurisdiction  over  "residents," 
so  described;  intending,  however,  domiciled  inhabitants, 
only.^ 

(3)  Effectual  assumption  of  jurisdiction  over  certain  is- 
sues is  thereto  limited,  even  where  jurisdiction  over  other 
issues  might  have  been  assumed.* 

§  570.  The  Question  of  Jurisdiction  as  Turning  upon 
the  Question  of  Degree  of  Merits. 

A  particular  Court  may  have  jurisdiction  of  a  particular 
cause  as  far  as  the  parties  and  the  generic  subject-matter 
are  concerned,  but  may  fail  to  have  jurisdiction  by  reason 
of  absence  of  any  substantial  degree  of  weight  in  the  con- 
tention upon  the  merits.  This  situation  is,  in  the  Federal 
Jurisdiction,  most  commonly  presented  in  dismissal  of  a 
cause  upon  Appeal  or  Error  for  lack  of  jurisdiction  by 
reason  of  substantial  foreclosure,  by  existing  decisions,  of 
a  contention  of  law,  relied  upon  for  jurisdiction.^ 

A  Federal  Court  of  Original  Jurisdiction,  however,  of 
any  plane,  has  a  corresponding  duty.^ 

What  is  said  above,  in  respect  of  Jurisdictional  conten- 
tions in  law.  Is  applicable,  mutatis  mutandis,  to  Jurisdic- 
tional contentions  of  fact.' 

§  571.  The  Question  of  Jurisdiction  and  the  Question 
of  Merits  as  Concurrent. 

It  may  happen,  in  a  particular  cause,  that  a  certain 
situation  of  fact  (alleged  or  found)  presents  both  the  ques- 
tion of  jurisdiction,  and  the  question  of  Merits :  with  the 
result  that  a  determination  favorable  to,  or  adverse  to,  the 
jurisdiction,  is  likewise  favorable  to,  or  adverse  to,  the 
Merits ;  and  conversely." 

^See  Divorce,  and  cases  cited,  and  Penfield  v.  Chesapeake,  0.  &  S. 
W.  Ey.,  134  U.  S.  351;   S  10:  566;  L  33:  940. 

*New  York  L.  Ins.  Co.  v.  Dunlevy,  241  IJ.  S.  518;  S  36:  613;  L  60: 
1140. 

^See  Federal  Question:   Foreclosed  Question  (§  684,  |  2). 

"Certain  of  the  decisions  above  referred  to,  simply  adjudge  existence 
of  such  duty  in  the  lower  Federal  Court. 

'See  Federal  Question. 

sNorth  Amferican  Transp'n  Co.  v.  Morrison,  178  U.  S.  262;  S  20: 
869 ;    L  44 :  1061.    In  this  case,  the  Jurisdictional  question  was  of 
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In  such  situation,  the  issue  of  jurisdiction  and  the  issue 
of  Merits  are  necessarily  dealt  with  concurrently.' 

§  572.  Jurisdiction  as  Determinable,  in  General,  as  of 
the  Institution  of  the  Suit. — Disappearance,  Pendente 
Lite,  of  Initial  Jurisdictional  Conditions:— Persistency  of 
Jurisdiction  once  Established. 

Pursuant  to  the  general  Common  Law  view,  Jurisdic- 
tion, Federal  or  State,  in  the  strict  sense,  is  in  general,  de- 
terminable, from  the  Federal  point  of  view,  once  and  for 
all,  as  of  the  moment  of  institution  of  suit.^° 

For  example,  Original  jurisdiction  at  Common  Law  or 
in  Equity,  of  a  District  Court  of  the  United  States,  con- 
tinues, notwithstanding  disappearance,  pending  suit,  of  the 
essential  initial  Jurisdictional  condition:  as,  in  case  of 
change  of  State  citizenship,  terminating  initial  diversity 
of  citizenship;  or  in  case  of  disappearance,  pending  a 
cause,  of  a  Federal  question,  initially  essential  to  the  juris- 
diction.^^ 

Amount  in  Controversy;  and  that  question,  and  the  question  of 
Merits,  (in  respect  of  Amount)  were,  on  the  plaintifF's  pleading,  one 
and  the  same;  and  adverse  view  of  the  latter  question  involved  ad- 
verse decision  upon  jurisdiction. 

Leschen  Eope  Co.  v.  Broderick,  201  U.  S.  166;  S  26:425;  L  50: 
710) ;  the  question  of  validity  of  an  alleged  Federal  trade-mark,  and 
the  question  of  the  Federal  jurisdiction  (by  Federal  question)  -were 
one  and  the  same;  and  decision  adverse  to  the  validity  of  the  trade- 
mark, as  alleged,  involved  dismissal  of  the  cause  for  lack  of  jurisdic- 
tion. 

Moore  v.  McGuire,  205  U.  S.  214;  S  27;  483;  L  51:  776;  suit  in  a 
Circuit  Court  of  the  United  States  to  clear  title  to  land,  of  a  cloud. 
Venue  of  such  a  suit  was  exclusive  in  the  State  rei  sitae.  The  land  was 
alleged  to  be  in  the  State  of  suit.  The  exact  boundary  line  was  not 
Judicially  known  to  the  Federal  Judiciary.  The  question  of  jurisdic- 
tion of  the  particular  Circuit  Court,  and  the  question  of  Merits, 
(namely  situs  of  the  land  in  the  plaintiff's  State),  were  thus  one  and 
the  same. 

So,  in  effect,  Chase  v.  Wetzler,  225  U.  S.  79;  S  32:  659;  L  56:  990. 

See  also.  United  States  v.  New  South  Farm  Co.,  241  U.  S.  64;  S 
36:505;  L  60:890. 

^As  in  the  cases  cited  above. 

As  to  the  operation,  in  such  situation,  of  a  judgment  of  dismissal 
(for  absence  of  jurisdiction),  by  way  of  res  judicata,  in  respect  of 
Merits,  in  a  subsequent  suit  between  the  parties  in  a  Court  having 
jurisdiction  of  the  Merits,  see  Collateral  Issue;  Ees  Judicata. 

^"See  Priority ;   Original  Jurisdiction  of  the  District  Courts. 

"See  Federal  Original  Jurisdiction  (Persistency  of),  (§§721,  759). 
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So,  where  one  domiciled  in,  and  appointed  executor  in, 
one  certain  State  (property  in  question  being  there  situ- 
ated), changes  his  domicil  and  citizenship  to,  and  person- 
ally is  in,  another  State,  the  jurisdiction  of  the  first  State 
in  the  Probate  proceeding  still  persists;  and  the  Court 
may  remove  him  from  the  executorship,  and  may  charge 
him  personally,  in  an  accounting;  and  its  judgment  to  that 
effect  is  entitled  to  full  Faith  and  Credit  in  the  second 
State." 

So,  of  pending  Appellate  Procedure." 

So,  mental  incompetency  of  a  defendant,  arising  pending 
suit,  does  not  defeat  the  jurisdiction,  even  as  among  dif- 
ferent political  societies." 

Persistency  of  jurisdiction  is,  however,  limited  to  origi- 
nal issues  and  necessary  incidents." 

§  573.    Quasi-Jurisdiction. 

A  Court  before  which  there  has,  in  form,  been  initiated 
a  suit  not  within  the  scope  of  jurisdiction  of  the  Court  (but 
within  the  scope  of  power  of  the  Sovereign),  may,  within 
limits,  exercise  a  quasi-jurisdiction,  to  such  extent  as  is 
necessary  to  avoid  injustice,  and  to  neutralize  the  action 
thus  far  taken. 

Thus,  a  Court  without  actual  jurisdiction,  may  revoke 
orders  improvidently  made,  so  as  to  restore  proper  status." 

§  574.  No  Constitutional  Right  of  Challenge  in 
Limine. 

Where  a  particular  Court  is  competent  to  take  juris- 
diction of  a  certain  person  named  as  defendant,  if  he  volun- 
tarily appears;   but  has  not  obtained,  and  cannot,  of  its 

"Michigan  Trust  Co.  v.  Ferry,  228  U.  S.  346;  S  33:  550;  L  57:  867. 

i^Nations  v.  Johnson,  24  How.  195 ;   L  16 :  628. 

^^Michigan  Trust  Co.  v.  Ferry,  cited  above. 

"New  York  L.  Ins.  Co.  v.  Dunlevy,  241  U.  S.  518;  S  36:  618;  L 
60:1140. 

"Mail  Co.  V.  Flanders,  12  Wall.  130;  L  20:  249. 

Where  a  Deputy  United  States  Marshal  had,  under  a  writ,  valid  on 
its  face,  but  void  in  law  by  reason  of  facts  dehors  the  record,  seized 
and  sold,  and  thus  converted  into  money,  certain  chattel  property  as 
property  of  the  defendant,  the  Federal  Court  from  which  the  writ 
had  issued,  took  jurisdiction  of  the  fund,  to  the  extent  of  enforcing 
the  defendant's  Equitable  title  to  it.  Gumbel  v.  Pitkin,  124  TJ.  S.  131; 
S  8:379;  L  31:374. 

Where  a  Federal  Bankruptcy  Court,  in  a  pending  Bankruptcy  pro- 
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own  power,  obtain,  jurisdiction  over  him;  the  rights  of 
such  person,  as  against  a  judgment  (such  in  form)  ren- 
dered against  him,  are  perfectly  preserved  (as  matter  of 
Federal  law)  by  the  nullity  of  the  judgment.  Challenge, 
therefore,  by  him,  in  limine,  before  such  Court,  of  its  juris- 
diction over  him,  (not  being  essential  to  his  rights),  is 
viewed  as  matter  of  privilege,  and  not  of  strict  right ;  and 
it  is  not  violative  of  the  Federal  Due  Process  requirement 
of  hearing,  for  the  forum  of  such  Court  to  impose  condi- 
tions upon  such  challenge:  as,  that  of  conversion  of  ap- 
pearance for  challenge  of  jurisdiction  into  a  general  ap- 
pearance." 

§  575.    Collateral  Issues. 

It  is  a  familiar  principle  of  the  Common  Law,  that  a 
Court  of  any  class,  having  jurisdiction,  in  a  particular 
cause,  of  a  principal  issue,  has,  thereby,  in  general,  juris- 
diction of  such  issues  (collaterally  arising  in  the  progress 
of  the  cause)  as  need  to  be  passed  upon  for  determination 
of  such  principal  issue,  even  where  the  issues  so  incident- 
ally arising,  would,  if  arising  directly,  and  not  incidentally, 
not  be  within  the  jurisdiction  of  such  Court.  This  prin- 
ciple, in  its  Common  Law  definition  and  particularization, 
is  tacitly  adopted  into,  and  is  applied  by,  the  Federal  Pro- 
cedure, both  (a)  as  between  Federal  Courts  of  generically 

ceeding,  wrongfully  assumed  jurisdiction  of  a  controversy,  related  to, 
but  not  within  the  scope  of,  that  proceeding,  and  caused  property  to 
be  sold,  it  was  competent  to  the  Court,  upon  ultimately  relinquishing 
jurisdiction,  to  turn  the  proceeds,  as  such,  over  to  another  Court  hav- 
ing jurisdiction  of  the  controversy.  First  Bank  v.  Title  &  Trust  Co., 
198U.  S.  280;   8  25:693;  L  49: 1051. 

Where  a  certain  Federal  Court  was  destitute  of  jurisdiction  of  a 
certain  Eeceivership  cause,  but  in  fact  proceeded  in  the  cause,  costs  of 
the  Eeceivership  were  held  payable  out  of  a  fund  realized  in  the  pro- 
ceeding, out  of  sale  of  goods.  Palmer  v.  Texas,  212  U.  S.  118;  S  29: 
230;   L  53:435. 

Pending  an  appeal  from  a  decree  dismissing  a  bill  for  want  of 
jurisdiction,  an  injunction  may  be  continued  for  preservation  of  the 
status  quo  pending  the  appeal.  Merrimack  River  Bank  v.  Clay  Cen- 
ter, 219  U.  S.  52Y;   S  31:  295;   L  55:  320. 

"York  V.  Texas,  137  IT.  S.  15;  S  11:9;  L  34:604;  Kaufiman  v. 
Wootters,  138  j.  S.  285;  S  11:298;  L  34:962;  Western  Indemnity 
Co.  V.  Eupp,  235  TJ.  S.  261 ;   S  35 :  3Y ;  L  59 :  220. 

See  §  664,  for  a  more  general  view. 
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different  classes/'  and  (b)  as  between  a  Federal  Court  and 
a  State  Court." 

§  576.  Denaturing  of  Such  Issues,  in  the  Federal  Orig- 
inal Jurisdiction. 

An  issue  thus  collaterally  arising  in  the  Federal  Original 
Jurisdiction,  loses,  for  purposes  of  Procedure,  its  generic 
character,  and  is  assimilated,  for  such  purposes,  to  the 
principal  issue.  Thus,  an  issue  of  fact,  generically  of  Com- 
mon Law  character,  arising  collaterally  in  a  Federal 
Equity  suit,  is  not  within  the  right  of  trial  by  jury  pre- 
scribed for  Common  Law  causes  by  the  Seventh  Amend- 
ment.^" 

So,  in  Contempt  Procedure,  of  Criminal  character,  in  a 
Federal  Court,  there  is  no  right,  under  the  Fifth  Amend- 
ment, to  trial  by  jury."^ 

§  577.    Judicial  Character  or  Status:— Court;  Judge. 

The  Federal  law  adopts,  for  its  various  requirements  (a) 
in  respect  of  Federal  tribunals  or  magistracies,  and  (b)  in 
respect  of  Foreign  or  of  State  tribunals  or  magistracies 
(in  so  far  as  the  Federal  law  deals  therewith),  the  Com- 
mon Law  conception  of  Courts  of  Justice  and  of  Judicial 
character  or  status. 

^'Thus,  a  Federal  Court  of  Equity,  exercising  (Federally  exclusive) 
pure  Patent  jurisdiction,  has  jurisdiction  of  Common  Law  issues  in- 
cidentally arising  (as  of  title,  abandonment,  and  assignment).  Eub- 
ber  Co.  v.  Goodyear,  9  Wall.  788;  L  19:  566;  Cawood  Patent,  94  U. 
S.  695;  L  24:  238;  Marsh  v.  Seymour,  97  U.  S.  348;  L  24:  963. 

"Pratt  V.  Paris  Gas  Light  Co.,  168  TJ.  S.  255;  S  18:  62;  L  42:  458: 
(competency  of  a  State  Court  to  pass  upon  a  pure  Patent  issue  thus 
incidentally  arising).  So,  of  pure  Admiralty  issues  thus  arising  in  a 
suit  in  a  State  Court.    Ibid,  259,  ad  fin. 

''"Barton  V.Barbour,  104  U.  S.  126;  L  26:672:  (seep.  133:  "The 
argument"  *  *  *) ;  Gormley  v.  Clark,  134  U.  S.  338;  S  10:554;  L 
33 :  909. 

"^See  Contempt;  Jury  Trial. 

For  instances  of  issues  asserted  to  be,  but  held  not  to  be,  collateral, 
see  Carey  v.  Houston  &  Tex.  Centr.  Ey.,  150  TJ.  S.  170;  S  14:  63;  L 
37: 1041;  Mutual  Eeserve  Ass'n  v.  Phelps,  190  U.  S.  147;  S  23:  707; 
L  47:  987;  H.  C.  Cook  Co.  v.  Beecher,  217  U.  S.  497;  S  30:  601;  L 
54:855. 
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This  proposition  is  illustrated  in  the  classification  as  of 
non- Judicial  character  or  status : 

(a)  of  a  Judge  acting  lawfully,  but — ^by  consent  of 
parties — in  a  field  outside  of  his  field  of  duty  ;^^ 

(b)  of  a  Judge  acting,  by  statute  (within  some  certain 
field)  in  a  ministerial  or  administrative  capacity  ;^^ 

(c)  of  a  Board  not  vested  with  Judicial  powers;^* 

(d)  of  arbitrators  ;^' 

(e)  of  appraisers,  surveyors,  certifiers,  and  the  like, 
acting  under  statute,^'  or  under  the  terms  of  a  contract." 

§  578.    Mingling  of  Judicial  with  Legislative  Status. 

It  is  not  uncommon  to  vest  in  an  oflicial  or  a  Board,  pri- 
marily of  Legislative  or  Executive  powers,  or  both,  Ju- 
dicial capacity,  in  a  greater  or  less  degree.  The  States 
severally — as  between  a  State  and  the  United  States — ^are 
free  to  carry  such  system  to  any  extent.^' 

In  the  Federal  system,  only  a  minor  degree  of  such  ming- 
ling of  capacities  is  permissible."' 

^^As  in  the  case  of  a  federal  Judge,  hearing,  by  consent,  and  pass- 
ing upon,  an  issue  of  fact,  without  a  jury,  in  the  absence  of  authority 
of  law  so  to  act  in  his  official  character.  In  such  case,  the  Judge  is  a 
mere  arbitrator,  and  there  is  no  Appellate  jurisdiction,  even  in  respect 
of  questions  of  law  involved  in  his  finding.  Campbell  v.  Boyreau,  21 
How.  223;  L  16:  96;  Rogers  v.  United  States,  141  F.  S.  548;  S  12: 
91;  L  35:  853;  Campbell  v.  United  States,  224  U.  S.  99;  S  32:  398; 
L  56 :  684.     See  Andes  v.  Slauson,  130  U.  S.  435 ;  S  9 :  5Y3 ;  L  32 :  989. 

"E.  g.,  as  a  licensing  magistrate,  in  a  Federal  area.  See  Pacific 
Whaling  Co.  v.  United  States,  187  U.  S.  447;  S  23: 154;  L  47:  253; 
United  States  v.  Ferreira,  13  How.  40;  L  14:42;  United  States  v. 
Todd,  13  How.  52,  note;  L  14:  47. 

"Prentis  v.  Atlantic  Coast  Line,  211  U.  S.  210;  S  29:67;  L  53: 
150 ;  (the  orders  of  such  a  Board  are  not  judgments,  in  the  legal  sense 
of  that  term:   as,  e.  g.,  for  the  purposes  of  Error). 

"Colombia  v.  Cauca  Co.,  190  U.  S.  524;  S  23 :  704;  L  47 :  1159. 

'«Omaha  v.  Omaha  Water  Co.,  218  U.  S.  180;  S  30:  615;  L  54:  991. 

"Chicago,  Santa  Fe  etc.  R.  E.  v.  Price,  138  U.  S.  185;  S  11:290; 
L  34 :  917 :  finality,  under  the  terms  of  a  railroad  contract,  of  a  cer- 
tificate (as  to  fulfilment  of  the  contract)  of  the  chief  engineer. 

The  terms,  "Court"  and  "Judge"  are,  in  Federal  texts,  occasionally 
used  interchangeably,  where  only  Judicial  character  or  status,  and  not 
the  matter  of  form  of  Judicial  machinery,  is  in  question.  See  United 
States,  Pet'r,  194  U.  S.  194;   S  25:  794;   L  49:  629. 

"'See  Eepublican  Form  of  (State)  Government  (§  153). 

"'See  Distribution  of  Powers  as  Among  the  Three  Branches  (§§ 
307-311). 
32 
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Examples  of  such  mingling  of  functions,  in  the  State 
field,  are  seen  in  the  case  of  certain  railroad  commissions, 
and  the  like,  vested  with  Judicial  power.^" 

§  579.    Quasi-Judicial  Status. 

It  may,  and  constantly  does,  occur,  that  there  arises  col- 
laterally before  an  Executive  Board  or  Magistrate,  Fed- 
eral or  State,  an  issue  of  fact,  or  of  law,  of  Judicial  char- 
acter. In  dealing  with  such  an  issue,  so  collaterally  aris- 
ing, such  Board  or  Magistrate  possesses  Judicial  powers, 
and  is  of  quasi- Judicial  character  or  status.'^ 

^•'As,  in  Detroit  etc.  Ey.  v.  Michigan  E.  E.  Comm.,  235  U.  S.  402; 
S  35:126;   L  59:  288. 
"See  §§  568  et  seq. 


CHAPTER  XCVI. 

Definition  of  Suit. — Ancillary  Suit.^ 

§  580.    The  General  Principle. 

The  Federal  law  adopts,  for  its  various  occasions,  the 
Common  Law  conception  and  definition  of  a  suit  in  a  Court 
of  Justice,  or  before  a  Judicial  Magistrate. 

The  Common  Law  conception  and  definition,  as  Feder- 
ally adopted,  look  to  substance,  and  not  to  form,  and,  as  a 
result,  readily  apply  themselves  to  situations  of  more  of 
less  exceptional  character." 

'^Variants:  "case";  "proceeding";  "cause";  "controversy",  etc.; 
the  subject  being  dealt  with  from  the  standpoint  of  Constitutional  or 
Congressional  texts  employing  the  terms  in  question. 

^Examples  of  suit  are:  a  statutory  proceeding  in  a  State  Court, 
against  State  Tax  officials,  to  enjoin  taxation  alleged  to  be  invalid 
(Weston  V.  Charleston,  2  Pet.  449 ;  L  7 :  481) ;  a  motion  for  order 
of  dissolution,  as  unjustified,  of  a  seizure  on  execution  (Klein  v. 
New  Orleans,  99  U.  S.  149 ;  L.  25 :  430)  ;  a  proceeding,  in  personam, 
by  a  State,  in  a  State  Court,  for  recovery  of  assessed  taxes  (Southern 
Pac.  E.  E.  V.  California,  118  U.  S.  109;  S  6:  993;  L  30: 103)  ;  a  pres- 
entation, in  a  State  Probate  Court,  under  statute,  of  a  claim  against 
the  estate  of  a  decedent,  for  allowance  (Bristol  v.  Washington  County, 
177  TI.  S.  133;  S  20:  586;  L  44:  701:  such  a  proceeding  is  in  char- 
acter removable  to  a  Court  of  the  United  States) ;  a  Probate  pro- 
ceeding, asserting  jurisdiction  in  rem  over  property  as  of  a  decedent's 
estate  (Goodrich  v.  Ferris,  214  U.  S.  71;  S  29:  580;  L  53:  914) ;  a 
statutory  proceeding  for  Mandamus,  or  for  Mandatory  Injunction, 
against  a  carrier,  to  compel  the  acceptance  of  goods,  for  transit,  on 
certain  terms  (American  Ex.  Co.  v.  Michigan,  177  U.  S.  404;  S  20: 
695 ;  L  44 :  823)  ;  a  statutory  proceeding,  in  a  Court,  for  challenge  of 
the  alleged  result  of  a  vote  of  choice  of  a  county-seat  (Smith  v. 
Adams,  130  IT.  S.  167;  S  9:  566;  L  32:  895) ;  or  for  contest  over  in- 
cumbency of  a  public  office  (Boyd  v.  Thayer,  143  TJ.  S.  135 ;  S  12 :  375 ; 
L  36 :  103 :  State  Governorship)  ;  Eminent  Domain  Procedure,  within 
the  Judicial  field  of  that  general  subject-matter  (Traction  Co.  v. 
Mining  Co.,  196  IJ.  S.  239;  S  25:251;  L  49:462);  cases,  generally, 
cited  under  Eminent  Domain. 

See,  also,  under  Judicial  Character  or  Status. 

Examples  of  proceedings  not  within  the  definition  of  suit  are :  State 
statutory  proceeding  by  Judicial  officers,  in  advance  of  issue  of  pro- 
posed municipal  bonds,  to  pass  upon  the  validity  thereof,  if  issued; 
but  without  binding  power  in  favor  of  future  purchasers  of  the  bonds 
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§  581.    Divisibility  of  a  Suit:— Separable  Features. 

A  proceeding,  in  itself  accurately  definable  as  a  suit,  may 
be  divisible,  to  one  or  to  another  intent,  into  a  number  of 
distinct  suits.^ 

§  582.    Counter-Suit. 

The  Federal  law  follows  the  general  rules  of  the  Com- 
mon Law  and  of  Equity,  in  respect  of  counter-suits  of  one 
or  of  another  class.* 

The  doctrines  of  this  general  subject  have  their  most  dis- 
tinctive Federal  operation  in  the  field  of  Jurisdiction  of 
Federal  Courts,  of  one  or  of  another  class,  and  at  one  or 
another  stage,  initial  or  Appellate.  Its  operation  in  such 
field  can  be  most  conveniently  discussed  from  one  or  an- 
other standpoint  of  Federal  Jurisdiction." 

§  583.  A  Collateral  Issue  before  an  Executive  Official, 
as  a  Suit. 

From  what  has  been  said  in  the  preceding  Chapter,  of 
Judicial  issues  arising  collaterally  before  an  Executive  of- 
ficial, it  follows  that  such  an  issue,  so  arising,  is  a  suit,  if 
the  parties  concerned  choose  to  treat  it  as  such  and  to 
segregate  it  from  the  main  controversy  for  Judicial  review. 

§  584.    Ancillary  Suit. 

The  Federal  law  adopts  and  follows  the  Common  Law 
conception  and  definition  of  Ancillary  suit.* 

(Tregea  v.  Modesto  District,  164  U.  S.  179;  S  1Y:52;  L  41:395); 
statutory  appeal  from  a  lower  to  a  higher  Taxing  Board  (Upshur 
County  V.  Eieh,  135  U.  S.  467;  S  10:651;  L  34:196);  an  applica- 
tion for  an  occupation-license,  to  a  Judge,  acting  in  this  field,  as  an 
Administrative,  not  as  a  Judicial,  magistrate  (Pacific  Whaling  Co.  v. 
United  States,  187  U.  S.  447;  S  28:154;  L  47:253).  See  Judge; 
Court. 

A  proceeding  hefore  a  United  States  Commissioner,  sitting  as  a 
committing  magistrate,  is  a  "case",  within  the  general  meaning  of 
that  term;  hut  it  has  heen  viewed  as  not  a  "case"  within  the  mean- 
ing of  a  certain  Act  of  Congress  (Todd  v.  United  States,  158  U.  S. 
278;   S  15:889;  L  39:  982). 

'As,  for  Removal  from  a  State,  to  a  Federal,  Court.  See  Eemoval : 
Separable  Controversy. 

*E.  g.,  to  the  efFect  that  unliquidated  damages  are  not  the  subject 
of  set-off,  at  law.    (United  States  v.  Eobeson,  9  Pet.  319;  L  9: 142). 

°E.  g.,  that  of  Jurisdictional  Amount.  See,  generally,  Set-off  and 
Counter-Suit. 

"Examples  of  Ancillary  suit  are : 

Suit  in  Equity  for  enforcement  or  for  protection  of  a  decree  of 
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the  same  Court  (Eoot  v.  Woolworth,  150  U.  S.  401;   S  14: 136;  L  37 
1123;   Julian  v.  Central  Trust  Co.,  193  U.  S.  93;    S  24:399;   L  48 
629;  Gunter  v.  Atlantic  Coast  Line,  200  U.  S.  273;   S  26:  252;  L  50 
477;   Kessler  v.  Eldred,  206  U.  S.  285;    S  27:611;   L  51:1065);    or 
of  another  Court  (Eiverdale  Mills  v.  Manufacturing  Co.,  198  U.  S. 
188;   S  25:629;  L  49:1008). 

Suit  to  enjoin  (without  impeachment  of  its  validity),  enforcement 
of  an  outstanding  judgment  (Simms  v.  Guthrie,  9  Cr.  19;  L  3:  642; 
Johnson  v.  Christian,  125  U.  S.  642;  S  8:  989;  L  31:  820). 

Suit,  hy  a  stranger  to  a  pending  suit,  for  protection  of  his  property 
against  an  attachment-proceeding  in  the  pending  suit  (Jones  v. 
Andrews,  10  Wall.  327;  L  19:935;  Krippendorf  v.  Hyde,  110  U.  S. 
276;   S  4:27;  L  28:145). 

Suit,  by  the  plaintiff  in  a  pending  suit,  to  restrain  the  defendant 
therein  from  disposing  of  property  in  anticipation  of,  and  in  fraud  of, 
the  expected  judgment  in  the  pending  suit  (Dewey  v.  West  Fairmont 
Gas  Coal  Co.,  123  U.  S.  329;   S  8: 148;   L  31: 179). 


CHAPTEE  XCVII. 
Peocedukb  as  Civil  or  as  Ceiminal. — As  Penal/ 

§  585.    Procedure  as  Civil  or  as  Criminal. 

Illustrative  examples  of  Federal  application  of  the  Fed- 
erally Adopted^  Common  Law  differentiation  between 
Civil,  and  Criminal,  Procedure,  may  be  cited  as  follows : 

Habeas  corpus,  challenging  a  pending  Criminal  proceed- 
ing, is  a  Civil  proceeding.^ 

Written  charges  of  fraud,  filed  before  a  State  magistrate 
of  Judicial  character,  under  a  State  statute,  by  a  judgment 
creditor  against  the  judgment  debtor,  in  proceedings  under 
execution,  leading,  upon  a  finding  adverse  to  the  debtor,  to 
imprisonment  for  a  considerable  term,  are  Civil  procedure.* 

A  suit  by  a  State,  seeking  to  enjoin  individuals  against 
violation  of  Criminal  laws  of  the  State,  is,  from  the  stand- 
point of  Federal  Jurisdiction,  of  Criminal  character.* 

We  may  refer  to  the  distinction  between  Civil  and  Crimi- 
nal aspects  of  Contempt  Procedure.' 

§  586.    Civil  Actions,  as  Penal,  or  as  Non-Penal. 
There  is  no  hard  and  fast  relation  between  (a)  cause  of 
action,  and  (b)  Procedure  (as  Penal  or  as  non-Penal) ; 

^The  subject  being  material  to  our  field  of  study  principally  from 
the  standpoints:  (a)  of  Due  Process  of  Law,  in  Judicial  Procedure; 
(b)  of  Faith,  and  Credit  to  judgments;  (c)  of  Eemoval;  and  (d)  of 
power  or  duty  of  inter-enforcement  of  laws  as  between  the  United 
States  and  a  State;  and  being  treated  from  those  and  certain  other 
like  Federal  standpoints  only. 

'%%  518-522. 

«Ex  parte  Tom  Tong,  108  U.  S.  556;  S  2:  871;  L  2Y:  826. 

«Stevens  v.  Fuller,  136  IJ.  S.  468;  S  10:  911;  L  34:  461. 

"Oklahoma  v.  Atchison,  T.  &  S.  F.  Ey.,  220  TJ.  S.  277;  S  31:434; 
L  55:465;  Oklahoma  v.  Gulf,  Colorado  &  S.  F.  Ey.,  220  U.  S.  290; 
S  31:437;  L  55:469. 

sBessette  v.  W.  B.  Conkey  Co.,  194  TJ.  S.  324;  S  24:665;  L  48: 
997;  Matter  of  Christensen  Engineering  Co.,  194  IJ.  S.  458;  S  24: 
729;  L  48:1072;  Doyle  v.  London  Guarantee  Co.,  204  U.  S.  599;  S 
27:  313;  L  51:  641;  Gompers  v.  United  States,  233  U.  S.  604;  S  34: 
693;  L  58:1116. 
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but,  on  the  contrary,  it  is  competent  to  Legislative  author- 
ity to  make  Procedure  optional,  as  between  the  two  forms.' 

In  the  absence  of  specific  Legislative  provision,  such  op- 
tion is  presumed  to  exist.' 

While  in  Penal  actions  the  rules  of  Civil  Procedure  pre- 
vail, in  general,"  as,  those  of  the  necessary  degree  of  pre- 
ponderance of  evidence,^"  and  of  pleading,"  nevertheless. 
Penal  Procedure  has  certain  aspects  of  Criminal  Proce- 
dure." 

As  matter  of  statutory  Interpretation,  the  question  may 
arise,  in  a  given  case,  whether  a  pecuniary  amount  fixed  by 
statute,  is  fixed  as  penalty,  or  merely  as  liquidated  Civil 
damages.^^ 

^Lees  V.  United  States,  150  TJ.  S.  476;  S  14:163;  L  37:1150; 
United  States  v.  Zucker,  161  U.  S.  475 ;  S  16 :  641 ;  L  40 :  777 ;  Schick 
V.  United  States,  195  U.  S.  65;  S  24:826;  L  49:99;  Hepner  v. 
United  States,  213  U.  S.  103;  S  29:474;  L  53:720;  United  States 
V.  Eegan,  232  U.  S.  37;   S  34:  213;  L  58 :  494. 

«StockweU  V.  United  States,  13  Wall.  531;  L  20:491. 

^E.  g.,  in  respect  of  ordering  a  verdict  for  the  plaintiff  (Hepner  v. 
United  States,  cited  above)  ;  of  burden  of  proof  (Lilienthal's  Tobacco 
V.  United  States,  97  U.  S.  237;  L  24:  901). 

"United  States  v.  Eegan,  232  U.  S.  37;  S  34:213;  L  58:494; 
(proof  beyond  a  reasonable  doubt  not  necessary). 

"Locke  V.  United  States,  7  Cr.  339;  L  3:364;  Clifton  v.  United 
States,  4  How.  242;  L  11:  957;  Snyder  v.  United  States,  112  U.  S. 
216;  S  5:118;  L  28:697;  Coffey  v.  United  States,  116  U.  S.  427; 
S  6:432;  L  29:681;  117  U.  S.  233;  S  6:717;  L  29:890;  Frieden- 
stein  v.  United  States,  125  U.  S.  224 ;  S  8 :  838 ;  L  31 :  736. 

"Boyd  V.  United  States,  116  U.  S.  616;  S  6:  524;  L  29:  746;  Lees 
V.  United  States,  150  U.  S.  476;  S  14:163;  L  37:1150  (a  Penal 
action  a  "criminal  case"  within  the  meaning  of  the  Fifth  Amend- 
ment, in  its  inhibition  of  compelling  the  defendant  to  be  a  witness 
against  himself). 

"Brady  v.  Daly,  175  U.  S.  148;  S  20:  62;  L  44: 109;  (holding  the 
"damages"  (if  not  less  than  a  certain  sum)  of  the  Copyright  Act,  U. 
S.  Eev.  Stats.,  §  4966,  to  be  Civil  damages,  not  penalty.  So  of  treble 
damages  under  the  Sherman  Act  (Chattanoga  Foundry  v.  Atlanta, 
203  U.  8.  390;  S  27:65;  L  51:241). 

The  ordinary  form  of  statutory  liability  of  officers  of  a  corporation, 
as  such  officers,  is,  in  the  view  of  the  Federal  law,  not  Penal  in  char- 
acter.   Huntington  v.  Attrill,  146  U.  S.  657;  S  13 :  224;  L  36 :  1123. 

For  an  instance  of  a  suit  asserted  to  be,  but  held  not  to  be.  Penal, 
see  Meeker  &  Co.  v.  Lehigh  Valley  E.  E.,  236  U.  8.  412;  S  35:  328; 
L  59:644. 

As  to  the  line  of  distinction — sometimes  in  question — between 
Penalty  (in  form)  as  Penalty  proper,  or  as  Tax,  see  Taxation,  §  361. 


504  Principles  of  the  Federal  Law. 

§  587.  Persistence  of  the  Differentiation,  After  and 
Into,  Judgment. 

The  differentiations  above  considered  are  of  so  funda- 
mental importance  that  they  do  not  disappear  when  a  cause 
of  action — Civil  proper,  Penal,  or  Criminal — goes  into 
judgment;  but  continue  into,  and  characterize,  the  judg- 
ment; and  the  judgment  may  be  inquired  into  from  this 
point  of  view.^* 

"Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265;  S  8: 1370;  L  32: 
239. 


CHAPTER  XCVIII. 

Procedure  In  Kbm.^ 

§  588.    Prefatory. 

As  in  other  fields  of  Procedure,  so  in  the  field  of  suits  in 
Rem,  the  Federal  law  adopts,  in  general,  the  Common  Law 
conception  and  principles ;  introducing  only  such  modifica- 
tion or  specialization  as  is  required  by  the  Federal  Political 
and  Judicial  system. 

Such  Federal  modification  or  specialization  is  dealt  with 
at  other  points.  It  is  proposed,  at  the  present  point,  only 
to  present  Federal  illustrations  and  applications  of  general 
principles  not  peculiar  to  the  Federal  system. 

§  589.    Federal  Application  and  Illustration. 

Such  general  principles,  in  their  Federal  operation  and 
application,  may  be  summarized  and  illustrated  as  follows : 

(1)  A  res  is  not  necessarily  corporeal,  but  may  be  incor- 
poreal: as,  a  chose  in  action;^  or  title,  as  distinguished 
from  the  subject-matter  of  the  title.^ 

(2)  Constructive,  if  not  actual,  notice  to  persons  inter- 
ested, is  essential  to  jurisdiction,  as  against  such  persons.* 

(3)  Jurisdiction,  once  acquired,  over  a  corporeal  chat- 
tel, is  not  defeated  by  tortious  removal  of  the  chattel  from 
the  political  area  in  question." 

^The  subject  being  material  to  our  field  of  study  principally  from 
the  standpoints  (a)  of  Federal  or  State  power,  and  (b)  of  present 
actual  Federal  or  State  Judicial  Jurisdiction ;  and  being  treated  from 
those  and  other  like  Federal  standpoints,  only. 

^Wallace  v.  M'Connell,  13  Pet.  136;  L  10:  95;  Eio  Grande  E.  E. 
V.  Gomila,  132  U.  S.  478 ;  S  10 :  155 ;  L  33 :  400. 

^MeUen  v.  Moline  Iron  Works,  131  U.  S.  352;  S  9:  781;  L  33: 178; 
a  title-clearing  suit,  by  a  simple  (non-judgment)  creditor,  to  set  aside 
a  mortgage  on  property  of  the  debtor. 

Citizens'  Savings  etc.  Co.  v.  Illinois  Centr.  E.  E.,  205  TJ.  S.  46;  S 
27 :  425 ;  L  51 :  703 :  (a  suit,  by  stockholders,  for  cancellation  of  bur- 
densome deeds  and  leases  running  to  the  corporation). 

Overby  v.  Gordon,  177  U.  S.  214;  S  20:  603;  L  44:741  (see  p.  221, 
ad  fin.)  :  Probate  and  Administration  as  matter  of  res. 

*Dupasseur  v.  Eochereau,  21  Wall.  130;  L  22:588  (foreclosure 
suit). 

'Overby  v.  Gordon,  cited  above. 
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(4)  Jurisdiction  once  obtained,  by  Priority,  oyer  a  res, 
extends  to  incidents :  as,  in  a  foreclosure  suit,  to  a  question 
of  a  title  made  by  the  mortgagor  pendente  lite.' 

(5)  Other  things  being  equal.  Priority  in  exercising  jur- 
isdiction over  a  res,  is  exclusive.' 

(6)  Jurisdiction  may  attach  upon  initiation  of  a  suit.' 

(7)  The  general  principles  of  the  subject  operate  in  case 
of  statutory  Extensions,^  of  Jurisdiction  and  of  Procedure 
in  Rem." 

sfitout  V.  Lye,  103  U.  S.  66;  L  26:428;  Fanners'  Loan  &  Trust 
Co.  Y.  Lake  Street  E.  E.,  lYY  IJ.  S.  51;  S  20:  564;  L  44:  667;  (same 
case,  as  Lake  Street  E.  E.  v.  Farmers'  Loan  Co.,  182  U.  S.  41Y ;  S  21 : 
870 ;  L  45 :  1161)  ;  in  a  foreclosure  suit  by  a  trustee-mortgagee,  the 
res  includes  (a)  a  question  of  Equitable  obligation  of  the  trustee; 
and  (b)  questions  of  fitness  of  the  trustee;  of  wrongdoing  by  him; 
and  of  propriety  of  his  removal  from  the  trust ;  and  separate  counter- 
suit  on  those  matters  is  inadmissible. 

'Eickey  Land  etc.  Co.  v.  Miller  &  Lux,  218  TJ.  S.  258;  S  31:11; 
L  54: 1032. 

^As,  upon  filing  of  a  bill  in  Equity.  Farmers'  Loan  &  Trust  Co.  v. 
Lake  Street  E.  E.,  cited  above. 

»See  Extension  (§§  554-557). 

"American  Land  Co.  v.  Zeiss,  219  TJ.  S.  47;  S  31:  200;  L  55:82 
(dealing  with  broad  State  title-clearing  legislation). 


CHAPTEE  XCIX. 

Moot  Cases. — Amicable  Suits. 

§  590.    Prefatory;  Definition  of  Moot  Case. 

The  Federal  non-Organic  law  (and  perhaps,  by  way  of 
Incident,  the  Federal  Organic  law,  to  some  extent)  adopts 
the  Common  Law  conception  and  principles  of,  and  in  re- 
spect of,  moot  cases.^ 

A  moot  case  is  a  case  existing  as  such  in  form,  but  pre- 
senting no  actual  Judicial  issue. 

A  given  case  (a)  may  be  of  moot  character  at  and  from 
the  outset,  or  (b)  may  become  of  that  character,  pending 
its  progress.  In  the  former  case,  it  never  had  a  right  to  a 
standing  in  Court ;  in  the  latter  case,  it  loses  its  right  to  a 
standing  in  Court,  immediately  upon  becoming  of  moot 
character. 

Cases  Originally  Moot. 

Instances  of  cases  moot  from  their  inception,  are  pre- 
sented : 

1]*  where  the  United  States,  having  no  real  interest,  con- 
sents to  be  made  a  party  plaintiff  or  defendant,  in  order  to 
attempt  to  give  Judicial  Jurisdiction  of  a  certain  issue  f 
2]  or  where  two  persons  make  a  pretended  contract,  and 
one  of  them  sues  the  other  upon  it,  as  upon  a  genuine  con- 
tract, with  the  object  and  view  of  obtaining  a  decision  upon 
a  question  of  law  f 

^Cases  generally,  cited  below,  in  this  Chapter. 

*Dark-faced  mimerals  are  inserted  merely  for  convenience  of  ref- 
erence. 

^United  States  v.  San  Jacinto  Co.,  125  F.  S.  373;  S  8:  850;  L  31: 
747;  United  States  v.  Beebe,  137  TJ.  S.  338;  S  8:1083;  L  33:121 
(suits  by  the  United  States  purely  in  the  interest  of  private  persons, 
to  test  the  validity  of  land  patents, — ^the  United  States  having  no  title 
or  pecuniary  interest). 

Muskrat  v.  United  States,  219  U.  S.  346;  S  31:250;  L  55:246; 
(in  which  the  United  States,  having  no  interest,  consented  to  be  a 
defendant  in  the  Court  of  Claims,  to  test  the  Constitutionality  of  an 
Act  of  Congress). 

'Lord  V.  Veazie,  8  How.  351 ;  L  12 :  1067  (writ  of  Error  dismissed, 
on  motion  of  a  third  person  having  an  interest  in  the  subject-matter). 
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3]  or,  in  general,  where  the  suit  is  a  mere  contrivance  to 
obtain  a  decision,  without  hearing  of  the  persons  actually 
interested ;' 

4]  or  where  the  suit  is  brought  collusively  to  affect  ad- 
versely third  persons  interested  in  the  res  in  question.' 

Cases  Becoming  Moot. 

Instances  of  cases  not  originally  moot,  but  becoming 
moot,  pendente  lite,  are  presented : 

5]  where  one  party  to  a  suit  becomes  a  purchaser  of  the 
opposing  party's  interest  in  the  subject-matter,  or  where, 
in  some  other  form,  the  parties  compose  their  differences, 
with  the  result  of  disappearance  of  actual  conflict  of  inter- 
ests between  them  f 

6]  or  where,  pending  a  suit  between  two  corporations,  the 
two  corporations  have  come  under  one  and  the  same  con- 
trol, with  the  result  of  absence  of  actual  conflict  of  inter- 
ests f 

7]  or  where  a  liability,  or  burden,  in  controversy  (as,  that 
of  a  tax  assessed)  is  voluntarily  paid  or  satisfied,  pending 
the  suit;' 

8]  or  where  an  indictment  has  been  dismissed,  and  the 
offence  is  outlawed  f 

*Corbus  V.  Gold  Mining  Co.,  187  TJ.  S.  455;  S  23: 157;  L  47:256; 
Gaines  v.  Hennen,  24  How.  553;  L  16:770;  characterizing  (pp.  628, 
629)  the  earlier  case  of  Patterson  v.  Gaines,  6  How.  550;  L  12:  553, 
as  fictitious  and  moot ;  Cleveland  v.  Chamberlain,  1  Bl.  419 ;  L  17 :  93. 

"Louisville  Trust  Co.  v.  Louisville  etc.  Ey.,  174  U.  S.  674;  S  19: 
827 ;  L  43 :  1130 ;  (collusive  foreclosure  suit,  to  shut  out  judgment 
creditors  subordinate  to  the  mortgage). 

"Wood  Paper  Co.  v.  Heft,  8  Wall.  333;  L  19:879;  San  Mateo 
County  V.  Southern  Pac.  R.  R.,  116  U.  S.  138;  S  6:317;  L  29:589; 
Tennessee  etc.  E.  E.  v.  Southern  Telegr.  Co.,  125  U.  S.  695;  S  8: 
1391;  L  31:853;  Buck's  Stove  Co.  v.  American  Fed.  of  Labor,  219 
U.  S.  581;  S  31:  472;  L  55:  345;  Dakota  County  v.  Glidden,  113  U. 
S  222;  S  5:428;  L  28:981:  (in  the  latter  case,  a  new  substituted 
contract  was  made,  pending  suit  upon  an  earlier  contract). 

'South  Spring  Gold  Co.  v.  Amador  Gold  Co.,  145  U.  S.  300;  S  12: 
921;  L  36:  712. 

sLittle  V.  Bowers,  134  TJ.  S.  647;  S  10:620;  L  33:1016;  Singer 
Mfg.  Co.  V.  Wright,  141  U.  S.  696;  S  12: 103;  L  35:  906;  California 
V.  San  Pablo  etc.  E.  E.,  149  U.  S.  308;  S  13:  876;  L  37: 747. 

»Lewis  V.  United  States,  216  U.  S.  611;  S  30:438;  L  54:637  (in 
such  situation.  Error  will  not  lie  to  the  dismissal  of  the  indictment, 
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9]  or  where,  pending  habeas  corpus, — challenging  the 
amount  fixed  for  bail,  as  excessive — bail  is  given ;" 
10]  or  where,  in  habeas  corpus,  there  is  challenged  a  de- 
nial of  the  writ,  on  a  certain  ground;  and,  pending  the 
habeas  corpus  proceeding,  that  ground  disappears ;" 
11]  or  where,  pending  habeas  corpus  seeking  to  prevent 
deportation  of  an  alien,  deportation  is  actually  carried 
out;" 

12]  or  where,  pending  Appeal  or  Error,  the  judgment  com- 
plained of  has  been  satisfied  ;^^ 

13]  or  where  (in  Prohibition)  the  lower  Court  has  yielded, 
pending  the  Prohibition  suit," 

14]  or  the  proceeding  sought  to  be  prohibited  has  come  to 
an  end  ;^° 

15]  or  where,  pending  Error  to  a  Probate  Court  to  effect 
revocation  of  administration,  the  Probate  Court  admits  a 
will  to  Probate,  and  thereby  nullifies  the  administration 
decree;^" 

16]  or  where,  pending  an  action  against  a  corporation,  the 
corporation  is  effectually  dissolved,  without  reservation, 
express  or  incidental,  of  continued  existence  for  the  ac- 
tion;" 

17]  or  where,  pending  a  suit  dealing  with  an  election,  the 
time  within  which  the  election  might  take  place  has 
felapsed,^* 

upon  a  contention  of  the  defendant  of  right  on  his  part  to  a  speedy 
trial, — that  question  being  now  a  moot  one.) 

"Johnson  v.  Hoy,  227  TJ.  S.  245;   S  33:240;  L  57:497. 

"Fisher  v.  Baker,  203  U.  S.  174;  S  27: 135;  L  51: 142;  the  habeas 
corpus  proceeding  being  under  review,  by  the  Supreme  Court,  on 
Error,  the  question  before  the  Supreme  Court  became  a  moot  question 
(p.  181). 

i^Cheong  Ah  Moy  v.  United  States,  113  TJ.  S.  216;  S  5:  431;  L  28: 
983. 

i^American  Book  Co.  v.  Kansas,  193  U.  S.  49;  S  24:397;  L  48: 
613. 

i^Jones  V.  Montague,  194  U.  S.  147;   S  24:  611;  L  48:  913. 

"United  States  v.  Hoffmann,  4  Wall.  158;  L  18:354;  Ex  parte 
Joins,  191  U.  S.  93;   S  24:  27;  L  48: 110. 

i«Kimball  V.  Kimball,  174  U.  S.  158;   S  19:  639;   L  43:  932. 

"Pendleton  v.  Eussell,  144  U.  S.  640;  S  12:743;  L  36:  574.  (As 
to  power  of  such  dissolution,  as  against  creditors,  see  Corporation; 
Eemedy) . 

"Eichardson  v.  M^Chesney,  218  U.  S.  487;   S  31:43;   L  54: 1121. 
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18]  or  the  election  has  in  fact  been  held ;" 
19]  or  where,  pending  a  suit  to  try  title  to  public  office, 
the  term  of  office  expires  f° 

20]  or  where,  pending  a  suit  to  invalidate,  for  the  purposes 
of  an  impending  election,  a  State  Congressional  District 
Act,  the  election  (of  a  Representative)  has  de  facto  taken 
place,  and  the  House  of  Representatives  has  seated  the 
person  de  facto  elected ;" 

21]  or  where,  pending  a  suit  to  cancel  a  revocation  of  a 
State  permit  or  license,  the  term  of  the  license  or  permit 
expires  f  ^ 

22]  or  where  a  statute  (in  question  only  in  respect  of  its 
operativeness  in  futuro),  has  been  repealed,  pending  the 
suit  f^ 

23]  or  where,  pending  Federal  Error  to  a  State  Court, 
upon  a  State  statute  challenged  as  Federally  unconsti- 
tutional, the  highest  Court  of  the  State  adjudges  the  Stat- 
ute null  by  reason  of  inconsistency  with  the  State  Consti- 
tution ;^* 

24]  or  where  proposed  action  in  pais,  (in  controversy),  is 
made,  for  the  present,  impossible,  by  reason  of  War.°^ 

Certain  Paeticulars. 

25]  It  is  immaterial  at  what  stage  of  a  cause  the  moot 
character  arises;  whether,  for  example,  in  a  State  Court 
or  in  a  Federal  Court ;  in  a  trial  Court  or  in  an  Appellate 
Court.    Whenever,  and  at  whatever  stage  it  arises,  the  case 

i»Mills  V.  Green,  159  IJ.  S.  651;  S  16:132;  L  40:293;  unless 
there  be  involved  questions  of  permanent  future  operativeness, — as 
questions  of  registration  of  voters.  Giles  v.  Harris,  189  U.  S.  475; 
S  23 :  639 ;   L  47 :  909. 

^'Tennessee  v.  Condon,  189  U.  S.  64;   S  23:  579;  L  47:  709. 

"Ricliardson  v.  McOhesney,  218  TJ.  S.  487;  S  31:43;  L  54:1121 
(such  action  of  the  House  being  final  and  conclusive) . 

^^Security  L.  Ins.  Co.  v.  Prewitt,  200  U.  S.  446;  S  26:  314;  L  50: 
545;   202  U.  S.  246;    S  26:619;   L  50:1013. 

"New  Orleans  Flour  Inspectors  v.  Glover,  160  U.  S.  170;  S  16: 
321;  L  40:382;  161  IT.  S.  101;  S  16:492;  L  40:632;  Dinsmore  v. 
Southern  Ex.  Co.,  183  U.  S.  115;  S  22:45;  L  46:111;  Campbell  v. 
California,  200  U.  S.  87;   S  26: 182;  L  50:  382. 

"Metzger  Motor  Car  Co.  v.  Parrott,  233  U.  8.  36;  S  34:  575;  L  58: 
837:    (the  Federal  question  being  thereby  eliminated). 

2«United  States  v.  Hamburg- American  Co.,  239  U.  S.  466;  S  36: 
212;   L  60:387. 
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then,  by  operation  of  law,  becomes — for  the  purposes  of 
Federal  law — a  moot  case.^° 

26]  So,  it  is  immaterial  at  what  stage  the  change  of 
character  is  brought  to  the  attention  of  the  Court." 

27]  Moot  character  may  exist,  or  may  arise,  in  respect 
of  one  only  (or  of  less  than  all)  of  various  aspects,  stages 
or  issues,  presented  in  the  course  of  a  cause.  Thus,  where  a 
lower  Court,  being  under  the  duty  of  hearing,  and  passing 
upon,  a  certain  question  of  law,  renders  a  pro  forma  judg- 
ment, against  its  own  view,  and  solely  for  the  purpose  of 
effectuating  Eeview  (not  otherwise  to  be  had)  by  a  higher 
Court,  the  issue  thus  presented  (as  matter  of  form)  to  the 
higher  Court,  is  a  moot  issue.  ^' 

28]  Since  moot  action  is  opposed  to  Public  Policy,  a 
Court  is  open  to  information  by  any  person,  and  may  in- 
form itself  in  any  convenient  way;  and,  being  informed, 
will  act  without  regard  to  the  wishes  of  the  record  parties.^' 

29]  Where  a  case  becomes  a  moot  case  pendente  lite,  the 
dismissal  of  it  as  such  is  not  necessarily  absolute,  but  is  so 
ordered  as  to  protect  all  interests.^" 

^'As,  for  example,  after  argument  in  the  Supreme  Court,  upon 
Error  to  a  Federal  Court.  San  Mateo  County  v..  Southern  Pac.  E.  K., 
116  U.  S.  138;  S  6:317;  L  29:589;  Buck's  Stove  Co.  v.  American 
Federation  of  Labor,  219  U.  S.  581;  S  31:4Y2;  L  55:345;  other 
cases,  generally,  cited  above  in  this  section. 

^'Ubi  supra. 

An  exceptional  situation  is  presented,  in  the  case  of  short-term 
orders  of  the  Interstate  Commerce  Commission.  Expiration  of  the 
period  of  the  order,  pending  Judicial  Eeview,  is  viewed  as  not  giving 
moot  character  to  (and,  as  thereby,  not  terminating)  the  Judicial 
proceeding.  Southern  Pac.  Terminal  Co.  v.  Interstate  Com.  Comrai., 
219  IJ.  S.  498;  S  31:  279;  L  55:  310.  There  is  here,  however,  no  de- 
parture in  principle  from  the  general  rule;  but  the  practice  rests  upon 
a  consideration  of  practical  necessity,  to  the  efiect  that,  otherwise, 
Judicial  Eeview  could  be  defeated,  by  issue  of  a  succession  of  short- 
term  orders. 

28United  States  v.  Gleeson,  124  U.  S.  255;  S  8:  502;  L  31:  421. 

2»Lord  V.  Veazie,  8  How.  251 ;  L  12 :  1067 ;  other  cases,  generally, 
cited  in  this  section. 

'"As,  for  example,  (where  justice  requires  that  course)  by  affirma- 
tive action-  of  reversal  of  a  judgment  under  consideration  on  Appeal 
or  Error,  with  the  object,  and  the  result,  of  leaving  matters  in  ques- 
tion open  to  free  controversy.  South  Spring  Gold  Co.  v.  Amador  Gold 
Co.,  145  F.  S.  300;  S  12:  921;  L  36:  712. 

Where  a  case,  not  originally  of  moot  character,  may  have  become, 
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§  591.  Amicable  Suits,  for  Judicial  Determination  of 
Actual  Controversies. 

It  is  not  essential  to  legitimacy  of  a  suit  that  there  exist 
hostility,  as  between  parties ;  but,  on  the  contrary,  parties 
friendly  inter  se,  but  unable  to  compose  their  differences 
(or  to  compose  them  satisfactorily)  out  of  Court,  may  pre- 
sent them  for  Judicial  determination." 

but  has  not  as  yet  clearly  become,  of  such  character,  the  Court  will, 
in  general,  and  presumptively,  proceed  with  it.  Campbell  v.  Cali- 
fornia, 200  U.  S.  87;  S  26: 182;  L  50:  382. 

As  to  suits  (perhaps  classifiable  in  strictness,  as  moot  cases)  desti- 
tute of  standing  in  Court  by  reason  of  absence,  on  the  record,  of  in- 
terest, in  the  plaintiff,  see  Parties. 

See  Judgment  (by  Consent)  §  628;  Motive  and  Intent,  §§  780,  781. 

'^Cases  cited  above. 


CHAPTEE  C. 

Parties;    Privies;    Qiiasi-Parties ;    Intervenors :— Gen- 
eral Principles/ 

§  592.    Prefatory:— Scope  of  the  Chapter. 

The  Federal  law  has  occasion  to  deal  with  the  matter  of 
Parties,  partly  from  the  standpoint  of  Federal,  but  partly 
also  from  the  standpoint  of  State,  Procedure. 

To  a  certain  extent,  in  one  or  in  another  portion  of  the 
field,  the  inherent  nature  of  the  Federal  Political  and  Ju- 
dicial system,  either  absolutely  requires,  or,  as  a  matter  of 
Federal  Policy,  leads  to,  a  departure,  in  some  degree,  from 
particulars  of  the  Common  Law  principles  of  this  field. 
In  general,  however,  the  Federal  law.  Organic  and  non- 
Organic,  adopts  and  follows  the  Common  Law  view  and 
the  Common  Law  principles. 

It  is  proposed,  in  the  present  Chapter,  to  illustrate  this 
latter  proposition,  leaving  for  consideration  elsewhere  the 
Federal  departures  above  referred  to,  from  the  Common 
Law. 

§  593.  Limitation  of  Party  Status,  to  Persons  Actually 
in  Interest. 

Employing  the  term  "plaintiff"  in  a  broad  sense,  to  desig- 
nate a  party  having,  at  any  given  stage,  or  in  any  given 
feature  of  a  cause,  the  initiative,  we  may  say  that  only  those 
are  entitled  to  be  plaintiffs  who  are  concerned  in  the  sub- 
ject-matter of  the  controversy. 

Thus, — apart  from  statute  (Federal  or  State,  as  the  case 
may  be) — one  not  within  a  class  affected  by  a  Legislative 
enactment,  cannot  bring  suit  to  challenge  its  Constitution- 
ality.' 

^As  to  Parties,  etc.,  from  the  standpoint  of  the  Federal  Original 
non-Exclusive  Common  Law  and  Equity  Jurisdiction,  see  §§  Y34-Y39. 
As  to  Sovereigns,  as  Parties,  see  later  Chapters. 
^Hampton  v.  St.  Louis,  Iron  Mtn.  etc.  Ey.,  227  TJ.  S.  456;   S  33 
263;   L  57:596;    Steams  v.  "Wood,  236  U.  S.  75;   S  35:229;   L  59 
475;  Mutual  Film  Corp'n  v.  Kansas,  236  TJ.  S.  248;   S  35:  393;  L  59 
561. 
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So,  the  debtor,  in  State  Insolvency  Procedure,  cannot 
challenge  a  State  statute  as  being  void  by  non-recognition 
of  rights  of  a  certain  class  of  creditors.^ 

So,  if  a  State  official,  having  no  personal  interest,  brings 
suit,  as  such  State  official,  in  a  State  Court,  against  local 
taxing-authorities,  to  test  and  enforce  a  certain  statute  in- 
creasing local  taxes,  and  the  State  Courts  decide  adversely 
to  him,  he  has  no  further  duty  or  interest  in  the  matter,  and 
is,  thereby,  not  competent  to  prosecute  Error  from  the  Su- 
preme Court  of  the  United  States.* 

So,  a  purchaser  at  foreclosure  sale  cannot  bring  suit  to 
challenge  a  State  statute  under  which  the  sale  was  made, 
as  being  violative  of  Due  Process  as  against  the  mortgagee, 
if  the  mortgagee  is,  under  existing  circumstances,  not  in  a 
position  to  challenge  the  sale." 

§  594.    Shifting  Status,  as  Plaintiff  or  as  Defendant. 
Where  the  original  defendant  takes  on  an  affirmative  po- 
sition, he  becomes,  pro  tanto,  the  plaintiff,  and  the  original 

'Brown  v.  Smart,  145  U.  S.  454;   S  12:958;  L  36:773. 

*Smith  V.  Indiana,  191  IT.  S.  138;  S  24:51;  L  48:125;  Braxton 
County  Court  v.  West  Virginia,  208  TJ.  S.  192;  S  28:  275;  L  52:  450. 
So,  of  a  plaintiff  in  Error,  as  sncli,  defendant  below.  Stewart  v.  Kan- 
sas City,  239  TJ.  S.  14;  S  36: 15;  L  60: 120. 

'Hooker  v.  Burr,  194  U.  S.  415 ;   S  24 :  706 ;  L  48 :  1046. 

To  the  same  general  effect  are:    Owings  v.  Norwood's  Lessee,  5  Or. 
344;   L  3: 120;   Williams  v.  Hagood,  98  U.  S.  72;   L  25:  51;   Marye 
V.  Parsons,  114  U.  S.  325;    S  5:932;    L  29:205;    Williams  v.  Bg- 
gleston,  170  U.  S.  304;   S  18:617;   L  42:1047;   Tyler  v.  Judges,  179 
U.  S.  405;    S  21:206   L  45:252;   Lampasas  v.  Bell,  180  U.  S.  276; 
S  21:368;   L  45:527;   Turpin  v.  Lemon,  187  U.  S.  51;    S  23:20;  L 
47:70;    Chadwick  v.  Kelley,  187  U.  S.  540;    S  23:175;   L  47:293; 
Davis  &  Famum  Co.  v.  Los  Angeles,  189  U.  S.  207;    S  23:498;   L 
47:778;    Smiley  v.  Kansas,  196  U.  S.  447;    S  25:289;    L  49:546; 
Hatchv.  Eeardon,  204U.  S.  152;   S  27: 188;  L  51:  415;  The  Winne- 
bago, 205  U.  S.  354;   S  27:  509;  L  51:  836;  McCandless  v.  Pratt,  211 
IT.  S.  437;    S  29:144;   L  53:271;    Southern  Ey.  v.  King,  217  TJ.  S. 
524;   S  30:  594;   L  54:  868;  Engel  v.  O'Malley,  219  TJ.  S.  128;  S  31 
190;  L  55 :  128;  Ex  parte  Leaf  Tobacco  Board,  222  TJ.  S.  578;  S  32 
833 ;   L  56 :  323 ;    Pittsburg  Steel  Co.  v.  Baltimore  Soc'y,  226  TJ.  S 
455;  S  33: 167;  L  57:  297;  Marshall  v.  Dye,  231  U.  S.  250 ;  8  34:92 
L  58:206;   Hendrick  v.  Maryland,  235  U.  S.  610;   S  35:140;   L  59 
385;   McOabe  v.  Atchison,  T.  &  S.  F.  Ey.,  235  TJ.  S.  151;    S  35:69 
L  59:169. 
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plaintiff  becomes  a  defendant.    The  principle  is  of  constant 
application  in  Federal  Jurisdiction,  as  such.* 

§  595.    Both  Parties  as  Plaintiffs. 
It  is  possible,  under  statutory  procedure,  for  a  situation 
to  arise  in  which  both  parties  to  a  case  are  plaintiffs.' 

§  596.    Parties,  Such  to  a  Limited  Intent,  Only. 

The  familiar  Common  Law  principle  that  one  may  be  a 
party  only  to  one  or  to  another  limited  intent,  is  of  frequent 
Federal  application.* 

§  597.    Parties  Not  of  Record. 

The  Common  Law  doctrine  that  one  not  a  party  of  rec- 
ord, may,  to  certain  intents,  be  a  party,  is  Federally  applied 
in  the  proposition:  that  where  the  United  States  is  the 
plaintiff  of  record  (and,  as  matter  of  formal  Procedure, 
properly  so) ,  but  has  no  actual  interest,  the  person  actually 
interested  is  the  party  plaintiff,  from  the  standpoint  of 
availability  of  laches  or  of  a  Statute  or  Limitations  in  de- 
fence.® 

§  598.    Vouching-in  of  Parties. 

Examples  of  Federal  application  of  the  Common  Law 
doctrine  in  respect  of  vouching-in  new  parties  are  cited  in 
the  margin.^" 

"See  §§  686;  Y91,  Y92. 

'Brown  v.  Gurney,  201  U.  S.  184;  S  26:  509;  L  50:  717  (a  case  of 
so-called  "consolidated  adverse  proceedings"  in  a  State  Court,  under 
State  statute.) 

8See  United  States  v.  Beebe,  127  IJ.  S.  338;   S  8: 1083;  L  32: 121. 

'United  States  v.  Beebe,  cited  above. 

See  Merriam  v.  Saalfield,  241  U.  S.  22;   S  36:477;  L  60:868. 

'^"Where  an  insurer  of  an  employer,  against  liability  for  damages, 
has  undertaken,  by  its  policy,  to  defend  actions,  and,  in  a  given  in- 
stance, has  refused  to  defend,  the  insured  may  settle  out  of  Court,  and 
hold  the  insurer,  if  the  settlement  is  a  reasonable  one.  St.  Louis  Beef 
Co.  V.  Casualty  Co.,  201  U.  S.  173;  S  26:  400;  L  50:  712. 

If  a  carrier  from  whom  goods  in  question  have  been  seized  under 
process  of  a  Court  having  jurisdiction,  notifies  the  bailor  to  defend, 
and  thereupon  neither  the  bailor  nor  the  carrier  makes  actual  de- 
fence, an  adverse  judgment  is  binding  upon  the  bailor,  as  between  him 
and  the  carrier.  American  Ex.  Co.  v.  Mullins,  212  U.  S.  311 ;  S  29 : 
381;  L  53:  525;  Wells  Fargo  &  Co.  v.  Ford,  238  U.  S.  503;  S  35: 
864;  L  59:1431. 

See,  to  the  same  effect,  Washington  Gas  Co.  v.  District  of  Columbia, 
161  U.  S.  316;  S  16:564;  L  40:712  (governed  by  local  law,  but  il- 
lustrative of  the  general  Federal  view). 
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Where  the  voucher-in  (under  whatever  designation)  has 
no  defence  to  the  relief  sought  as  against  him,  he  is  under 
no  obligation  to  maintain  a  useless  defence ;  but  may  yield 
to  judgment,  with  the  same  protective  result  in  his  favor, 
as  between  him  and  the  defendant,  (his  creditor),  as  if  he 
had  made  a  contest.^^ 

Where  a  Court  has  obtained  jurisdiction  over  a  creditor 
(as  garnishee),  but  not  over  the  debtor  (as  defendant), 
the  garnishee  must  notify  the  debtor  to  defend  against  a 
judgment  in  garnishment,  if  he  (the  garnishee)  would  be 
free  from  responsibility  in  the  matter.^^ 

Where  there  is  no  jurisdiction  over  a  garnishee,  he  must 
take  and  press  the  objection  at  his  own  peril;  and  a 
(wrongful)  adverse  decision,  and  compulsory  compliance 
therewith  by  him,  does  not  operate  in  his  favor,  as  between 
him  and  the  principal  parties  named.^' 

§  599.   Privies. 

Examples  of  Federal  application  of  the  Common  Law 
principles  in  respect  of  Privies  to  a  suit  are  cited  in  the 


"Harris  v.  Balk,  198  U.  S.  215;  S  25:625;  L  49:1023  (the  ease 
of  a  garnishee  who  has  given  due  notice  to  his  creditor). 

^^Harris  v.  Balk,  cited  above. 

A  question  arising  upon  principles  of  vouching-in  is,  in  and  of 
itself,  a  question  of  general,  not  of  Federal,  law.  Bagley  v.  General 
Fire  Extinguisher  Co.,  212  U.  S.  477 ;   S  29 :  341 ;  L  53 :  605. 

"Chicago,  B.  &  Q.  E.  R.  v.  Hall,  229  U.  S.  511;  S  33:  885;  L  57: 
1306. 

i*Clark's  Ex'ors  v.  Carrington,  7  Cr.  308;  L  3:354;  Lovejoy  v. 
Murray,  3  Wall.  1;  L  18: 129;  (indemnitor  as  privy  to  a  suit  against 
indemnitee,  and  bound  by  the  judgment). 

Bierce  v.  Waterhouse,  219  TJ.  S.  320;  S  31:  241;  L  55:  237;  Wash- 
ington Ice  Co.  V.  Webster,  125  U.  S.  426;  S  8:947;  L  31:799; 
(surety  a  privy  to  a  suit  against  the  principal,  and  bound  by  Amend- 
ment of  the  plaintifE's  original  pleading,  up  to  the  amount  of  the 
bond) . 

SoufFront  v.  Compagnie  des  Sucreries,  217  IJ.  S.  475;  S  30:608; 
L  54 :  846 ;  (vendees  privies  to  an  action  brought,  even  subsequently 
to  the  purchase,  by  the  vendors,  for  the  benefit  of,  and  actively  main- 
tained by,  the  vendees,  to  establish  the  title  conveyed  to  the  vendee). 
So,  Moore  v.  Huntington,  17  Wall.  417;   L  21:642. 

Dupasseur  v.  Eochereau,  21  Wall.  130 ;  L  22 ;  588 ;  (judgment  in 
favor  of  one  mortgagee,  as  against  certain  liens,  not  operative  in 
favor  of  another  mortgagee  not  a  party  to  the  first  suit). 
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The  question  of  presence  or  absence  of  privity  usually 
arises  as  between  (a)  one  claiming  to  have  been,  or  alleged 
to  have  been,  a  privy,  with  one  party,  and  (b)  the  opposing 
party.  It  is,  however,  not  necessarily  so  limited.  Thus, 
when  the  payee  and  holder  of  negotiable  paper,  void  in  his 
hands  as  between  him  and  the  maker,  endorses  it,  for  value 
and  without  notice,  before  maturity,  to  a  third  person,  who 
recovers  judgment  thereon,  against  the  maker ;  the  render- 
ing, and  the  compulsory  satisfaction  of  the  judgment,  be- 
come, thereupon,  a  valid  basis  of  suit  in  tort  by  the  maker 
against  the  payee.  ^® 

In  such  situation,  the  question  of  error,  in  law,  on  the 
part  of  the  Court  is  not  material :  the  controlling  fact  being 
the  recovery  of  the  judgment.^' 

§  600.  Quasi-Privies:— (Principal  and  Agent;  Trustee 
and  Beneficiary;  and  the  Like). 

To  certain  intents,  a  principal  and  an  agent,  a  trustee 
and  a  beneficiary,  and  the  like,  may,  by  virtue  of  their  rela- 
tions, be  party  and  privy,  inter  se." 

United  Lines  Telegr.  Co.  v.  Boston  Trust  Co.,  147  U.  S.  431;  S  13: 
396;   L  3Y:231. 

Keokuk  etc.  E.  E.  v.  Scotland  County,  152  TT.  S.  318;  S  14:  605; 
L  38 :  457 ;  (mortgagee  not  a  privy  to  a  suit  by  mortgagor  to  enjoin 
against  taxes;  and  thereby  not  entitled  to  invoke,  in  his  own  favor, 
a  decree  rendered  in  favor  of  the  mortgagor). 

Louis  V.  Brown,  109  TJ.  S.  162 ;  S  3 :  92 ;  L  27 :  892 ;  (a  purchaser  of 
overdue  negotiable  paper,  as  in  effect  a  privy,  ab  initio,  to  a  suit  be- 
tween maker  and  an  earlier  holder,  resulting  in  a  judgment  adverse 
to  the  note). 

See  also  Beall  v.  New  Mexico,  16  Wall.  535 ;  L  21 :  292 ;  Pittsburgh 
etc.  Ey.  V.  Loan  &  Trust  Co.,  172  U.  S.  493;  S  19:238;  L  43:528; 
Northern  Pac.  Ey.  v.  Boyd,  228  U.  S.  482;  S  33:554;  L  57:931; 
Prout  V.  Starr,  188  U.  S.  537,  544;  S  23:398;  L  47:584;  Gunter 
V.  Atlantic  Coast  Line,  200  U.  S.  273;  S  26:252;  L  50:477;  United 
Surety  Co.  v.  American  Fruit  Co.,  238  U.  S.  140;  S  35:828;  L  59 : 
1238. 

"Winona  etc.  E.  E.  v.  Plainview,  143  U.  S.  371;  S  12:  530;  L  36: 
191. 

^"Oase  last  cited. 

"Werlein  v.  New  Orleans,  177  U.  S.  390;  S  20:682;  L  44:817. 
(Where,  by  State  law,  a  municipal  corporation  was  entrusted  with 
litigation  in  respect  of  municipal,  or  State,  character  of  land,  a  judg- 
ment adverse  to  the  municipal  corporation,  as  party,  was  binding,  ad- 
versely to  it,  in  its  character  of  trustee  for  the  State). 
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Actual,  proposing,  or  possible,  customers  of  a  patentee, 
who  prevails  in  a  Patent  suit,  are  quasi-privies  with  the 
patentee,  in  that  he  may  enjoin  suit  against  them,  by  the 
party  defeated  (as  an  infringer)  in  the  Patent  suit/' 

If  one  deals  with  an  agent  as  principal,  and  a  Statute  of 
Limitations  bars  suit  against  the  agent,  it  so  operates 
(in  the  absence  of  exceptional  considerations  of  justice  to 
the  contrary)  in  favor  of  the  principal." 

Within  the  class  of  quasi-privies,  are  persons  not  parties 
to  a  pending  suit,  but  subject,  in  respect  of  the  suit,  to  oper- 
ation of  the  doctrine  of  Lis  Pendens.^" 

Operation  of  a  Divorce  decree  upon  strangers,  falls  with- 
in the  principles  applicable  to  judgments  generally.  In 
general,  it  is  operative  as  to  strangers,  to  the  extent  of  its 
operation  between  the  parties.  ^^ 

So,  in  respect  of  children." 

§  601.  Individual  Citizens  as  Potential  Privies  with 
the  Sovereign,  in  a  Criminal  Case. 

While,  at  the  Common  Law,  private  citizens  are  not,  in 
the  absence  of  statute,  viewed  as  privies  with  the  Govern- 
ment in  a  Criminal  prosecution,  there  seems  to  be  no  prin- 
ciple of  Federal  law  forbidding  Federal  legislation  to  such 
effect,  within  reasonable  limits.^' 

§  602.    Quasi-Parties:— Control  of  Suit. 
To  one  or  to  another  intent,  persons  who  are  not  in  any 
strict  sense  parties  or  privies  to  a  suit,  are,  where  justice 

isKesaler  V.  Eldred,  206  U.  S.  285;    S  27:611;   L  51:1065. 

"Ware  v.  Galveston  City  Co.,  Ill  IJ.  S.  170;   S  4:  337;  L  28:  393. 

^oStout  t.  Lye,  103  TJ.  S.  66;  L  26:428;  Scotland  County  v.  HiH, 
112U.  S.  183;  S5:93;  L  28:  692;  132  IT.  S.  107;  S  10:26;  L  33: 
261. 

"Cheely  v.  Clayton,  110  U.  S.  701;  S  4:328;  L  28:298;  Maynard 
V.  Hill,  125  U.  S.  190;  S  8:723;  L  31:654;  German  Savings  Soc'y 
V.  Dormitzer,  192  U.  S.  125;    S  24:221;   L  48:373. 

"See  Oheever  v.  Wilson,  9  Wall.  108 ;  L  19 :  604. 

^^Chantangco  v.  Abaroa,  218  U.  S.  476;  S  31:  34;  L  54: 1116  (up- 
holding as  valid,  a  provision  of  Philippine  law  making  Civil  liability 
of  a  defendant,  (adjudicated  in  a  Criminal  cause),  decisive  of  a  Civil 
cause  involving  the  same  issues.  (The  so-called  Philippine  Bill  of 
Eights  embodies  a  Due  Process  clause  corresponding  to  that  of  the 
Fifth  Amendment). 

For  application  of  the  principles  of  the  present  section  as  between 
a  Sovereign  and  an  official,  see  §  607. 
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so  requires,  viewed  as  having  some  right  of  control  over  the 
suit.'* 

Within  the  class  of  quasi-parties  are  persons,  not  parties 
to  a  pending  suit,  but  subject,  in  respect  of  a  suit,  to  the 
doctrine  of  Lis  Pendens.'" 

§  603.  The  Situation  of  Only  a  Single  Party  (or  Party 
Group)  at  Any  Stage. 

There  may  exist  the  situation  of  a  pending  suit  with  only 
one  party  (or  party  group),  with  no  opposing  party.  This 
situation  exists,  for  example,  where,  under  statute,  one 
files  a  bill  to  clear  title  to  land,  as  against  a  non-resident 
(not  served  with  process)  prior  to  constructive  service. 

So,  a  petition  for  habeas  corpus  makes  a  case,  or  a  suit, 
from  the  moment  of  filing  of  it,  although  process  to  the 
alleged  opposing  party  is  denied.'" 

§  604.    Substituted  Parties; — New  Parties. 

The  Federal  law  follows  the  familiar  Common  Law  prin- 
ciples in  respect  of  substituted  parties  and  new  parties :  as, 
in  the  case  of  the  executor  or  the  administrator  of  a  party 
dying  pending  suit;  of  a  newly  appointed  trustee  for 
creditors  under  statute;'^  of  a  creditor  joining,  after  suit 
brought,  in  a  creditors'  bill;'*'  of  a  landlord  joining,  pen- 
dente lite,   (in  accordance  with  Federally  adopted  State 

-*Tlius,  where  a  number  of  persons  collaterally  interested  in  the 
result  of  a  pending  cause,  contribute  financially  to  the  furtherance 
of  one  side  or  the  other,  and  to  expense  of  counsel,  the  Supreme 
Court  will  not,  against  their  wishes,  allow  "submission"  of  the  cause 
by  the  record  parties.  Smelting  Co.  v.  Kemp,  103  IT.  S.  666;  L  26: 
313. 

So,  principal  and  agent  may  derive  rights  or  burdens,  one  from 
the  other,  according  as  one  or  the  other  is  a  party.  Ware  v.  Galves- 
ton City  Co.,  Ill  U.  S.  170;  S  4:  337;  L  28:  393. 

For  application  of  the  principle  as  between  a  Sovereign  and  an 
official,  see  §  607. 

2= As  in  Scotland  County  v.  Hill,  112  U.  S.  183 ;  S  5 :  93 ;  L  28 :  692 ; 
132U.  S.  107;   S  10:26;  L  33:261. 

^'^Ex  parte  Milligan,  4  Wall.  2;  L  18:  281  (where  in  the  Original 
Court,  process  to  the  respondent  named  is  denied,  the  mere  absence, 
thereby,  of  an  actual  respondent,  is  no  answer  to  claim  of  Appeal, 
otherwise  permissible). 

"Houston  &  Tex.  Centr.  Ry.  v.  Shirley,  111  U.  S.  358;  S  4:472; 
L  28 :  455. 

"Stewart  v.  Dunham,  115  U.  S.  61 ;  S  5 :  1163 ;  L  29 :  329. 
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practice),  as  co-defendant,  (and  as  dominus  litis),  with  his 
tenant,  in  a  possessory  action  against  the  tenant." 

§  605.   Abatement. 

In  the  absence  of  Congressional  provision,  the  Federal 
law  adopts  the  Common  Law  principles  in  respect  of  Abate- 
ment by  death :  as,  in  the  case  of  a  public  officer,  defendant 
in  Mandamus.^ 

To  a  certain  extent,  however,  the  matter  is  governed  by 
statute.^^ 

§  606.   Interveners  as  Parties. 

In  respect  of  the  status,  and  of  rights,  of  intervenors,  in 
a  pending  cause,  the  Federal  law  follows  the  general  Com- 
mon Law  principles  of  the  subject. 

An  intervener  stands  as  a  party  to  the  extent  of  his  in- 
tervention.^^ 

The  stage  of  intervention  is  immaterial.^' 

An  issue  presented  by  intervention  loses  its  own  generic 

'''Phelps  T.  Oaks,  llY  U.  S.  236;  S  6:Y14;  L  29:888;  Harden- 
bergh  v.  Eay,  151  U.  S.  112;   S  14:305;  L  38:  93. 

See  §  Y37. 

'"United  States  v.  Boutwell,  lY  Wall.  604;  L  21:Y21;  United 
States  V.  Chandler,  122  IJ.  S.  643;  L  30:1244;  United  States  v. 
Lochren,  164  U.  S.  YOl;  S  17: 1001;  L  41: 1181;  Warner  Valley  Co. 
V.  Smith,  165  U.  S.  28;  S  17:  225;  L  41:  621;  United  States  v.  But- 
terworth,  169  U.  S.  600;    S  18:441;    L  42:873. 

"See  Caledonian  Coal  Co.  v.  Baker,  196  U.  S.  432;  S  25:375; 
L  49 :  540. 

'^As,  a  non-resident  creditor  voluntarily  appearing  in  a  State  In- 
solvency proceeding.    Clay  v.  Smith,  3  Pet.  411 ;   L  7 :  723. 

ssKneeland  v.  American  Loan  Co.,  136  U.  S.  89;  S  10:  950;  L  34: 
379;  (a  successful  bidder  at  a  Judicial  foreclosure  sale  becomes  a 
party  to  the  foreclosure  suit,  and  subject,  thereby,  to  compulsory 
process  therein). 

Cable  V.  Ellis,  110  U.  S.  389;  S  4:85;  L  28:186;  (where,  by 
State  Procedure  law,  one  buying  into  a  pending  suit  may  intervene, 
he  takes  the  suit  as  he  finds  it,  and  comes  in,  as  a  party,  cum  onere : 
as,  in  respect  of  a  Federal  Removal  period,  already  expired). 

See,  also,  Secombe  v.  Steele,  20  How.  94;  L  15:833;  Bank  v, 
TurnbuU,  16  Wall.  190;  L  21:  296;  Van  Norden  y.  Morton,  99  U.  S. 
378;  L  25:453;  New  Orleans  v.  Construction  Co.,  129  U.  S.  45 
S  9:223;  L  32:607;  Mellen  v.  Moline  Iron  Works,  131  U.  S.  352 
S  9:781;  L  33:178;  Kohn  v.  McNulta,  147  U.  S.  238;  S  13:298 
L  37:150;  Laing  v.  Rigney,  160  U.  S.  531;  S  16:366;  L  40:525 
Guardian  Trust  Co.  v.  Fisher,  200  U.  S.  57;  S  26:186;  L  50:367 
Gunter  v.  Atlantic  Coast  Line,  200  U.  S.  273;  S  26:  252;  L  50:  477 
Shulthis  V.  McDougal,  225  U.  S.  561;   S  32:704;   L  56:1205. 
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character,  and  becomes  assimilated,  for  Procedure  pur- 
poses, to  the  principal  suit.  Thus,  if  the  owner  of  a  Com- 
mon Law  chose  in  action  elects  to  intervene  in  a  Receiver- 
ship suit,  his  right  under  the  Seventh  Amendment,  to  Com- 
mon Law  Procedure,  disappears,  and  the  Procedure  upon 
his  claim  is  Equitable,  and  he  has  no  right  to  jury  trial ; 
and,  if  issues  are  framed,  the  verdict  of  a  jury  is  merely  in- 
structive to  the  Court,  and  is  not  final." 

So,  the  citizenship  of  an  intervenor  is  immaterial  for  the 
purposes  of  Federal  Jurisdiction  by  citizenship.^" 

§  607.    Sovereign  and  Official  as  Privies. 

1.  A  Sovereign,  party  to  a  suit,  may  (a)  derive  rights 
therein,  or  (b)  be  under  burdens  therein,  by  derivation 
from  an  official  (not  party  to  the  suit)  of  such  Sovereign. 
Thus,  where,  by  State  law,  a  Statute  of  Limitations  had 
run,  in  favor  of  officers  of  the  United  States  as  individuals ; 
and  would,  as  between  them  and  others,  claiming  land  in 
question,  oi)erate  to  establish  title,  it  had  such  operation 
derivatively,  in  favor  of  the  United  States.^° 

2.  So,  conversely,  where  the  official,  not  the  Sovereign, 
is  party  to  a  suit.  Thus,  where  a  seizure  of  a  vessel  is  made 
in  fact,  and  is  adopted  by  the  Sovereign  of  the  one  making 
the  seizure,  a  Prize  decree,  adverse  to  the  seizure,  is  conclu- 
sive, in  favor  of  the  owner,  in  a  suit  by  him  against  the  in- 
dividual de  facto  seizor.^'^ 

^*Kolin  T.  McNulta,  cited  above. 

See  also,  Collateral  Issue,  (§§  575,  5Y6). 

^=§§  722,  737. 

^'Stanley  v.  Schwalby,  147  U.  S.  508,  519;  S  13:418;  L  37:259; 
162  U.  S.  255 ;  S  16 :  754 ;  L  40 :  960. 

"Gelston  v.  Hoyt,  3  Wh.  246 ;  L  4 :  381 ;  a  judgment  adverse  to  the 
United  States,  in  a  Federal  District  Court,  upon  seizure  and  libel  for 
condemnation  of  a  vessel,  held  conclusive,  as  res  judicata,  in  favor  of 
the  owner  (the  claimant  in  the  seizure  case)  in  a  subsequent  suit  by 
him,  in  trespass,  in  a  State  Court,  against  the  Federal  officers  who 
made  the  seizure — the  issues  being  the  same,  in  the  earlier  as  in  the 
later  suit.  (As  to  identification  of  the  officers  with  the  United  States, 
for  the  purposes  of  res  judicata,  see  other  citations,  elsewhere,  of  the 
case). 

United  States  v.  Baltimore  &  O.  E.  E.,  229  U.  S.  244;  S  33:850; 
L  57: 1169;  (a  judgment  on  the  merits,  in  a  Federal  Court,  adverse 
to  the  United  States,  in  a  suit  in  Equity  by  the  United  States  against 
a  private  defendant,  held  res  judicata,  in  favor  of  the  private  party, 
in  a  Criminal  prosecution  subsequently  brought  by  the  United  States, 
raising  the  same  issues) . 


CHAPTEE  CI. 

Borrowed  Forms  of  Procedure.^ 

§  608.   The  Subject  Generally. 

One  or  another  certain  head  of  Substantive  law  is,  in 
many  instances,  given,  by  statute,  (Federal  or  State),  for 
certain  purposes,  a  form  of  Procedure  borrowed  from  some 
other  head  of  Substantive  law  of  fundamentally  different 
character.  In  such  case,  the  borrowed  form  does  not  alter 
the  intrinsic  character  of  a  given  proceeding,  but  is  a  mere 
external  feature. 

Thus,  a  suit  in  Eem,  under  an  Act  of  Congress,  for  con- 
demnation and  forfeiture  of  land,  or  of  chattels  not  within 
the  Admiralty  Jurisdiction,  is,  notwithstanding  its  Ad- 
miralty form,  a  Common  Law  action,  to  be  tried  on  the 
Common  Law  side,  with  a  jury ;  and  the  Appellate  juris- 
diction of  the  Supreme  Court  (as  in  Common  Law  cases 
in  general)  is  by  Error,  not  Appeal.^ 

^The  subject  being  material  to  our  field  of  study  primarily  and 
chiefly  from  the  standpoints :  (a)  of  Due  Process  of  Law  in  respect 
of  Judicial  Procedure ;  (b)  of  Federal  or  State  Judicial  Jurisdiction ; 
and  (c)  of  power  or  duty  of  inter-enforcement  of  laws,  as  between  the 
United  States  and  a  State;  and  being  here  briefly  considered  from 
those  and  other  like  Federal  standpoints  only. 

2The  Sarah,  8  Wh.  391;  L  5:644;  Union  Ins.  Co.  v.  United 
States,  6  Wall.  759;  L  18:  879;  Armstrong's  Foundry,  6  Wall.  766;  L 
18:  882;  Morris's  Cotton,  8  Wall.  507;  L  19:  481;  Graham,  Ex  parte, 
10  Wall.  541;  L  19:  981;  United  States  v.  Winchester,  99  U.  S.  372; 
L  25:479;  Hipolite  Egg  Co.  v.  United  States,  220  U.  S.  45;  S  30: 
364;  L  55:  364;  Four  Hundred  and  Forty-three  Cans  of  Egg  Prod- 
uct V.  United  States,  226  U.  S.  173;  S  33:  50;   L  57: 174. 
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CHAPTER  CII. 

The  Common  Law  Doctrine  of  Immunity  op  a  Sovereign 

FROM  Direct  Adverse  Suit: — Federal  Adoption: — 

Application  to  the  States  and  to  Federal  States. 

§  609.    General  View. 

1.  At  the  Common  Law,  a  Sovereign  is  not  subject  to  di- 
rect adverse  private  suit. 

2.  In  respect  of  suit  against  the  United  States,  the  text 
of  the  Constitution  makes  no  textual  mention  of  the  sub- 
ject. The  Common  Law  doctrine,  however,  is,  to  this  in- 
tent, adopted.^ 

The  Immunity  of  the  United  States  from  suit  extends  to 
suit  by  a  State,^  even  where,  in  a  suit  between  two  States, 
the  United  States  is,  under  general  principles  relating  to 
parties,  a  necessary  party.^ 

3.  The  Constitution  makes  no  provision  for  Federal  Ju- 
risdiction of  suit  against  a  State  by  a  citizen  of  the  State ; 
and,  in  consequence,  there  is  (  by  force  of  the  silence  of  the 
Constitution)  no  such  Jurisdiction.* 

4.  The  Constitution,  in  its  original  text,  provided  in 
terms  for  Federal  Judicial  Jurisdiction  of  suits  textually 
described  as  controversies  "between  a  State  and  citizens  of 
another  State,"  and  "between  a  State  and  foreign  States, 
citizens  or  subjects."  This  language  was  capable  of  an  in- 
terpretation of  Federal  Jurisdiction  of  suit  against  a  State 
by  a  private  person,  citizen  of  another  State  or  of  a  Foreign 
nation;  and  this  interpretation  was  adopted.* 

^United  States  v.  M'Lemore,  4  How.  286;  L  11:  977;  Hill  v. 
TTnited  States,  9  How.  386;  L  13: 185;  Kansas  v.  United  States,  204 
U.  S.  331;   8  27:388;  L  51:510. 

^Florida  t.  Georgia,  17  How.  478;   L  15: 181. 

^Case  last  cited. 

♦Smith  V.  Eeeves,  178  TJ.  S.  436;  S  20:919;  L  44:1140;  Murray 
V.  Wilson  Co.,  213  TJ.  S.  151;   S  29:458;   L  53:742. 

^Oswald  V.  New  York,  2  Dal.  402 ;  L  1 :  433 ;  2  Dal.  415 ;  L  1 :  438 ; 
Georgia  v.  Brailsford,  2  Dal.  415 ;  L  1 :  438 ;  Chisliolin  v.  Georgia,  2 
Dal.  419;   L  1:440. 
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Immediately,  however,  after  the  establishment,  by  the 
cases  cited,  of  this  interpretation,  the  Eleventh  Amend- 
ment was  adopted.* 

This  Amendment  took  operation,  not  merely  in  respect 
of  then  future  suits,  but  upon  suits  pending  at  the  time  of 
its  adoption,^  and,  therefore,  upon  then  existing  claims,  not 
as  yet  in  suit,  against  a  State. 

It  operated  to  qualify  or  to  repeal  more  general  texts  of 
the  Constitution  literally  to  the  contrary ;  as :  the  provi- 
sion in  the  Judiciary  Article  in  respect  of  Federal  Juris- 
diction of  suits  involving  Federal  question.* 

5.  The  Constitution  does  not  deal  in  terms  with  liability 
of  a  State  to  suit  by  the  United  States ;  but  the  text  (of  the 
Judiciary  Article),  "to  controversies  to  which  the  United 
States  shall  be  a  party",  is  viewed  as  vesting  Federal  Juris- 
diction of  such  suits.' 

6.  In  the  establishment,  in  Federal  area,  of  Federal 
States,  Congress  has  broadly  treated  such  States,  in  gen- 
eral, as  quasi-nations ;"  and  Congress  is  presumed  to  intend 
( as  an  Incident  of  its  such  policy )  extension  to  the  Feder- 
al States,  in  general,  of  the  Common  Law  doctrine  of  Im- 
munity from  private  suit,^^  except  where,  and  in  so  far  as, 
Congress  treats  a  particular  Federal  State  as  a  municipal 
corporation.'^ 

7.  The  fact  that  in  respect  of  a  subject-matter  in  ques- 
tion, a  Sovereign  is,  as  Sovereign,  a  trustee,  does  not,  in  and 
of  itself,  negative  or  qualify  the  Immunity  from  suit :  as, 

^The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  of  another  State,  or  by  citizens  or 
subjects  of  any  foreign  State. 

'HoUingsworth  v.  Virginia,  3  Dal.  378;  L  1:644;  Chisholm  v. 
Georgia,  (cited  above),  at  p.  480,  note. 

8Hans  V.  Louisiana,  134  U.  S.  1;   S  10:  504;   L  33:  842. 

"United  States  v.  North  Carolina,  136  U.  S.  211;  S  10:  920;  L  34: 
336;  United  States  v.  Texas,  143  U.  S.  621;  S  12:488;  L  36:285. 

"See  Federal  States. 

"Kawananakoa  v.  Polyblank,  205  U.  S.  349;  S  27:526;  L  51: 
834;   Porto  Eico  v.  Eosaly,  227  U.  S.  270;   S  33:  352;   L  57:  507. 

^^Metropolitan  R.  E.  v.  District  of  Columbia,  132  U.  S.  1;  S  10: 
19;   L  33:231.     See  District  of  Columbia. 
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where  the  United  States,  under  an  Indian  Treaty,  holds 
property  for  an  Indian  Tribe." 

§  610.  Definitory  Qualification  of  the  Doctrine:— Lia- 
bility to  Counter-Suit:— Waiver  of  Immunity  by  Bringing 
of  Suit. 

In  adopting  the  Common  Law  principle  in  question,  the 
Federal  Organic  law  adopts  the  principle  as  it  stands  at 
the  Common  Law,  with  its  Common  Law  definitory  qualifi- 
cations. Such  qualifications  may  be  particularly  consid- 
ered as  follows : — 

(1)  Liability  to  Counter-Stjit. — Immunity  from  suit 
does  not  extend  to,  but  is  deemed  to  be  waived  in  respect 
of,  counter-suit,  in  a  suit  brought  by  a  Sovereign.  Thus, 
where  a  Foreign  nation  brought  suit  in  a  Federal  Court, 
seeking  to  have  a  certain  non-Judicial  arbitration  award 
(between  the  plaintiff  nation  and  a  private  corporation) 
declared  invalid,  the  defendant  was  allowed  to  maintain  a 
cross-bill  for  affirmation  of  the  award,  and  a  money  judg- 
ment was  rendered  thereon,  in  favor  of  the  corporation, 
for  the  amount  of  the  award." 

So,  where  a  vessel  was  captured,  as  a  Prize,  in  favor  of 
the  United  States,  and,  while  on  her  way,  in  charge  of  a 
Prize  crew,  to  a  Federal  port  of  adjudication,  committed  a 
Maritime  tort ;  and  the  United  States  adopted  the  seizure 
by  instituting  a  Prize  suit,  the  owners  of  the  injured  vessel 
were  entitled,  after  Prize  adjudication,  and  sale,  to  file  a 
petition,  and  to  enforce  their  Maritime  lien,  against  the 
proceeds  (held  in  the  Eegistry  of  the  Prize  Court)." 

So,  where  the  United  States  is  under  necessity  of  ap- 
pearing, and  appears,  as  a  claimant  of  chattels  of  its  own, 
in  respect  of  which  salvage  service  has  been  rendered,  a 
judgment  of  lien  for  the  salvage  may  be  entered  by  the 
Court  in  whose  possession  the  chattels  are." 

(2)  Waiver  by  Intervention. — Immunity  is  deemed  to 
be  waived  by  (and  to  the  extent  of)  intervention  by  a  Sov- 

i^United  States  v.  Nashville  etc.  Ey.,  118  U.  S.  120;    S  6:1006; 
L  30:81. 
"Colombia  v.  Oauca  Co.,  190  TX.  S.  524;    S  23:  704;   L  47: 1159. 
i=The  Siren,  7  "Wall.  152;  L  19: 129. 
"The  Davis,  10  Wall.  15 ;  L  19 :  875. 
See  also  United  States  v.  Eobeson,  9  Pet.  319;  L  9: 142. 
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ereign,  in  a  suit  (between  private  parties)  not  charac- 
terizable  as  a  suit  by  or  against  such  Sovereign.  Thus,  a 
Sovereign  so  intervening,  is  not  at  liberty  to  withdraw  his 
intervention,"  and  is  bound  by  the  judgment  therein." 

(3)  Waiver  by  Voluntaey  Submission  to  Diebot  Suit 
IN  THE  Strict  Sense  of  the  Term  "Suit." — It  is  compe- 
tent to  a  Sovereign  to  waive  his  Immunity  from  direct  suit, 
in  the  strict  sense  of  that  term,"  (and,  pro  tanto,  to  vest 
jurisdiction  in  a  Court  proper)  by  voluntary  submission 
to  direct  suit,^" — defining,  qualifying,  and  conditioning  the 
submission  and  waiver,  at  pleasure:  as,  by  limiting  the 
consent,  to  suit  in  the  Sovereign's  own  Courts.^^ 

(4)  Procedure,  in  General,  in  Counter-Suit  or  Inter- 
vention.— In  such  counter-suit  or  intervention  procedure, 
the  Sovereign,  (under  existing  Federal  Judiciary  legisla- 
tion) is,  in  general,  up  to,  and  including,  the  judgment, 
upon  the  footing  of  a  private  suitor,  both  favorably  to,  and 
adversely  to,  himself.  Thus,  on  the  one  hand,  set-off,  by 
the  defendant,  is  subject  to  the  general  Common  Law  limi- 
tations in  respect  of  character  of  set-off  claims;"  while, 
on  the  other  hand,  the  Sovereign  has  only  such  right  to 
Appeal  or  Error  as  a  private  plaintiff  or  intervenor  would 
have.^' 

§  611.  The  Question  of  Enforcement  (in  Case  of  Such 
Waiver)  of  Judgment  Against  a  Sovereign. 

We  have  considered  and  illustrated,  in  the  preceding 
section,  the  principle  that  where,  or  in  so  far  as,  a  judgment 
may  be,  and  is,  rendered  against  a  Sovereign,  and  is  capable 
of  direct  operation,  it  has  such  operation ;  and  that  it  is  en- 
titled to  satisfaction  out  of,  or  of  affirmative  enforcement 

"Porto  Eico  V.  Eamos,  232  U.  S.  627;    S  34:  461;   L  58:  763. 

i^Gunter  v.  Atlantic  Coast  Line,  200  TJ.  S.  273;  S  26:252;  L  50: 
477. 

^^As  to  mere  (quasi-Judicial)  accounting  procedure,  see  §  620. 

^oSmith  V.  Eeeves,  178  U.  S.  436;   S  20:  919;  L  44: 1140. 

^^Case  last  cited:  (limitation  of  consent,  by  a  State,  to  suit  in  a 
Court  of  the  State). 

So,  see  Carolina  Glass  Co.  v.  South  Carolina,  240  U.  S.  305;  S 
36:293;  L  60:658. 

"United  States  v.  Eobeson,  9  Pet.  319;  L  9: 142. 

^'United  States  v.  Thompson,  93  TJ.  S.  586 ;  L  23 :  982. 
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against,  property  or  other  res  within  the  control  of  the 
Court  rendering  the  judgment. 

Where,  however,  a  judgment  cannot  be  thus  effectuated, 
(as,  in  the  case  of  a  set-off  judgment  in  excess  of  the  claim 
of  the  Sovereign),  execution  cannot  issue;"  but  the  judg- 
ment is,  pro  tanto,  merely  declaratory." 

§  612.  Definition  of  a  Suit,  as  Being,  or  as  not  Being, 
a  Suit  Against  a  Sovereign. 

Suit  Against  Sovereign. 

Typical  classes  of  suits  definable  as  suits  against  a  Sov- 
ereign are  as  follows : — 

1]  *  Mandamus  or  the  like  against  an  Executive  official 
in  respect  of  action  not  purely  ministerial,  but  involving  ex- 
ercise of  discretion  or  delegated  Judicial  authority  f^ 

2]  Suits  brought  against  public  officials,  as  individuals, 
but  closely  involving  interests  of  the  Sovereign  of  such  of- 
ficials.^^ 

^^United  States  v.  Eckford,  6  Wall.  484;  L  18:  920. 

^°See  Carolina  Glass  Co.  v.  South  Carolina,  cited  above. 

*Dark-faced  numerals  are  inserted  merely  for  convenience  of  refer- 
ence. 

^^Louisiana  v.  Jumel,  lOY  U.  S.  711;  S  2:128;  L  27:448;  North 
Carolina  v.  Temple,  134  U.  S.  22;  S  10:  509;  L  33:849;  New  York 
Guaranty  Co.  v.  Steele,  134  F.  S.  230;  S  10:  511;  L  33:  891;  Smith 
v.  Eeeves,  178  TJ.  S.  436;  S  20:919;  L  44:1140;  Oregon  v.  Hitch- 
cock, 202  U.  S.  60;  S  26:568;  L  50:935;  Naganab  v.  Hitchcock, 
202  IJ.  S.  473;  S  26:  667;  L  50: 1113;  Louisiana  v.  Garfield,  211  U. 
S.  70;  S  29:31;  L  53:  92;  Murray  v.  Wilson  Co.,  213  U.  S.  151;  S 
29:458;  L  53:742;  Louisiana  v.  McAdoo,  234  TJ.  S.  627;  S  34: 
938;    L  58:1506. 

^'Governor  of  Georgia  v.  Madrazo,  1  Pet.  110 ;  L  7 :  73 ;  Cunningham 
V.  Macon  etc.  E.  E.,  109  TJ.  S.  446 ;  S3:  292 ;  L  27 :  992,  (foreclosure 
suit  against  the  Governor  and  others,  seeking,  inter  alias  res,  a  Judicial 
determination  of  invalidity  of  a  certain  mortgage  held  by  the  State, 
with  color  of  title) . 

Hagood  V.  Southern,  117  TJ.  S.  52;  S  6:608;  L  29:805  (suit 
against  State  oiEcials,  to  compel  receipt  by  them  of  State  scrip  in 
satisfaction  of  taxes). 

In  re  Ayers,  123  IJ.  S.  443;  S  8:164;  L  31:216  (suit  in  a  Court 
of  the  United  States  against  officers  of  a  State,  to  enjoin  a  mere 
Civil  suit  for  taxes). 

Belknap  v.  Schild,  161  U.  S.  10;  S  16:443;  L  40:599;  Interna- 
tional Postal  Supply  Co.  v.  Bruce,  194  IJ.  S.  601;  S  24:  820;  L  48: 
1134;  (suits  to  enjoin  further  use,  by  officers  of  the  United  States, 
of  certain  corporeal  chattels,  in  actual  use  by  the  United  States, 
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Suit  Not  Against  Sovereign. 

Typical  classes  of  suits  definable  as  not  being  suits 
against  a  Sovereign  are  as  follows : 

3]  Mandamus  against  an  Executive  official,  in  respect  of 
action  of  purely  Ministerial  character  f^ 

4]  Suits  against  Executive  officials  (under  certain  con- 
ditions) to  enjoin  institution  or  maintenance  of  legal  pro- 
ceedings or  proceedings  in  pais,  under  State  law  alleged 
to  be  violative  of  Federal  law  f^  such  suits  are,  naturally, 
brought  in  Courts  of  the  United  States;  but  such  a  suit 
may,  as  matter  of  Federal  right,  be  brought  in  a  Court  of 
the  State  in  question  f 

5]  Suit  against  a  municipal  corporation;'^  or  a  quasi- 
municipal  corporation  f^ 

6]  Suit  affecting  rights  or  interests  of  the  Sovereign,  but 
only  in  a  manner  or  to  a  degree  of  small  practical  im- 
portance f^ 

through  such  officers,  as  governmental  instrumentalities). 

Chandlery.  Dix,  194  U.S.  590;  8  24:766;  L  48: 1129:  suit  against 
officers  of  a  State  to  enjoin  enforcement  of  a  tax  title,  held  by  the 
State,  with  color  of  validity. 

Lankford  v.  Platte  Iron  "Works,  235  TJ.  S.  461;  S  35: 173;  L  59: 
316;  (suit  against  a  State  Banking  Board,  to  enjoin  enforcement  of 
State  statute). 

Union  Trust  Co.  v.  Southern  Nav.  Co.,  130  U.  S.  565;  S  9:606; 
L  32 :  1043,  would  seem  to  have  been  a  case  of  the  class  above 
considered ;  but  the  point  was  not  raised. 

Carolina  Glass  Co.  v.  South  Carolina,  240  U.  S.  305;  S  36:293;  L 
60:  658;  (an  attempt  to  reach  specific  assets  of  the  State). 

28Union  Pac.  E.  R.  v.  Hall,  91  U.  S.  343;  L  23:428;  Lower  v. 
United  States,  91  U.  S.  536;  L  23:420. 

2»§§  437-443;  715-717;  many  cases  cited  throughout  Book  V. 

^'"General  Oil  Co.  v.  Grain,  209  U.  S.  211;    S  28:475;   L  52:754. 

As  to  the  general  principle,  see  §  657. 

siCowles  V.  Mercer  County,  7  Wall.  118;  L  19:86;  Crampton  v. 
Zabriskie,  101  U.  S.  601;  L  25:1070;  Chicot  County  v.  Sherwood, 
148  U.  S.  529;  S  13:695;  L  37:546;  Graham  v.  Folsom,  200  U.  S. 
248;  S  26:245;  L  50:464;  Metropolitan  R.  R.  v.  District  of  Co- 
lumbia, 132  U.  S.  1;   S  10: 19;  L  33:  231. 

32Hopkins  v.  Clemson  College,  221  U.  S.  636;  S  31:654;  L  55: 
890;  National  Volunteer  Home  v.  Parrish,  229  U.  S.  494;  S  33:  944; 
L  57:1296. 

a^Stanley  v.  Schwalby,  147  U.  S.  508;  S  13:418;  L  37:259;  162 
U.  S.  255;  S  16:754;  L  40:960.  In  this  case,  private  persons 
claiming  title  and  right  of  possession  of  the  Arlington  Cemetery  (in 
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7]  Suit  against  a  corporation,  part  of  the  capital  stock 
of  which  is  owned  by  a  State  f* 

8]  Suit  against  a  public  officer,  in  the  absence  both  (a) 
of  color  of  public  title  or  authority,  and  (b)  of  any  claim 
of  right,  by  the  Sovereign.'' 

This  doctrine  extends  not  merely  to  specific  articles  of 
property  capable  of  ear-marking,  but  to  an  increment  made, 
without  color  of  right,  to  the  general  funds  and  assets  of 
the  Sovereign.'* 

9]  Within  this  category  fall  the  familiar  class  of  actions 
against  officials  sued  as  individuals,  in  respect  of  acts  com- 
mitted outside  the  sphere  of  their  authority, — no  interest 
of  the  Sovereign  in  question  being  directly  or  indirectly 
involved  in  a  manner  adverse  to  the  Sovereign.'' 

possession  of  the  United  States)  sued,  in  Ejectment, — in  a  State 
Court,  and,  upon  Eemoval,  in  a  Court  of  the  United  States — agents 
of  the  United  States  in  physical  charge  of  the  estate.  The  case  was 
held  to  be  not  a  case  against  the  United  States.  It  is  to  be  observed 
that  while  the  result  of  a  judgment  for  the  plaintiffs  would  put  the 
United  States  to  the  inconvenience  of  putting  in  new  care-takers,  it 
would  have  no  other  or  further  operation  against  the  United  States 
(the  United  States  not  being  a  party) ;  and  the  risk  of  such  a  degree 
of  mere  inconvenience  was  held  to  be  negligible. 

So,  United  States  v.  Lee,  106  U.  S.  196;  S  1:240;  L  2Y:17l; 
Brown  v.  Huger,  21  How.  305 ;  L  16 :  125 ;  Grisar  v.  McDowell,  6 
Wall.  363;  L  18:863;  Tindal  v.  Wesley,  16Y  U.  S.  204;  S  17:Y70; 
L  42: 137. 

'*Bank  of  the  United  States  v.  Planters'  Bank,  9  Wh.  904;  L  6 :  244. 

'^Slocum  V.  Mayberry,  2  Wh.  1 ;  L  4 :  169.  An  Act  of  Congress 
had  provided  for  seizure  of  vessels,  but  (explicitly)  not  of  cargo.  A 
Federal  official  having  made  seizure  of  vessel  and  cargo,  his  posses- 
sion of  the  cargo  was  without  color  of  authority;  and,  as  a  result, 
it  was  competent  to  the  owner  of  the  cargo  to  replevy  it  from  him, 
and  even  in  a  State  Court. 

Poindexter  v.  Greenhow,  (Virginia  Coupon  Cases),  114  U.  S.  270; 
S  5 :  903 ;  L  29 :  185.  In  this  case,  a  State  tax  collector,  acting  under 
a  Federally  unconstitutional  State  statute,  distrained,  for  taxes,  a 
corporeal  chattel  of  the  plaintiff.  The  plaintiff  maintained  replevin 
against  him,  in  a  State  Court.     (See  p.  282,  ad  fin.). 

'«Osbom  V.  United  States  Bank,  9  Wh.  738;  L  6:204;  United 
States  V.  State  Bank,  96  U.  S.  30;   L  24:  647. 

"Little  V.  Barreme,  2  Cr.  170;  L  2:  243;  Teal  v.  Felton,  12  How. 
284;  L  13:990;  Mitchell  v.  Harmony,  13  How.  115;  L  14:75; 
Bates  V.  Clark,  95  U.  S.  204;  L  24:471. 

34 
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§  613.  Mere  Defence,  by  a  Public  Law  Officer,  of  a 
Public  Official. 

Mere  appearance  for,  and  defence  of,  a  public  official 
(lawfully  made  a  defendant)  by  a  public  law  officer  of  a 
Sovereign  in  question,  does  not  make  the  Sovereign  a  party 
to  the  suit.^^ 

§  614.  Suit  between  Private  Parties  upon  Public  Is- 
sues. 

We  may,  in  this  connection,  observe:  that  (since  a  Sov- 
ereign cannot  be  made  a  defendant  unless  by  his  own  con- 
sent, and  so  cannot  be  bound  by  a  judgment  rendered  be- 
tween him  and  private  litigants),  private  persons  may,  be- 
tween themselves,  litigate  public  issues  collateral  to  pri- 
vate issues:  as,  an  issue  of  the  true  location  of  a  State 
boundary-line,^'  or  an  issue  of  title  (as  between  such  pri- 
vate parties)  to  land  actually  in  possession  of,  and  in  use 
by,  the  United  States  for  public  purposes, — the  United 
States  being  in  no  way  open  to  injury  or  to  inconvenience 
by  the  decision.*" 

§  615,  A  Sovereign  as  a  Necessary  Defendant:— Fail- 
ure Thereby  of  Jurisdiction. 

The  general  rules  of  law  as  to  strictly  necessary  defend- 
ants apply  to  a  Sovereign  as  to  a  private  person.  That  is 
to  say,  if  the  Sovereign  would  be  a  strictly  necessary  de- 
fendant but  for  his  Sovereign  character,  he  is  no  less  a 
necessary  defendant  because  of  that  character;  with  the 
result  that  a  proposing  plaintiff  as  to  whom  a  given  Sov- 
ereign is  immune  from  suit,  may  be  completely  barred  from 
suit,  by  reason  of  the  Immunity  of  the  Sovereign.*^ 

^^tTnited  States  v.  Lee,  106  U.  S.  196;  S  1:240;  L  27:171;  Oarr 
V.  United  States,  98  U.  S.  433;  L  25:209;  Hussey  v.  United  States, 
222U.  S.  88;  8  32:33;  L  56: 106. 

^^Handly's  Lessee  v.  Anthony,  5  Wh.  374;  L  5:113;  Wilcox  v. 
Jackson,  13  Pet.  498;  L  10:264;  Howard  v.  IngersoU,  13  How. 
381;  L  14: 189;   Jones  v.  Soulard,  24  How.  41;   L  16:  604. 

"Meigs  V.  M'Olung's  Lessee,  9  Cr.  11  ;L  3:  639. 

*iChristian  v.  Atlantic  etc.  R.  E.,  133  U  S.  233;  S  10:  260;  L  33: 
589;    Chandler  v.  Dix,  194  U.  S.  590;    S  24:766;   L  48:1129. 
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§  616.  Divisibility  of  the  Subject-Matter  of  a  Suit:— 
Sovereign  a  Necessary  Party  Defendant  only  in  a  Separa- 
ble Part  of  the  Controversy. 

Where  the  necessity  of  presence  of  the  Sovereign  as  a 
party  extends  only  to  part  of  the  whole  field  of  subject- 
matter  of  a  controversy,  the  Courts  will,  as  far  as  may  be, 
deal  with  the  rest  of  the  field.*^ 

*^Thus,  where  a  Federal  State  (immune  from  suit)  acquired  a 
part  of  a  tract  of  land  that  was  subject  to  a  single  mortgage,  a  fore- 
closure suit  was  maintained  against  the  owners  of  the  rest  of  the 
tract,  and  a  judgment  was  entered,  of  sale  of  such  latter  parcel,  with 
a  personal  judgment  against  such  owners  for  any  unsatisfied  portion 
of  the  mortgage  debt.  Kawananakoa  v.  Polyblank,  205  TJ.  S.  349 ;  S 
27 :  526 ;  L  51 :  834.  This  disposal  of  the  matter  threw  the  whole 
burden  of  the  possible  shortage  of  proceeds  of  sale  upon  the  private 
owners,  without  regard  to  equities  between  them  and  the  Federal 
State.  This  result  is,  it  would  seem,  relieved  from  the  charge  of 
undue  harshness,  only  by  the  doctrine  of  presumptive  readiness  of  a 
Sovereign  or  a  quasi-Sovereign  promptly  to  fulfil  his  pecuniary  obliga- 
tions: a  presumption  bearing,  in  the  case  in  question:  (a)  upon  the 
Federal  State  and  (b)  upon  the  United  States,  as  the  ultimate  Sover- 
eign. 


CHAPTER  cm. 

Suit  by  a  Sovbeeign: — Application  to  the  United 
States,  to  a  State,  or  to  a  Quasi-Sovereign  Federal 
State. 

§  617.    The  General  Principle. 

In  the  view  of  the  Common  Law,  there  is  nothing  in  the 
status  of  Sovereignty  inconsistent  with  a  Sovereign's  ap- 
pearing as  a  party  plaintiff  in  a  Civil  suit,  either  in  his  own 
Courts,  or  in  the  Courts  of  other  Powers;  the  only  differ- 
ence being:  that  a  Sovereign  appears  in  his  own  Courts 
as  matter  of  right,  but  in  a  Foreign  Court,  only  by  Comity.' 

It  may  be  assumed  that,  to  this  intent,  a  State  is  not 
foreign  to  the  United  States,  and  that  the  United  States 
may  enter  a  State  Court  as  matter  of  right,  obtaining  not 
merely  as  between  the  United  States  and  private  parties,'' 
but  also  as  between  the  United  States  and  the  States. 

The  Constitution  in  terms  provides  for  entry  of  a  State 
as  plaintiff  into  the  Original  Jurisdiction  of  the  Supreme 
Court." 

§  618.  Definition  of  a  Suit  as  Being,  or  not  Being,  a 
Suit  by  a  Sovereign. 

The  definition  of  a  suit  as  being,  or  as  not  being,  a  suit  by 
a  Sovereign,  proceeds  by  Substance,  not  by  Form.  Cer- 
tain leading  principles  of  definition  may  be  summarized  as 
follows : — 

(1)  Where  a  Sovereign  is  plaintiff  of  record,  and  has, 
of  record,  as  Sovereign,  a  direct  pecuniary  interest,  or  other 
title-interest,  in  the  subject-matter  of  the  suit,  the  suit  is 

lAs  in  The  Sapphire,  11  Wall.  164;  L  20: 127;  (suit  in  a  Federal 
Admiralty  Court  by  a  Foreign  Sovereign). 

^United  States  v.  Ansonia  Brass  Co.,  218  U.  S.  452;  S  31:49;  L 
54 :  1107 ;  (in  which  the  United  States  intervened  as  claimant  in  a 
State  suit  in  rem). 

'Judiciary  Article.  See  cases  cited  in  the  following  section,  and, 
generally.  Original  Jurisdiction  of  the  Supreme  Court. 
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definable  as  a  suit  by  the  Sovereign.*     Interest  as  Parens 
Patriae  is  sufficient  to  this  result.^ 

(2)  Where  the  Sovereign  is  the  record  plaintiff,  but, 
upon  the  record,  the  whole  actual  interest  is  in  a  private 
individual,  (not  plaintiff  of  record),  the  suit  is  not,  in  law, 
a  suit  by  the  Sovereign." 

(3)  Where  suit  is  brought  in  the  name  of  an  official  (or 
a  corporate  instrumentality)  of  a  Sovereign,  the  question 
of  definition  of  the  suit,  (as  being,  or  as  not  being,  a  suit 
by  the  Sovereign),  turns  upon  the  underlying  question  of 
actual  beneficial  interest,  or  absence  of  interest,  in  the  sub- 
ject-matter of  the  controversy,  on  the  part  of  the  Sover- 
eign.' 

(4)  A  suit  by,  and  in  the  name  of,  a  private  person, 
natural  or  artificial,  to  enforce  a  grant  of  a  franchise  (as, 

^Pennsylvania  v.  Wheeling  Bridge,  13  How.  518;  L  14:249;  18 
How.  421;  L  15:435. 

^Georgia  v.  'xennessee  Copper  Co.,  206  U.  S.  230;  S  27 :  618;  L  51 : 
1038;  (a  State  is  Parens  Patriae,  in  respect  of  protection  of  State 
area  from  nuisance  originating  in  another  State,  and  may,  thereby, 
as  a  State  maintain,  in  the  Supreme  Court,  against  private  persons,  a 
suit  to  enjoin  against  the  nuisance). 

"Maryland  v.  Baldwin,  112  U.  S.  490;  S  5:278;  L  28:822;  (suit 
on  an  administration  bond  running  to  a  State) ;  Curtner  v.  United 
States,  149  TJ.  S.  662;  S  13:985;  L  37:890;  (the  United  States  a 
purely  formal  party);  Indiana  v.  Glover,  155  U.  S.  513;  S  15:186; 
L  39:243;  (suit  in  a  purely  private  interest,  upon  the  official  bond — 
running  to  the  State — of  a  municipal  official). 

New  Hampshire  v.  Louisiana,  108  U.  S.  76;  S  2: 176;  L  27:  656; 
incapacity  of  a  State,  as  mere  legal  owner,  upon  a  dry  trust,  for  cer- 
tain of  its  citizens,  to  bring  suit  against  a  sister  State  (the  alleged 
debtor)  in  the  Supreme  Court.  In  contrast  with  this  case  is  South 
Dakota  v.  North  Carolina,  192  U.  S.  286;  S  24:269;  L  48:448,  in 
which  both  legal  and  equitable  (beneficial)  title  in  a  chose  of  action 
against  the  defendant  State,  had  vested  in  the  plaintiff  State. 

'Browne  v.  Strode,  5  Cr.  303;  L  3:108;  (action,  in  the  name  of 
Justices  of  the  Peace,  nominal  obligees  upon  an  executor's  bond,  in 
purely  private  interest) ;  McNutt  v.  Bland,  2  How.  9 ;  L  11 :  159 ; 
(suit,  in  the  name  of  the  Governor  of  a  State,  but  in  a  purely  private 
interest,  upon  a  sheriff's  bond  running  to  the  Governor  as  obligee) ; 
Missouri,  Ks.  &  Tex.  Ey.  v.  Missouri  E.  E.  Comm'rs,  183  U.  S.  53; 
S  22 :  18 ;  L  46 :  78 ;  suit  by  the  members  of  a  board  of  State  Eail- 
road  Commissioners,  in  their  own  names,  but  as  such  Commissioners, 
in  a  Court  of  the  State,  to  enforce  railroad  rates  fixed  by  them;  the 
beneficial  interest  in  the  subject-matter  being  viewed  as  being  vested 
in  the  general  unorganized  public,  (q.  v.),  and  not  in  the  Sovereign. 
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of  right  of  exercise  of  Eminent  Domain)  is  not,  in  law,  a 
suit  by  the  Sovereign  who  granted  the  franchise.' 

§  619,  Application  of  General  Principles  and  Rules  of 
Procedure. 

With  the  exceptions  to  be  considered  immediately  be- 
low, such  general  principles  and  rules  of  Procedure  as  are 
based  upon,  and  represent,  fundamental  requirements  of 
justice,  are  applicable  to  suit  by  a  Sovereign.' 

The  exceptions  referred  to  immediately  above,  are :  that 
a  Sovereign  is  not,  by  general  principles,  subject  to  Stat- 
utes of  Limitation,^"  or  to  the  doctrine  of  Laches." 

A  Sovereign,  as  plaintiff  below,  has,  under  present  Fed- 
eral Judiciary  legislation,  no  exceptional  right  to  Federal 
Error,  in  Civil  causes." 

^Traction  Co.  v.  Mining  Co.,  196  U.  S.  239;   S  25:251;  L  49:462. 

°As,  in  respect  of  burden  of  proof;  necessary  character  and  fea- 
tures of  evidence  and  presumptions,  (Maxwell  Land-Grant  Case,  121  TJ. 
S.  325;  S  7:1015;  L  30:949;  Colorado  Coal  Co.  v.  United  States, 
123  TJ.  S.  307;  S  8:131;  L  31:182;  United  States  v.  Iron  Silver 
Min'g  Co.,  128  U.  S.  673;  S  9:195;  L  32:571;  United  States  v. 
Marshall  Mining  Co.,  129  U.  S.  579;  S  9:343;  L  32:734;  United 
States  V.  Des  Moines  Co.,  142  U.  S.  510;  S  12:308;  L  35:1099; 
United  States  v.  California  Land  Co.,  148  U.  S.  31;  S  13 :  458;  L  37: 
354;  United  States  v.  Winona  E.  E.,  165  U.  S.  463,  479;  S  17:  368;  L 
41:789;  United  States  v.  Stinson,  197  U.  S.  200;  S  25:426;  L  49: 
724) ;  and  as  to  necessary  parties  defendant,  California  v.  Southern 
Pac.  Co.,  157  U.  S.  229 ;  S  15 :  591 ;  L  39 :  683. 

"See  Limitation  of  Actions  (§  643). 

"Gaussen  v.  United  States,  97  U.  S.  584;  L  24:1009;  United 
States  V.  Insley,  130  U.  S.  263 ;   S  9 :  485 ;   L  32 :  968. 

i^United  States  v.  Thompson,  93  U.  S.  586;  L  23:982;  (a  case  of 
Sovereign  as  intervener,  but  pertinent  to  the  case  of  Sovereign  as 
plaintiff) . 

What  has  been  said  in  the  preceding  sections  is  applicable  in  prin- 
ciple (see  preceding  Chapter)  to  suit  by  a  quasi-Sovereign  Federal 
State. 


CHAPTEE  CIV. 

Peemissivb  Quasi-Suit  Against  a  Sovereign  : — Courts  of 

Claims. 

§  620.    The  Subject  Generally. 

In  Chapters  immediately  preceding,  we  have  dealt  with 
the  question  of  a  Sovereign  (or  a  quasi- Sovereign)  as  party 
or  privy  to  a  suit,  in  the  proper  sense  of  that  term.  We 
are  now  to  consider  a  form  of  Procedure  in  part,  although 
not  wholly,  generically  different  from  true  suit. 

It  is  a  common  practice  for  a  Sovereign  to  consent,  by 
statute,  to  the  maintenance,  within  certain  limits,  and 
under  certain  conditions,  of  proceedings  against  him  in 
one  of  his  own  Courts,  for  ascertainment  of  existence,  and 
of  the  particulars,  of  an  alleged  liability  of  the  Sovereign 
to  a  private  claimant. 

A  proceeding  of  this  class  (1)  is,  and  (2)  is  not,  a  suit, 
in  the  proper  sense  of  the  term :  the  distinction  being  as 
follows : — 

(1)  Its  aspect  of  true  suit  is  shown  in  its  capability  of 
being  committed,  in  the  Federal  system,  to  the  Judicial 
Branch,  within  the  strictly  Judicial  capacity  of  that 
Branch:  either  (a)  in  Original,^  or  (b)  in  Appellate,  Ju- 
risdiction.^ 

(2)  Its  aspect,  on  the  other  hand,  of  not  being  a  true 
suit,  is  shown:  (a)  by  potential  State  limitation  of  Orig- 
inal Jurisdiction  (upon  a  claim  against  a  State)  to  Courts 
of  the  State  ( to  the  exclusion  of  the  Federal  Original  Juris- 
diction) f  (b)  in  revocability  of  the  Sovereign's  consent  to 
suit,  at  any  stage  of  a  pending  such  proceeding,*  even  after 

^Minnesota  v.  Hitchcock,  185  TJ.  S.  373;  S  22:  650;  L  46:  954. 

''Many  cases  of  Appeal  from  the  Federal  Court  of  Claims. 

^Smith  V.  Eeeves,  178  U.  S.  436;  S  20:  919;  L  44: 1140;  Chandler 
V.  Dix,  194  U.  S.  590;  S  24:  766;  L  48: 1129;  Murray  v.  Wilson  Co., 
213  U.  S.  151;  S  29:458;  L  53:742. 

*Beers  v.  Arkansas,  20  How.  527;  L  15:991;  Eailroad  v.  Ten- 
nessee, 101  U.  S.  337;  L  25:960;  Eailroad  v.  Alabama,  101  U.  S. 
832;  L  25:  973;  Baltzer  v.  North  Carolina,  161  U.  S.  240;  S  16:  500; 
L  40: 684. 
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judgment,  and  where  nothing  remains  to  be  done  but  the 
supplying  of  money,  by  the  Legislative  Branch,  for  satis- 
faction of  the  judgment;^  and  (c)  in  the  case  of  a  State, 
of  exclusive  State  power  of  Interpretation  of  the  State 
(Legislative)  consent,  in  respect  of  the  question  whether, 
upon  the  facts  disclosed,  the  complainant's  case  is  within 
the  terms  of  the  consent.* 

The  field  of  action  of  such  quasi-suits  is  commonly  ex- 
clusive of  claims  in  tort ;  and  this  limitation  exists  in  Fed- 
eral quasi-Courts  of  the  class  in  question.^ 

"Railroad  v.  Alabama,  cited  above. 

«Sausaure  v.  Gaillard,  127  U.  S.  216;    S  8:1053;   L  32:125. 
^Basso  V.  United  States,  239  U.  S.  602;    S  36:226;    L  60:462; 
many  earlier  cases. 


CHAPTER  CV. 

Judicial  Exclusivejness  by  Priority. 

§  621.    The  General  Principle. 

The  Common  Law  principles  dealing  with  Exclusiveness 
of  a  particular  Court  by  mere  Priority,  as  against  another 
Court  inherently  capable  of  jurisdiction  in  the  premises, 
are — subject  to  certain  qualifications  considered  below — 
adopted  and  followed  by  the  Federal  law,  not  only  as  be- 
tween Courts  co-ordinate,  inter  se  (as.  State  Courts  of  dif- 
ferent States,  or  a  State  Court  and  a  Court  of  a  Federal 
State ),^  but  as  between  an  inferior  intra-State  Federal 
Court  of  Original  Jurisdiction,  and  a  State  Court ;  and,  in 
the  latter  case,  in  favor,  indifferently  of  the  Federal  Court,^ 
or  of  the  State  Court.^ 

§  622.    Necessary  Federal  Qualifications. 

1.  A  pending  State  suit  (or  a  pending  Federal  suit  not 
in  Bankruptcy)  necessarily  yields  to  a  newly  instituted 

^Barton  v.  Barbour,  104  U.  S.  126;  L  26:  6Y2. 

As  to  co-ordinateness,  in  general,  of  a  State  Court  and  a  Court  of 
a  Federal  State,  see  §§  644-650. 

^Hagan  v.  Lucas,  10  Pet.  400;  L  9:4Y0;  Wallace  v.  M'Connell, 
13  Pet.  136;  L  10:  95;  Freeman  v.  Howe,  24  How.  450;  L  16:  749; 
Eiggs  V.  Jolinson  County,  6  Wall.  166;  L  18:Y68;  Heidritter  v. 
Elizabeth  Oil-Cloth  Co.,  112  U.  S.  294;  S  5:135;  L  28:729;  Eio 
Grande  E.  E.  v.  Gomila,  132  F.  S.  478;  S  10: 155;  L  33:  400;  White 
T.  Schloerb,  178  U.  S.  542;  S  20: 1007;  L  44: 1183  (a  case  into  which 
the  feature  of  Bankruptcy  entered) ;  Farmers'  Loan  &  Trust  Co.  v. 
Lake  Street  E.  E.,  177  U.  S.  51;  S  20:564;  L  44:667  and,  (under 
the  title  of  Lake  Street  E.  B.  v.  Farmers'  Loan  &  Trust  Co.),  182  U. 
S.  417;  S  21:  870;  L  45: 1161;  Julian  v.  Central  Trust  Co.,  193  U. 
S.  93;  S  24:  399;  L  48:  629;  Wabash  E.  E.  v.  Adelbert  College,  208 
U.S.  38;  and208U.  S.  609;  8  28:182;  L  52:379;  S  28:425;  L  52: 
642. 

^Peale  v.  Phipps,  14  How.  368;  L  14:  459;  Stout  v.  Lye,  103  TJ.  S. 
66;  L  26:428;  Porter  v.  Sabin,  149  U.  S.  473;  S  13:1008;  L  37: 
815;  In  re  Chetwood,  165  U.  S.  443;  S  17:385;  L  41:782;  Palmer 
V.  Texas,  212  U.  S.  118;   S  29:230;  L  53:435. 

As  to  Collateral  issues,  see  that  head,  (§§  575,  576),  and  Buck  v. 
Colbath,  3  Wall.  334;  L  18:  257;  Taylor  v.  Taintor,  16  Wall.  366;  L 
21:287. 

As  to  Ancillary  suits,  see  §  584. 
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Bankruptcy  proceeding,  in  so  far  as  is  essential  to  effectual- 
ity of  the  Federal  Bankruptcy  laws,*  but  only  to  that  ex- 
tent." 

2.  What  has  been  said  of  Federal  Bankruptcy  Courts  is 
true,  mutatis  mutandis,  of  Federal  Admiralty  Courts. 
Thus,  the  rule  of  Priority  in  favor  of  a  Common  Law  or 
Equity  Court  fails  in  favor  of  a  subsequent  Admiralty  suit 
of  broad  and  general  character,  as,  a  Limited  Liability 
suit,"  or  a  suit  for  enforcement  in  rem  of  a  Maritime  lien  -^ 
while,  on  the  other  hand,  a  State  Court  attachment  of  a 
vessel  on  mesne  process  may  hold  as  against  an  Admiralty 
suit,  even  in  rem,  for  wages  f  and  it  would  be  competent 
to  the  Admiralty  Court,  in  its  discretion,  to  allow  the  State 
Court  suit  to  proceed  to  a  declaratory  judgment,  and  then 
to  take  into  Admiralty  the  enforcement  of  the  Maritime 
lien.* 

3.  A  State  Probate  proceeding,  instituted  pending  a  Fed- 
eral suit,  does  not  oust  the  Federal  jurisdiction  in  respect 

*Tlius,  a  Bankruptcy  suit  ousts  the  jurisdiction  of  a  pending  State 
Insolvency  or  winding-up  suit.  In  re  Watts  &  Sachs,  190  TJ.  S.  1;  S 
23:718;    L  47:933. 

So,  where  a  sheriff  holds  the  proceeds  of  an  execution  sale,  for 
payment  thereof  to  the  judgment  creditor,  the  filing  of  a  petition 
in  Bankruptcy  against  the  latter,  ousts  the  State  Court's  jurisdiction 
over  the  fund,  and  vests  title  and  right  of  possession  in  the  trustee 
in  Bankruptcy.  Clarke  v.  Larremore,  188  U.  S.  486;  S  23:363;  L 
47:555. 

^Thus,  in  the  case  of  a  State  Court  suit  for  reformation  of  a 
written  contract,  and  subsequent  Bankruptcy  procedure  instituted  in 
respect  of  the  defendant,  the  Bankruptcy  suit  is  subject  to  the  ulti- 
mate State  Court  decree  upon  the  question  of  reformation.  Zartman 
V.  First  Bank,  216  U.  S.  134;    S  30:  368;   L  54:418. 

(In  Blake  v.  Openhym,  216  U.  S.  322;  S  30:  309;  L  54: 498;  a  like 
situation  arose;  but  the  proposition  of  the  text  was  not  in  question, 
since  the  trustee  in  Bankruptcy  consented  to  a  continuation  of  the 
State  Court  suit). 

So  of  the  State  Court's  power  to  proceed  to  judgment  simply  in 
support  of  an  attachment  lien  protected  by  a  Bankruptcy  Act.  Peck 
V.  Jenness,  7  How.  612 ;  L  12 :  841 ;  various  later  cases. 

eProvidence  &  N.  Y.  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109  TJ.  S.  578;  S 
3:379;  L  27: 1038. 

'Moran  v.  Sturges,  154  U.  S.  256;  S  14:1019;  L  38:981;  The 
Eesolute,  168  U.  S.  437;   S  18: 112;  L  43:  533. 

^Taylor  v.  Carryl,  20  How.  583;   L  15:1028. 

»See  Moran  v.  Sturges,  cited  above. 
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of  the  merits;  but  leaves  the  Federal  Court  free  to  pro- 
ceed to  a  declaratory  judgment ;  enforcement,  however,  of 
the  Federal  judgment  being  vested  in  the  Probate  Court  in 
its  process  of  distribution  of  assets.^" 

4.  When  Priority  fails,  (and  the  later  suit  ousts,  in  gen- 
eral the  earlier  jurisdiction),  the  earlier  jurisdiction  may, 
nevertheless,  continue  to  certain  minor  intents,  essential 
to  justice  and  to  just  practical  results :  as,  for  necessary 
immediate  disposal  of  perishable  goods." 

§  623.  The  Date  of  Commencement  of  Suit.— Cor- 
poreal, or  Incorporeal,  Res. 

1.  In  respect  of  the  definition  (as  between  two  suits)  of 
commencement  of  suit,  and  of  obtaining  jurisdiction,  there 
is  nothing  peculiar  to  the  field  of  Priority,  but  general 
principles  are  applicable:  as,  in  the  matter  of  actual 
seizure,  as  distinguished  from  the  filing  of  a  bill  in  Equity." 

2.  So,  of  the  distinction  between  corporeal,  and  incor- 
poreal, res." 

§  624.    Termination  of  the  Earlier  Suit. 

In  a  controversy  over  a  question  of  exclusiveness  by 
Priority,  in  a  particular  instance,  there  may  naturally 
arise  the  question  of  termination  of  the  earlier  suit  prior 
to  the  commencement  of  the  later  suit.  That  question,  of 
course,  turns  upon  general  or  particular  principles  of  Pro- 
cedure law  operative  upon  the  earlier  suit.^* 

"Eio  Grande  E.  E.  v.  Gomila,  132  U.  S.  478;  S  10:155;  L  33: 
400. 

"Jones  V.  Springer,  226  U.  S.  148;  S  33:64;  L  57:161.  So,  for 
preservation  of  liens;   see  other  cases,  cited  above  in  this  section. 

"Farmers'  Loan  &  Trust  Co.  v.  Lake  Street  E.  E.,  177  IJ.  S.  51; 
S  20:  564;  L  44:  667;  Palmer  v.  Texas,  212  U.  S.  118;  S  29:  230;  L 
53:435. 

^^Cases  generally,  cited  above,  in  this  section. 

^*An  illustrative  decision,  turning  upon  general  principles  of  Pro- 
cedure is  Shields  v.  Coleman,  157  U.  S.  168;  S  15:570;  L  39:660. 
A  Federal  Court  of  Equity  in  a  Eeceivership  suit  accepted  a  bond  in 
lieu  of  the  property;  discharged  its  Eeceiver,  and  turned  the  prop- 
erty over  to  the  owner  without  reservation  of  further  jurisdiction. 
A  State  Court  (general  jurisdictional  conditions  existing)  was  there- 
upon competent  to  entertain  a  Eeceivership  suit,  and  to  hold  jurisdic- 
tion as  against  a  subsequently  instituted  new  Federal  Eeceivership 
suit. 
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§  625.    Distributive  Operation  of  the  Principle. 

It  may  occur  that  in  a  particular  instance  the  question 
of  Priority  is  not  broadly  and  sharply  presented.  In  such 
a  situation,  the  principle  is  applied  distributively,  accord- 
ing to  the  reason  of  the  thing.^^ 

§  626.  Earlier  Pending  Suit  as  Mere  Matter  of  Abate- 
ment. 

It  will  be  understood  that  what  has  been  said  above  is 
applicable  only  in  the  field  of  Priority  proper,  and  not  in 
that  of  mere  Abatement.  In  the  latter  field,  as  in  the 
former,  the  Common  Law.  principles  prevail,  as  between 
Courts  co-ordinate  inter  se.  Thus,  pendency  of  a  suit  in  a 
State  Court,  for  the  same  cause  of  action,  is  not  pleadable 
in  a  Court  of  a  Federal  State.^° 

So,  a  pending  Equity  suit  is  not  necessarily  exclusive  as 
against  a  subsequently  instituted  State  Criminal  prosecu- 
tion dealing  with  the  same  general  state  of  facts." 

"Shelby  v.  Bacon,  10  How.  56;  L  13:  326:  (a  State  Insolvency  pro- 
ceeding held,  on  the  facts,  not  exclusive  of  a  Federal  Equity  suit). 

As  to  non-Exclusiveness  of  a  State  Probate  proceeding  as  against 
the  Federal  Original  Jurisdiction,  in  respect  of  claims  against  an 
estate,  and  the  like,  see  §§  7Y2-7Y6. 

i«Stanton  v.  Embrey,  93  U.  S.  548;  L  23:  988.  (As  to  co-ordinate- 
ness  of  a  State  Court  and  a  Court  of  a  Federal  State,  see  §§  644-650). 

"Harkrader  v.  Wadley,  172  U.  S.  148;   S  19;  119;  L  43:399. 


CHAPTEE  CVI. 

Judgment  : — Ees  Jxjdicata. 

§  627.    Certain  General  Principles. 

The  Federal  law  adopts  the  Common  Law  principles  re- 
lating to  judgments.  We  need  notice  only  certain  Federal 
applications  of  those  principles. 

(1)  A  judgment  may,  to  one  or  to  another  intent,  and  for 
one  or  another  reason,  be  merely  declaratory  of  rights.^ 

(2)  A  judgment  may,  on  its  face,  leave  some  material 
matter  open  and  not  passed  upon ;  but  may,  nevertheless,  be 
binding  as  to  matters  passed  upon.^ 

(3)  If  a  judgment  creditor  requires  and  seeks  (for  en- 
forcement of  his  judgment),  supplementary  process  in 
Equity,  he  subjects  himself  to  the  general  principles  which 
govern  the  reformation  of  judgments;  and,  to  the  extent 
of  those  principles,  the  merits  of  the  judgment  are  open  to 
inquiry.^ 

(4)  If,  even  at  law,  a  judgment  creditor,  seeking  supple- 
mentary independent  process  for  enforcement  of  his  judg- 
ment, needs,  by  the  nature  of  the  case,  to  go  into  the  ques- 
tion of  the  merits  of  the  judgment,  then,  and  in  such  case, 
the  question  of  merits  is  open  to  the  judgment  debtor.' 

^There  may,  for  example,  after  discharge  of  a  Bankrupt,  be  en- 
tered a  declaratory  judgment,  for  effect  against  sureties  (as,  upon  an 
attachment  bond  upon  mesne  process).  Hill  v.  Harding,  130  U.  S. 
699;   S  9:725;  L  32:1083. 

^Stovall  V.  Banks,  10  Wall.  583;  L  19:1036;  Cromwell  v.  County 
of  Sac,  94  U.  S.  351;  L  24:195;  Burgess  v.  Seligman,  107  U.  S. 
20;  S  2:10;  L  27:359;  Dennison  v.  United  States,  168  U.  S.  241; 
S  18:  67;  L  42:  453;  Forsyth  v.  Vehmeyer,  177  U.  S.  177;  S  20:  623; 
L  44:  723. 

So,  when  the  judgment,  on  its  face,  covers  the  whole  field,  but 
certain  matters  in  controversy  are,  by  an  agreement  in  pais,  left  for 
adjustment  in  pais.  Stillman  v.  Combe,  197  U.  S.  436;  S  25:480; 
L  49 :  822. 

^Guardian  Trust  Co.  v.  Fisher,  200  U.  S.  57;   S  26: 186;  L  50:  367. 

^Nelson  v.  St.  Martin's,  111  U.  S.  716;  S  4:648;  L  28:574; 
Brownsville  v.  Loague,  129  U.  S.  493;  S  9:  327;  L  32:  780;  (petitions 
for  Mandamus). 
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(5)  Procedure  supplementary  to  a  judgment  may  take 
any  form  necessary  to  effectuality." 

(6)  There  is  a  strong  (and,  in  general,  a  conclusive)  pre- 
sumption that  issues  raised  by  the  pleadings  were  passed 
upon.^ 

( 7 )  Jurisdiction,  in  the  strict  sense,  is  open  to  collateral 
challenge  in  the  home  forum  or  in  another  forum/ 

Where,  however,  jurisdiction,  in  the  strict  sense,  existed, 
mere  errors  in  form  of  Procedure  are  not  open  to  collateral 
attack/ 

§  628.    Judgment  by  Consent. 

It  is  competent  to  a  person  to  consent  to  the  entry  of 
judgment  against  him,  without  actual  Judicial  investiga- 
tion of  his  liability,  provided  the  interests  of  third  persons 
be  not  unfavorably  affected." 

A  judgment  rendered  by  consent  lacks,  however,  to  cer- 
tain secondary  intents,  the  finality  of  a  judgment  adversely 

^Thus,  a  successful  defendant,  in  a  Patent  infringement  suit,  may, 
by  a  new  suit,  in  Equity,  enjoin  the  late  (defeated)  plaintiff  from 
bringing,  or  from  maintaining,  like  infringement  suits  against  actual 
or  proposed  customers  of  the  original  (prevailing)  defendant.  Kessler 
V.  Eldred,  206  U.  S.  285;   S  27:  611;  L  51:1065. 

Por  an  example  of  an  unsuccessful  attempt  to  strain  this  principle 
to  the  raising  of  new  issues,  not  covered  by  the  judgment,  see  New 
York  L.  Ins.  Co.  v.  Dunlevy,  241  U.  S.  518;   S  36:  613;  L  60: 1140. 

'Fayerweather  v.  Eitch,  195  U.  S.  276;   S  25:   58;  L  49:193. 

'Eose  V.  Himely,  4  Cr.  241;  L  2:  608;  Thompson  v.  Whitman,  18 
Wall.  457;  L  21:897;  Knowles  v.  Gaslight  etc.  Co.,  19  Wall.  58;  L 
22:70;  Cooper  v.  Newell,  173  U.  S.  555;  S  19:506;  L  43:808; 
National  Exchge.  Bank  v.  Wiley,  195  IJ.  S.  247;  S  25:70;  L  49: 
184. 

^Kempe's  Lessee  v.  Kennedy,  5  Cr.  173;  L  3:  70;  Griffith  v.  Bogert, 
18  How.  158;  L  15:307;  Insley  v.  United  States,  150  U.  S.  512;  S 
14:158;    L  37:1163. 

»Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  181;  S  20:311;_  L 
44 :  423.  In  this  case,  a  corporation  mortgage  to  trustees,  securing 
bonds,  provided  that  in  case  of  judgment  for  an  instalment  of  inter- 
est and  of  issue  of  execution  against  the  corporation,  and  failure  of 
satisfaction,  the  trustees  might  declare  the  principal  immediately  due 
and  payable,  and  that  the  mortgage  should  be  immediately  subject  to 
foreclosure.  Concerted  action  (of  one  bondholder  and  the  trustees, 
and  the  corporation),  under  which  suit  was  brought,  judgment  re- 
covered, and  execution  issued  and  returned  unsatisfied,  all  within 
one  day,  was  a  sufficient  basis  for  foreclosure,  (all  parties  interested 
being  represented,  either  directly  or  by  the  trustees). 
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rendered.  Thus,  if  aid  of  a  Court  of  Equity  is  sought,  in 
furtherance  or  enforcement  of  a  consent  judgment  or  de- 
cree, the  Court  will,  upon  cause  shown,  inquire  into  the 
merits  of  the  judgment  or  decree." 

§  629.    Judgment— Such  in  Form  Only. 

A  judgment,  such  in  form,  but  binding  and  operative 
only  by  force  of  acts  in  pais  between  the  parties,  (as,  by  a 
contract  not  dealt  with  by  the  judgment),  is  not  a  judg- 
ment, but  is  a  mere  feature  or  element  of  such  acts  in  pais." 

§  630.    Collateral  Aspect. 

What  has  been  said,  in  general  terms,  in  preceding  sec- 
tions, applies,  mutatis  mutandis,  to  the  situation  in  which 
a  judgment  is  offered  and  relied  upon,  not  as  between  the 
parties  ( or  privies )  to  it,  but  as  a  mere  extraneous  but  ma- 
terial fact :  as,  where  one  link  in  a  plaintiff's  chain  of  title 
is  a  sale  under  a  judgment;  or  where,  in  a  suit  for  dam- 
ages, the  plaintiff  relies  upon  the  fact  of  judgment  obtained 
against  him  by  a  stranger  as  the  result  of  wrongful  action 
of  the  present  defendant." 

§  631.    Res  Judicata. 

Illustration  in  the  field  of  res  judicata,  of  Federal  Adop- 
tion of  Common  Law  principles,  may  be  presented  as  fol- 
lows : — 

(1)  The  principles  of  res  judicata  apply  only  where  (or 
in  so  far  as)  the  issues  in  the  earlier  and  in  the  later  suit 
are  the  same.^^ 

(2)  A  judgment  is  operative  by  way  of  res  judicata,  not 
merely  in  respect  of  the  primary  issues,  but  in  respect  also 

"Lawrence  Mfg.  Co.  v.  Janesville  Mills,  138  U.  S.  552;  S  11:  402; 
L  34:1005. 

"Bagley  v.  General  Fire  Extinguisher  Co.,  212  U.  S.  47Y;  S  29: 
341;   L  53:  605. 

"Winona  etc.  E.  E.  v.  Plainview,  143  U.  S.  371;  S  12:530;  L 
36 :  191. 

"Memphis  Bank  v.  Tennessee,  161  TJ.  S.  186;  S  16:468;  L  40: 
664;  Southern  Pac.  E.  E.  v.  United  States,  168  U.  S.  1;  S  18:18; 
L  42:355;  Brady  v.  Daly,  175  U.  S.  148;  S  20:62;  L  44:109; 
Troxell  V.  Delaware,  L.  &  W.  E.  E.,  227  U.  S.  434;  S  33:  274;  L  57: 
586;  Eadford  v.  Myers,  231  U.  S.  725;   S  34:249;   L  58:454. 
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of  incidental  issues  actually  and  properly   raised  and 
passed  upon  as  bases  of  the  judgment." 

(3)  A  judgment  is  final,  for  the  purposes  now  in  ques- 
tion, not  only  upon  issues  actually  raised,  but  upon  issues 
which  might  have  been,  (but  were  not),  raised,  by  one  or 
by  the  other  party,  as  the  case  may  be." 

^*Barber  v.  Barber,  21  How.  582 ;  L  16 :  226 :  (where  it  was  essen- 
tial to  operativeness  as  of  the  whole  period  as  to  which  it  was 
given  effect,  that  the  husband's  Wisconsin  divorce  was  not  operative 
in  Wisconsin;  the  New  York  decree  being  plainly  terminable  as  of 
the  future  by  divorce). 

Caujolle  v.  Ferrie,  13  Wall.  465;  L  30:50Y;  (where  status  as 
legitimate  son  of  the  deceased  was  essential,  in  a  certain  instance,  to 
right  of  administration  on  a  petitioner's  part,  a  decree,  rendered  upon 
contest,  appointing  him  administrator,  was  final  in  other  suits,  as  be- 
tween him  and  other  heirs  or  claimants,  on  that  point) . 

Bissell  V.  Spring  Valley,  124  U.  S.  225 ;  S  8 :  495 ;  L  31 :  411  (where 
the  question  of  validity  of  bonds  and  of  coupons  is  one  and  the  same, 
a  judgment  upon  and  in  favor  of  bonds,  presents  res  judicata  in  favor 
of  coupons). 

New  Orleans  v.  Citizens'  Bank,  167  U.  S.  371;    S  17:905;   L  42 
202;   Citizens'  Bank  v.  Parker,  192  TJ.  S.  73;   S  24:181;   L  48:346 
Gunter  v.  Atlantic  Coast  Line,  200  U.  S.  273;  S  26:  252;  L  50:  477 
a  judgment  of  validity  or  of  invalidity  of  taxation  in  one  certain  year, 
binding  (where  the  same  questions  are  involved),  in  respect  of  other 
years. 

Harding  v.  Harding,  198  U.  S.  317 ;  S  25 :  679 ;  L  49 :  1066 ;  (  a  find- 
ing, in  favor  of  a  wife,  of  good  grounds  for  her  living  apart  from 
her  husband,  over  a  certain  fixed  period;  and  a  decree  of  separate 
maintenance,  involving  and  based  upon  such  finding,  final  and  bind- 
ing, as  a  bar  to  a  subsequent  suit  by  the  husband  for  divorce,  based 
upon  such  living  apart,  by  the  wife,  as  desertion  on  her  part). 

Everett  v.  Everett,  215  TJ.  S.  203;  S  30:  70;  L  54: 158;  a  finding 
and  judicial  declaration  of  non-marriage  (in  a  suit  for  statutory 
separate  maintenance),  incorporated  into,  and  made  the  record  basis 
of,  a  decree  for  the  respondent,  is  thus  binding.  See  also,  Fayer- 
weather  v.  Eitch,  195  U.  S.  276;   S  25:  58;  L  49: 193. 

Bryar  v.  Campbell,  177  U.  S.  649;  S  20:  794;  L  44:  926. 

i^Dowell  V.  Applegate,  152  U.  S.  327;  S  14:  611;  L  38:463;  (fail- 
ure of  the  plaintiff  to  set  up  one  certain  ground  of  claim:  judgment 
adverse  to  him,  final) . 

Werlein  v.  New  Orleans,  177  U.  S.  390;  S  20:682;  L  44:781. 
Failure  of  a  municipal  corporation,  (in  defence  to  levy  of  execution 
upon  land  held  in  legal  title  by  the  corporation)  to  set  up  mere  trust 
character  of  such  title,  and  Equitable  title  in  the  State  or  in  tlie  pub- 
lic, inconsistent  with  such  levy.  By  reason  of  such  failure,  the  levy 
held  binding  as  against  a  subsequent  suit  by  the  corporation. 

United  States  v.  California  etc.  Land  Co.,  192  U.  S.  355;  S  24:  266; 
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The  question  of  what  (for  the  purposes  of  our  present 
discussion)  should  have  been  pleaded,  or  otherwise  pre- 
sented for  consideration,  is,  primarily,  governed  by  Pro- 
cedure law  of  (or  operative  in)  the  forum  of  the  suit  in 
which  the  judgment  was  rendered/' 

This  principle  is  obviously  subject  to  a  qualification 
(based  upon  general  principles)  to  the  effect:  that  where 
the  failure  of  one  party  to  put  in  issue  a  certain  ground 
which  he  should,  on  general  grounds,  have  put  in  issue,  is 
due  to  conduct  (of  the  other  party)  either  strictly  inequita- 
ble, or  violative  of  the  practical  considerations  underlying 
the  rule  now  in  question ;  then,  and  in  such  case,  (and  from 
the  point  of  view  of  estoppel,  as  against  such  other  party) , 
the  judgment  is  not,  as  against  the  first  party,  operative 
upon  such  issue  thus  not  raised.^' 

L  48 :  476 :  a  judgment  adverse  to  the  United  States,  in  a  suit  to 
vacate  a  land  patent  (as  voidable  on  general  grounds),  held  a  bar  to  a 
subsequent  suit  by  the  United  States  to  recover  the  land  as  being  In- 
dian reservation  and  exempt  from  patent, — this  ground  having  been 
capable  of  being  joined  with  the  more  general  ground  presented  in  the 
first  suit:  (three  Justices  dissenting,  on  the  ground  that  the  prin- 
ciple now  in  question  was  not  applicable  to  this  case). 

So,  Northern  Pac.  Ey.  v.  Slaght,  205  U.  S.  122;  S  27:442;  L  51: 
738;   Fauntleroy  v.  Lum,  210  U.  S.  230;    S  28:  641;   L  52: 1039. 

^'Thus,  in  one  jurisdiction,  a  defendant  (a)  may  be  required,  and 
in  another  jurisdiction  (b)  may  not  be  permitted;  or  (c)  may  be 
merely  permitted,  at  his  option,  to  plead  counter-claims,  of  one  or  of 
another  class ;  and  in  either  of  the  latter  situations,  a  judgment  is  not 
res  judicata  upon  such  matters  not  pleaded,  and  not  in  issue.  Vir- 
ginia-Carolina Chemical  Co.  v.  Kirven,  215  U.  S.  252;  S  30:78;  L 
64:178. 

"Nesbit  V.  Eiverside  District,  144  U.  S.  610;  S  12:746;  L  36: 
562.  In  this  case,  a  certain  issue  of  bonds,  by  a  certain  municipal  cor- 
poration, went,  in  aggregate  amount,  beyond  the  debt  limit.  One 
person  bought,  from  an  original  purchaser,  the  whole  issue,  and  there- 
by had  notice  of  the  excess  above  the  debt  limit,  and  of  invalidity 
thereby  of  the  whole  issue.  He  had  occasion  thereafter  to  sue  the 
corporation  upon  the  bonds;  but  instead  of  suing  upon  them  all  at 
once,  and  thereby  disclosing  (or  at  least  suggesting)  upon  the  record, 
his  such  constructive  notice,  he  sued  at  first,  upon  only  a  limited 
number  of  them,  (in  their  aggregate  amount  within  the  debt  limit), 
and  thereby  suppressed  from  the  record  the  fact  of  his  such  construc- 
tive notice  of  invalidity.  The  corporation,  not  knowing  the  facts 
above  stated  (relating  to  his  purchase  and  ownership)  did  not  raise 
the  defence  of  his  such  notice ;  and  the  plaintiff  recovered  judgment. 
In  a  subsequent  suit  by  him,  upon  the  remaining  bonds,  (the  actual 
35 
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(4)  For  the  purposes  of  res  judicata,  the  grounds  of  a 
judgment,  and  the  issues  actually  passed  upon,  may  be 
shown  by  extrinsic  evidence/* 

(5)  A  judgment,  to  be  operative  by  way  of  res  judicata, 
must  be  germane  to  the  pleadings." 

(6)  It  is,  of  course,  competent  to  any  political  jurisdic- 
tion, to  limit,  by  law,  the  operation,  by  way  of  res  judicata, 
in  the  home  forum,  of  domestic  judgments.  A  domestic 
limitation,  thus  imposed,  enters  into,  and  correspondingly 
qualifies,  the  judgment,  pro  tanto,  in  and  for  other  forums.^" 

(7)  The  mere  fact  that  a  judgment  is  rendered  by  con- 
sent, does  not  take  it  out  of  the  operation  of  the  doctrine 
of  res  judicata.^^ 

(8)  A  judgment  based  upon  res  judicata  has  the  same 
finality  as  a  judgment  rendered  upon  an  original  ground." 

question  of  validity  being  the  same  as  to  the  whole  issue),  he  relied 
upon  this  judgment  as,  under  the  principle  considered  in  par.  4  of 
this  section,  conclusive  in  his  favor,  to  the  point  of  validity  of  the 
bonds  now  sued  upon.  His  contention  was,  however,  not  sustained, 
and  the  corporation  was  held  to  be  not  estopped  by  it  from  setting  up, 
in  the  second  suit,  such  constructive  notice  of  invalidity.  The  de- 
cision may  be  rested  upon  the  principle  that  estoppel  is  a  good  answer 
to  estoppel. 

i^Miles  V.  Caldwell,  2  "Wall.  35;  L  17:  Y55;  Wilson's  Ex'or  v.  Deen, 
121  U.  S.  525;  S  7: 1004;  L  30:  980;  Texas  &  Pac.  Ey.  v.  Southern 
Pac.  Co.,  137  U.  S.  48;  S  11: 10;  L  34:  614;  Forsyth  v.  Vehmeyer, 
177  TJ.  S.  177;  S  20:623;  L  44:723;  Virginia-Carolina  Chemical 
Co.  V.  Kirven,  215  U.  S.  252;   S  30:  78;  L  54: 178. 

"Eeynolds  v.  Stockton,  140  U.  S.  254;  S  11:773;  L  35:464;  (un- 
less, of  course,  in  a  given  instance,  both  parties  wander  outside  the 
pleadings  to  such  extent  and  in  such  manner  that  issues  not  pleaded 
are  actually  tried,  by  consent,  and  an  estoppel  arises). 

^°As,  where,  by  the  law  of  a  certain  State,  a  domestic  judgment, 
dealing  with  validity  of  taxes  of  a  certain  year,  is  not,  in  the  Courts 
of  the  State,  res  judicata  for  other  years.  Union  Bank  v.  Memphis, 
189  U.  S.  71;  S  23:  604;  L  47:  712;  Covington  v.  First  Bank,  198 
U.  S.  100;   S  25:562;  L  49:  963. 

See  Thompson  v.  Thompson,  226  TJ.  S.  551;  S  33:129;  L  57:347 
(alimony). 

2iBurgess  v.  Seligman,  107  U.  S.  20;  S  2: 10;  L  27:  359. 

^^Deposit  Bank  v.  Frankfort,  191  U.  S.  499;  S  24: 154;  L  48:  276: 
(a  Federal  judgment,  based  upon  res  judicata,  as  defined,  in  the  case, 
by  State  Judicial  Precedent,  not  qualifiable  by  a  subsequent  change 
in  State  Judicial  decision.  The  decision  apparently  rests  upon  gen- 
eral principles,  and  not  upon  any  peculiar  potency  of  a  Federal,  as 
against  a  State  judgment). 
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(9)  There  is  nothing  in  the  nature  of  a  Criminal  cause 
(or  of  a  Penal  cause  as  distinguished  from  an  ordinary 
Civil  cause),  to  remove  such  cause  from  the  operation  of 
the  principles  of  res  judicata,  where  they  are  otherwise 
opera  tive.^^ 

(10)  The  details  of  Procedure  law  of  the  forum  of  the 
judgment  in  question,  are,  in  general,  not  material  from 
the  standpoint  of  res  judicata/* 

(11)  The  doctrine  of  Judicial  Precedent  has  no  inter- 
relation with  the  doctrine  of  res  judicata.  That  is  to  say, 
a  given  Judicial  Precedent  is  operative  broadly,  without 
distinction  between  persons  who  were,  and,  persons  who 
were  not,  parties  to  the  suit.^° 

§  632.  Reformation  of  a  Contract,  after  Adverse 
Judgment. 

Judgment  at  law,  adverse  to  a  claim  based  upon  a  writ- 
ten contract,  is  adversely  operative  only  upon  the  contract 
as  written,  and  is  no  bar  to  reformation  of  the  contract  and 
enforcement  of  it  (as  reformed)  in  favor  of  the  original 
plaintiff -at-law.^° 

§  633.    Mere  Interpretation  of  a  Judgment. 
A  judgment  is  open  to  interpretation  by  any  Court  in 
which,  for  any  purpose,  it  is  presented." 

2'§§  601,  607. 

^*Thus,  a  Federal  Circuit  Court  judgment  for  an  amount  too  small 
to  permit  of  Error,  was  held  binding,  by  way  of  res  judicata,  in  a 
subsequent  action  (in  tbe  same  Circuit  Court)  of  Appellate  amount, 
(and  binding  to  the  exclusion  of  Error,  in  the  second  cause,  upon 
questions  of  law  passed  upon  in  the  earlier  judgment.  Johnson  Co. 
V.  Wharton,  152  U.  S.  252;   S  14:  608;   L  38:429). 

^^Thus,  the  Supreme  Court,  in  suits  between  private  persons,  af- 
firmed the  validity  of  certain  Territorial  bonds — ^the  controversy 
being  one  of  law.  (Utter  v.  Franklin,  172  TJ.  S.  416;  S  19:183;  L 
43:498;  Murphy  v.  Utter,  186  U.  S.  95;  S  22:776;  L  46:1074). 
Subsequently  in  a  suit  by  the  Territory  against  the  county,  based 
upon  the  theory  of  validity  of  the  bonds,  (which  had,  in  the  mean 
time,  been  marketed),  it  was  held  that  the  precedent  should  be  fol- 
lowed, without  further  consideration  of  the  question.  Vail  v.  Arizona, 
207  U.  S.  201;   S  28: 107;   L  53: 169. 

^'Northern  Assurance  Co.  v.  Grand  View  Ass'n,  203  U.  S.  106; 
S  27:27;  L  51:109. 

^'Subject,  of  course,  in  the  case  of  a  Federal  judgment,  as  such, 
and  of  Federal  Question  generally,  to  Federal  Appellate  Eeview. 
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The  principle  is  illustrated : — 

(a)  In  State  power  of  collateral  interpretation,  not 
merely  of  a  Federal  judgment  resting  upon  Federal  juris- 
diction by  diversity  of  citizenship,  whether  at  Common 
Law,^*  or  in  Equity  ;^^  but  of  a  judgment  rendered  in  a 
Jurisdiction  Federally  Exclusive  (as,  in  the  case  of  a  Bank- 
ruptcy discharge,  in  respect  of  its  operation  upon  a  par- 
ticular debt,  in  suit  in  the  State  Court)  f  or  of  a  Bank- 
ruptcy order  of  sale  f^ 

(b)  In  corresponding  Federal  power,  in  respect,  not 
only  of  a  State  Common  Law  judgment,'^  or  a  State  Equity 
decree,'^  but  likewise  of  a  judgment  of  a  State  Court  of 
Exclusive  direct  Jurisdiction :  as,  a  Probate  Court,^*  or  a 
Divorce  Court.^' 

28As  in  Werlein  v.  New  Orleans,  17Y  U.  S.  390;  S  20:  682;  L  44: 
817. 

29Texas  &  Pac.  Ry.  v.  Southern  Pac.  Co.,  13Y  TJ.  S.  48;  S  11:10; 
L  34:  614;  Citizens'  Bank  v.  Parker,  192  U.  S.  73;  S  24: 181;  L  48: 
346. 

^"Neal  V.  Clark,  95  U.  S.  704;  L  24:586;  Hennequin  v.  Clews, 
111  IT.  S.  676;  S  4:576;  L  28:565;  Strang  v.  Bradner,  114  U.  S. 
555;  S  5:1038;  L  29:248;  Forsyth  v.  Vehmeyer,  177  U.  S.  177;  S 
20:623;  L  44:  723. 

"New  Orleans  etc.  E.  E.  v.  Delamore,  114  U.  S.  501;  S  5:1009; 
L  29:244. 

^^As  in  Werlein  v.  New  Orleans,  cited  above. 

33As  in  Dupasseur  v.  Eochereau,  21  Wall.  130;  L  22:588;  New 
Orleans  v.  Citizens'  Bank,  167  U.  S.  371 ;  S  17:  905;  L  42:  202. 

^*Caujolle  V.  Ferric,  13  Wall.  465;   L  20:507. 

^^Harding  v.  Harding,  193  U.  S.  317;  S  25:679;  L  49:1066; 
Everett  v.  Everett,  215  U.  S.  203;  S  30:  70;  L  54: 158. 


CHAPTER  CVII. 

grenebal  principles  of  statutory  remedy  as,  or  as  not, 
Exclusive,  From  the  Federal  Standpoint. 

§  634.  Scope  of  the  Chapter:— Prefatory  Considera- 
tions. 

1.  It  is  proposed  in  the  present  Chapter  to  deal  with  the 
(luestion  of  statutory  remedy  as  Exclusive,  or  as  not  Ex- 
clusive, from  the  standpoint  only  of  the  Common  Law  as 
Federally  adopted  and  followed,  and  apart  from  such  con- 
siderations as  are  based,  not  upon  Common  Law  principles 
of  Procedure,  but  upon  considerations  peculiar  to  our  po- 
litical system :  such  considerations,  and  their  legal  results 
in  Procedure,  being  matters  primarily  of  Substantive  (Fed- 
eral) law,  and  only  secondarily  matter  of  Procedure.^ 

2.  At  the  Common  Law,  the  question  of  Exclusiveness 
or  non-Exclusiveness,  of  a  particular  statutory  Judicial 
remedy,  as  against  other  forms  (inherently  not  inappro- 
priate) of  remedy,  is  a  mere  question  of  statutory  Inter- 
pretation :  that  is  to  say,  a  question  of  interpretation,  to 
this  intent,  of  a  particular  statute  creating  such  a  remedy, 
— it  being  competent,  in  general,  to  the  Legislative  author- 
ity, in  creating  such  remedy,  to  make  it  Exclusive  or  not, 
at  pleasure. 

The  only  Common  Law  principles,  therefore,  in  this  field, 
are  certain  principles  of  statutory  Interpretation,  the  chief 
of  which  are  considered  respectively  in  the  two  succeeding 
sections. 

The  Federal  adoption  of  this  Common  Law  principle  of 
Interpretation  is,  as  matter  of  strict  Federal  law  (as  dis- 
tinguished from  mere  Federal  Adoption  of  State  Judicial 
Procedure)  limited,  by  the  nature  of  the  subject:  (a)  to 
Federal  statutory  remedy,  (since  the  States,  severally  are 
of  full  liberty  of  action,  in  respect  of  State  statutory  rem- 
edy) ;    and   (b)    (in  the  Federal  field)  to  Congressional 

^As  to  such  latter  matters,  see  Federal  Judicial  Exclusiveness ;  State 
Judicial  Exclusiveness,  and  particular  heads,  as  Admiralty,  Probate, 
Divorce. 
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statute  remedy  of  general  character,  as  distinguished  from 
statute  remedy  created  by  (or  under)  Congress  for  some 
certain  Federal  State  or  a  class  of  Federal  States,  or  Fed- 
eral States  as  a  class. 

The  fact  of  Federal  adoption,  in  general,  of  the  Common 
Law  principles  of  Interpretation,  and  the  degree  of  force  of 
the  Interpretative  presumption  (in  the  strictly  Federal, 
and  in  the  general  Congressional,  iields  immediately  above 
distinguished) — when  the  Common  Law  principles  are  not 
inappropriate  to  the  Federal  system, — are  illustrated  in  a 
number  of  different  classes  of  situations. 

§  635.    Illustration. 

The  chief  of  the  principles  of  Interpretation  above  re- 
ferred to,  is  to  the  effect:  that  presumptively,  (in  the  ab- 
sence of  specific  expression  of  Legislative  intent,)  statu- 
tory remedy  is  Intended  to  be,  and  is,  Exclusive.  This 
Common  Law  principle  of  Interpretation  is  adopted  by  the 
Federal  Law,  in  so  far  as  it  is  pertinent  to  the  Federal 
Political  and  Judicial  system :  that  is  to  say,  in  so  far  as 
it  is  not  controlled  by  the  peculiar  requirements  and  fea- 
tures generally  of  the  latter  system. 

The  existence,  and  the  degree  of  force,  of  the  presump- 
tion, are  illustrated  in  different  classes  of  situations  dealt 
with  for  convenience,  separately,  in  the  margin : 

(1)  Congressional  Eemedy,  in  Federal  Courts  of  Origi- 
nal Jurisdiction.^ 


^Barnet  v.  National  Bank,  98  U.  S.  555;  L  25:212.  (An  Act  of 
Congress  fixed  a  rate  of  interest,  and  provided  that  the  taking  of  a 
greater  interest  should  work  a  forfeiture  of  the  whole  interest,  and 
that  the  person  paying  might  within  two  years  in  an  action  of  debt 
recover  twice  the  amount  of  (excess  of)  interest  paid.  It  is  held  that 
the  statute  remedy  is  Exclusive,  and  that  the  usury  cannot  be  set  up 
and  relied  on  in  defence,  in  a  suit  by  a  bank  for  principal  and  interest. 
In  this  decision  the  principle  of  Exclusiveness  of  a  statutory  remedy 
is  held  to  override  the  general  principle  that  illegality  may  be  set  up 
in  defence.  It  might  well  have  been  held  that  the  defence  of  usury 
might  be  set  up  as  a  defence  to  excess  of  interest  and  not  by  way 
of  counterclaim  for  the  double  damage. 

Arnsonv.  Murphy,  109  U.  S.  238;  S  3:184;  L  27:  920;  (exclusive- 
ness of  Congressional  statutory  remedy  against  a  tax  collector,  for 
taxes  alleged  to  have  been  illegally  assessed  and  collected) . 

United  States  v.  Sing  Tuck,  194  U.  S.  161;  S  24:  621;  L  48:  917; 
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(2)  Exclusiveness,  in  a  Court  of  the  United  States,  of 
a  statute  remedy  created  by  a  Foreign  nation.' 

(3)  Exclusiveness  of  Congressional  remedy,  as  against 
the  State  Courts.* 

(4)  State  statutory  remedy,  as  Exclusive  in  a  Fed- 
eral Court,'  but  with  potential  necessary  adaptation  to 
Federal  Procedure." 

§  636.    Limitation  of  the  Presumption, 

The  presumption  above  considered  is  limited  to  the  par- 
ticular class  of  causes  of  action  specifically  in  contempla- 
tion in  a  statute  remedy,  and  does  not  extend  to  dis- 
tinctly different  classes  of  causes  of  action  arising  upon 
the  same  facts.' 

(exclusiveness  of  statutory  remedy  of  Appeal  to  an  Executive  officer, 
in  Immigrant  cases, — as  against  habeas  corpus). 

Globe  Newspaper  Co.  v.  Walker,  210  U.  S.  356;  S  28:726;  L  52: 
1096;  (exclusiveness  of  the  Congressional  statutory  Copyright  rem- 
edy). 

''Slater  v.  Mexican  Nat.  E.  E.,  194  U.  S.  120;  S  24:581;  L  48: 
900;  (statute  remedy,  provided  by  a  Foreign  nation,  of  an  action 
for  death,  by  negligence,  with  damages  in  the  nature  of  alimony  dur- 
ing widowhood,  and  pension  for  children). 

*Haseltine  v.  Central  Bank  (No.  2),  183  U.  S.  132;  S  22:50;  L 
46:118;  Schuyler  Bank  v.  Gadsden,  191  U.  S.  451 ;  8  24:129;  L48: 
258;  (cases  substantially  on  the  footing  of  Barnet  v.  National  Bank, 
cited  above,  except  in  being  brought  in  a  State  Court) ;  Minnesota 
V.  Northern  Securities  Co.,  194  U.  S.  48;  S  24:598;  L  48:870; 
(Sherman  Act) ;  Pecos  &  Northern  Tex.  Ey.  v.  Eosenbloom,  240  U. 
S.  439;  S  36:390;  L  60:730;  Seaboard  Air  Line  v.  Kenney,  240 
TJ.  S.  489;   S  36:458;  L  60:762. 

sPoUard  v.  Bailey,  20  Wall.  520;  L  22:376;  Fourth  Bank  v. 
Francklyn,  120  TJ.  S.  747;  S  7:757;  L  30:825;  Middletown  Bank 
V.  Eailway,  197  TJ.  S.  394;  S  25:462;  L  29:803;  (Exclusiveness,  as 
against  a  Common  Law  action  in  a  Court  of  the  United  States,  of  a 
State  statutory  remedy  against  shareholders);  Northern  Pac.  E.  E. 
V.  Babcock,  154  TJ.  S.  190;  S  14:978;  L  38:958;  (statutory  action 
for  death). 

See  East  Tennessee  etc.  E.  E.  v.  Southern  Telegr.  Co.,  112  TJ.  S. 
306;     S    5:168;    L   28:746. 

^Stewart  v.  Baltimore  &  O.  E.  E.,  168  TJ.  S.  445;  S  18: 105;  L  42: 
537. 

'Thus,  the  Congressional  statutory  remedy  against  directors  of 
national  banks,  is  not  Exclusive  of  a  Common  Law  action  in  a  State 
Court  (or,  a  fortiori  in  a  Federal  Court),  against  one  who  was  such 
a  director,  for  inducing,  by  deceit,  the  purchase  by  the  plaintiff,  of 
shares  in  the  bank.  Thomas  v.  Taylor,  224  TJ.  S.  73;  S  32:403;  L 
56:673;  Jones  Bank  v.  Yates,  240  TJ.  S.  541;   S  36:429;  L  60:788. 
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§  637.    Statutes  of  Limitation. 

While  statutory  Limitation  of  action  is,  in  general,  gov- 
erned by  the  law  of  the  forum,'  nevertheless,  a  statutory 
remedy  may  prescribe  a  specific  period  of  Limitation  as  a 
qualificatory  feature  of  the  remedy ;  and,  in  such  case,  the 
Limitation  follows  the  remedy  into  all  forums,  at  least 
when  the  prescribed  period  is  not  longer  than  the  period 
prescribed  by  the  pertinent  general  law  of  the  forum.' 

§  638.    Taxation  as  Statutory  Remedy. 

If  a  peculiar  form,  mode,  and  extent  of  taxation  (by  the 
home  forum )  is  provided  as  an  exclusive  remedy  in  f uturo, 
for  a  certain  class  of  suit,  this  remedy  may  enter  into  the 
cause  of  action  and  be  exclusive.^" 

§  639.    Damages. 

What  has  been  said  of  other  features,  in  general,  of  stat- 
utory remedy,  is  true,  in  general,  of  the  rule  of  damages." 

§  640.  Statutory  Remedy  Legislation  Dealing  Inci- 
dentally with  Substantive  Law. 

Although  we  are,  in  the  present  Chapter,  dealing  only 
with  statutory  remedy  as  such,  we  may,  at  the  present 
point,  call  attention  to  the  fact  that  a  statute  creative  pri- 
marily of  remedy,  may  incidentally  affect  Substantive 
law." 

°See  Statutes  of  Limitation  (§  643). 

sThe  Harrisburg,  119  U.  S.  199;  S  7:140;  L  30:358;  Arnson  v. 
Murphy,  109  U.  S.  238;  S  3: 184;  L  27:  920;  Davis  v.  Mills,  194  U. 
S.  451;  8  24:692;  L  48: 1067;  Atlantic  Coast  Line  v.  Burnette,  239 
IT.  S.  199;   S  36:75;   L  60:226. 

"Tost  V.  Dallas  County,  236  U.  S.  50 ;  S  35 :  235 ;  L  59 :  460 ;  (State 
provision  to  such  effect,  binding  upon  the  Federal  Original  Jurisdic- 
tion) . 

"Fidelity  &  Deposit  Co.  v.  Bucki  Co.,  189  ¥.  S.  135;  S  23:582; 
L  47:  744;  Chesapeake  &  0.  Ey.  v.  Kelly,  241  TJ.  S.  485;  S  36:  630; 
L  60 :  1117  (uniform  Federal  rule  of  damages,  for  Federal  and  for 
State  Courts,  under  Federal  Employers'  Liability  Act). 

i^Thus,  the  Congressional  remedy  against  national  bank  directors, 
while  not  Exclusive  of  Common  Law  action  for  deceit  against  direc- 
tors as  individuals  (Thomas  v.  Taylor,  224  U.  S.  73;  S  32:403;  L 
56 :  673) ;  nevertheless  fixes,  for  such  Common  Law  actions,  certain 
standards  of  care  or  of  negligence,  as  matter  of  Substantive  law. 
(Case  cited). 
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§  641.  No  Limitation  to  the  Home  Forum  of  Common 
Law  Action  Transitory  at  Common  Law. 

In  respect  of  a  class  of  causes  of  action  known  to  the 
Common  Law,  and,  at  the  Common  Law,  of  Transitory 
character,  it  is  not  competent  to  a  State  or  to  a  Federal 
State  to  provide  for  exclusiveness  of  its  Courts,  where  a 
particular  cause  of  action,  within  such  class,  arises  within 
such  State  or  Federal  State.^^ 

"Atchison,  T.  &  S.  F.  Ky.  v.  Sowers,  213  U.  S.  55 ;  S  29 :  39Y ;  L  53 : 
695;  (see  dissenting  Opinion).  The  case  deals  specifically  with  a 
statute  of  a  Federal  State,  but  is  broadly  applicable  in  principle. 


CHAPTER  CVIII. 

Statutes  of  Frauds. — Statutes  of  Limitations. 

§  642.    Statutes  of  Frauds. 

In  respect  of  the  generic  character  of  a  Statute  of 
Frauds,  and  in  respect  of  the  principles  of  the  subject,  there 
is  nothing  peculiar  to  the  Federal  Law.^ 

In  accordance  with  such  general  principles,  the  Federal 
law  treats  a  Statute  of  Frauds,  of  the  place  of  the  making 
of  a  contract,  as  entering  into  the  contract,  and  as  follow- 
ing it  into  other  forums.^ 

As  in  other  like  fields,  (and  to  the  same  extent),  the 
Federal  Courts  accept  the  home  construction  of  a  particu- 
lar Statute  of  Frauds.^ 

The  general  principles  are  applied,  mutatis  mutandis, 
to  Congressional  special  Statutes  of  Frauds,  dealing  with 
contracts  to  which  the  United  States  is  a  party,* — there 
being,  however,  in  the  case  of  such  contracts,  no  question 
of  local  place  of  making  of  the  contract.' 

igalmon  Falls  Mfg.  Co.  v.  Goddard,  14  How.  446;  L  14:493; 
Lloyd  V.  Fulton,  91  U.  S.  479;  L  23:  363;  Butler  v.  Thomson,  92  U. 
S.  412;  L  23:684;  Walker  v.  Johnson,  96  F.  S.  424;  L  24:834; 
Howland  v.  Blake,  97  TJ.  S.  624;  L  24: 1027;  Allen  v.  Withrow,  110 
TJ.  S.  119;  S  3:  517;  L  28:  90;  Hinchman  v.  Lincoln,  124  U.  S.  38; 
S  8:369;   L  31:337;    other  cases  cited  below. 

^Grafton  v.  Cummings,  99  U.  S.  100;   L  25:366. 

^Leffingwell  v.  "Warren,  2  Bl.  599;  L  17:  261;  Allen  v.  Massey,  17 
Wall.  351;  L  21:543;  Moses  v.  Lawrence  County  Bank,  149  TJ.  S. 
298;  S  13:900;  L  37:743;  Biggies  v.  Erney,  154  U.  S.  244;  S  14: 
1083;  L  38:976;  Warner  v.  Texas  &  Pac.  Ey.,  164  TJ.  S.  418,  432; 
S  17:147;   L  41:495. 

*South  Boston  Iron  Co.  v.  United  States,  118  TJ.  S.  37;  S  6:728; 
L  30:69;  St.  Louis  Hay  etc.  Co.  v.  TJnited  States,  191  TJ.  S.  159; 
S  24:47;  L  48:130;  TJnited  States  v.  Andrews,  207  TJ.  S.  229;  S 
28: 100;  L  52: 185;  United  States  v.  New  York  &  Porto  Eico  S.  S. 
Co.,  239  U.  S.  88;  S  36:41;  L  60:161;  (waiver  by  the  United 
States)  ;  Ackerlind  v.  United  States,  240  U.  S.  531;  S  36:  438;  L  60: 
783  (reformation,  by  the  Court  of  Claims,  of  a  written  contract  re- 
quired to  be  in  writing). 

»§  408,  par.  2. 
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§  643.    Statutes  of  Limitation. 

In  respect  of  Statutes  of  Limitation,  the  Federal  law 
follows,  in  general,  the  Common  Law  principles  of  the  sub- 
ject ;  as,  to  the  effect : 

(1)  that  a  Statute  of  Limitations  (a)  is,  in  general," 
matter  not  of  Substance,  but  of  mere  Procedure  law  of  the 
forum  of  suit,  and  does  not  follow  a  cause  of  action  into  a 
foreign  forum ;^  but  (b)  may,  in  a  particular  instance,  be 
a  feature  of  a  statutory  remedy  f 

(2)  that  a  Statute  is  presumptively  only  of  prospective 
operation ;' 

(3)  that,  in  general,  (but  not  in  case  of  introduction  of 
a  substantially  new  cause  of  action) ,  Amendment  presump- 
tively dates  back — for  the  purposes  of  such  a  Statute — to 
the  commencement  of  suit  ;^'' 

(4)  that  War  or  Belligerency  suspends,  in  general,  the 
running  of  such  a  Statute  ;^^ 

(5)  that  Statutes  of  Limitation  look  to  Substance,  not 
mere  form  f^ 

(6)  that  Equity  follows,  in  general,  a  Statute  of  Limi- 
tations specifically  operative  only  at  law ;"  but 

^As  to  exceptional  situations,  see  Statute  Remedy  as  Exclusive 
(§  63Y)  ;  and  present  section,  ad  fin. 

'M'Elmoyle  v.  Cohen,  13  Pet.  312;  L  10:177;  Townsend  v.  Jem- 
ison,  9  How.  407;  L  13:194;  Bank  of  Alabama  v.  Dalton,  9  How. 
522;  L  13:242;  Flowers  v.  Foreman,  23  How.  132;  L  16:405; 
Christmas  v.  Euasell,  5  Wall.  290;  L  18:475;  Union  Pac.  Ey.  v. 
Wyler,  158  U.  S.  285;    S  15:877;   L  39:983. 

«§   637. 

sgohn  V.  Waterson,  17  Wall.  596;  L  21:737;  (in  which  Federal 
interpretation  to  this  effect  made  a  State  Statute  Federally  consti- 
tutional). 

lODavis  v.  Mills,  194  F.  S.  451;   S  24:  692;   L  48: 1067. 

"Hanger  v.  Abbott,  6  Wall.  532;  L  18:939;  Levy  v.  Stewart,  11 
Wall.  244;  L  20:86;  IJnited  States  v.  Wiley,  11  Wall.  508;  L  20: 
211;  The  Protector,  12  Wall.  700;  L  20:463;  Adger  v.  Alston,  15 
Wall.  555;   L  21:234. 

^^Thus,  a  Congressional  Statute  of  Limitations,  dealing  with  suit 
by  the  United  States  to  vacate  a  land  patent,  is  operative  upon  a  suit 
which  in  form  is  not  a  suit  to  vacate  a  patent,  but  is  a  suit  to  remove 
a  cloud  from  title,  alleging  existence  of  the  patent,  as  the  cloud. 
United  States  v.  Chandler-Dunbar  Co.,  209  U.  S.  447;  S  28:579; 
L  52 :  881. 

"Patterson  v.  Hewitt,  195  U.  S.  309,  317-319;  S  25:35;  L  49: 
214. 
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(7)  that  this  practice  does  not  prevail  in  Admiralty;" 

(8)  that  a  Statute  of  Limitations  does  not  operate 
against  a  Sovereign,  unless  by  the  latter's  consent  -^^ 

(9)  that  there  is  no  Federal  Constitutional  principle 
and  no  principle  of  Federal  Public  Policy  forbidding  par- 
ties to  a  contract  to  stipulate,  in  respect  of  suit  thereon, 
for  a  shorter  period  of  Limitation  than  that  provided  by 
law." 

The  Federal  decisions  seem  to  indicate,  at  least,  if  not 
to  establish,  the  proposition  that  in  respect  of  actions  in- 
volving determination  of  title,  an  expired  period  of  Limita- 
tion is,  pro  tanto,  matter  of  title,  and  of  right,  and  cannot 
be  opened." 

"The  Key  City,  14  Wall.  643;  L  20:  896;  Workman  v.  New  York 
City,  179  U.  S.  552;    S  21:212;    L  45:314. 

i^TJnited  States  v.  Nashville  etc.  Ry.,  118  U.  S.  120;  S  6:1006;  L 
30 :  81 ;  (if  running  when  a  Sovereign  acquires  title  to  negotiable 
paper  before  maturity,  it  then  ceases  to  run). 

"Eiddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.  386 ;   L  19 :  257. 

As  to  Federal  acceptation  of  a  local  State  interpretation  of  a  State 
Statute  of  Limitations,  see  Dibble  v.  Bellingham  Bay  Co.,  163  IT.  S. 
63;  S  16:939;  L41:72. 

"United  States  v.  Buford,  3  Pet.  12 ;  L  7 :  585.  In  this  case,  a 
chose  in  action,  in  Contract,  in  favor  of  a  private  person,  was 
assigned  to  the  United  States,  after  a  State  Statute  of  Limitations 
had  effectually  run  as  between  the  original  parties.  The  running  of 
the  Statute  was  held  (in  the  Federal  Original  Jurisdiction)  a  bar  to  a 
suit  by  the  United  States.  The  State  Statute  of  Limitations  was,  of 
course,  as  a  Statute  of  Limitations,  of  no  operation  as  against  the 
United  States;  and  the  decision  necessarily  rested  upon  the  proposi- 
tion that  the  running-out  of  the  Statute  prior  to  the  purchase  by  the 
United  States,  had  vested  title  in  the  defendant. 

United  States  v.  Chandler-Dunbar  Co.,  209  U.  S.  447;  S  28:579; 
L  52 ;  881.  In  that  case,  a  certain  Statute  of  Limitations,  enacted  by 
Congress,  fixed  a  period  of  Limitation  for  suits  by  the  United  States 
to  vacate  land  patents.  After  the  statute  period  had — in  respect  of 
certain  land  patents — expired,  the  United  States  undertook  to  chal- 
lenge those  patents,  indirectly,  by  a  suit  to  remove  a  cloud  from  the 
Government's  title  to  the  land  in  question — the  cloud  being  alleged 
to  consist  in  existence  and  colorable  validity,  but  actual  invalidity,  of 
the  land  patents.  The  Court  were  of  the  opinion  that  the  Statute  of 
Limitations  did  not  apply  as  a  Statute  of  Limitations;  but  that  the 
running  of  the  statutory  period  had  operated  to  vest  title  in  the 
patentees,  in  the  land  in  question,  and  that  it  operated  thereby  as  a 
bar,  not  to  the  suit  in  question,  but  to  the  merits  of  the  suit.  The 
fact  that  the  Statute  of  Limitations  in  question  in  this  case  had  been 
enacted  ex  gratia,  by  the  United  States,  was  immaterial:   it  simply 
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What  has  been  said  above  as  to  an  expired  period  of 
Limitation  of  action,  dealing  with  title,  seems,  upon  prin- 
ciple, to  be  applicable,  mutatis  mutandis,  to  an  expired 
period  (recognized  by  local  law)  of  adverse  possession  of 
land,  in  so  far  as,  in  a  given  jurisdiction,  there  is  a  distinc- 
tion between  adverse  possession  as  such,  and  the  operation 
of  a  Statute  of  Limitations.'* 

The  doctrine  is  applicable  to  chattels,  as  to  land." 

The  essential  Property  (title)  character  of  adverse  pos- 
session is  illustrated  in  the  proposition  that  title  thereby 
obtained  to  a  chattel,  in  one  jurisdiction,  follows  the  chat- 
tel into  another  jurisdiction.*" 

The  Federal  law  adopts,  in  general,  the  home  forum's 
view  of  incidental  operation  of  a  Statute  of  Limitations: 
as,  to  the  effect  that  a  statute  which  has  run  as  against  a 
personal  action  for  a  mortgage  debt,  operates  to  bar  fore- 
closure.*' 

gave  to  the  Statute  of  Limitations  the  double  character  (a)  of  law 
created  by  the  United  States  as  a  Sovereign,  and  (b)  of  grant  by  the 
United  States  as  a  land-owner. 

The  same  conclusion  seems  to  be  suggested  by  various  cases  inter- 
preting and  applying  local  Statutes  of  Limitation :- — 

Leffingwell  v.  Warren,  2  Bl.  599;  L  17:  261;  Bacon  v.  Howard,  20 
How.  22;  L  15:811;  CroxaU  v.  Shererd,  5  Wall.  268;  L  18:572; 
Probst  V.  Presbyterian  Church,  129  U.  S.  182;  S  9:263;  L  32:642; 
Sharon  v.  Tucker,  144  U.  S.  533;  S  12:720;  L  36:532;  Maxwell 
Land  Grant  Co.  v.  Dawson,  151  U.  S.  586;  S  14:458;  L  38:279; 
Toltec  Eanch  Co.  v.  Cook,  191  U.  S.  532;  S  24:166;  L  48:291; 
Dupree  v.  Mansur,  214  U.  S.  161;  S  29:  548;  L  53:  950;  Montoya  v. 
Gonzales,  232  U.  S.  375;  S  34:413;  L  58:645;  (representing,  re- 
spectively, from  various  standpoints,  a  Federal  favorable  view  of  local 
law  making  an  expired  Statute  of  Limitations  a  feature  of  title). 

"Shelby  v.  Guy,  11  Wh.  361;  L  6:  495;  Sharon  v.  Tucker;  Toltec 
Ranch  Co.  v.  Cook,  both  cited  above;  Northern  Pac.  Ey.  v.  Ely,  197 
U.  S.  1;  S  25:  302;  L  49:  639;  Missouri  Valley  Land  Co.  v.  Weise, 
208  U.  S.  234;   S  28:  294;   L  52:  466. 

^"Shelby  v.  Guy,  cited  above. 

^"Shelby  v.  Guy,  cited  above. 

2iDupree  v.  Mansur,  cited  above. 


CHAPTER  CIX. 

Faith  and  Credit  to  Judgments  and  Records: — (a)  As 
Among  Domestic  Forums  Actually  or  Convention- 
ally Co-ordinate.^ 

§  644.  The  Constitutional  and  the  Congressional 
Texts:— General  View.^ 

Unquestionably,  (1)  the  States  would,  apart  from  the 
Constitutional  text  cited,  have  recognized,  inter  se,  the 
principles  of  Comity  and  of  favorable  presumption,  in  re- 
spect of  foreign  judgments.  So,  (2)  unquestionably, — 
apart  from  the  Congressional  text  cited — of  the  Federal 
States,  inter  se;  and  (3)  of  a  State  and  a  Federal  State, 
inter  se;   and  (4)  as  between  the  State  Courts,  and  the 

^I.  e.,  the  States;  the  Federal  States,  and  the  Federal  Judicial 
Districts  in  Original  Common  Law  Jurisdiction  by  Diversity  of 
Citizenship.    See  below. 

As  to  co-ordinateness,  actual  or  conventional,  in  Substantive  law, 
as  among  States  and  Federal  States,  collectively,  see  Book  III,  §§  213 
et  seq. 

See  also  Judgment  and  Ees  Judicata  (§§  627-633). 
''Const,  Art.  IV,  §  It- 
Full  faith  and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  State.    Aad 
the  Congress  may  by  general  laws  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the  effect 
thereof. 
U.  S.  Kev.  Stats.,  §  905  :— 

The  acts  of  the  legislature  of  any  State  or  Territory,  or  of  any 
country  subject  to  the  jurisdiction  of  the  United  States,  shall  be 
authenticated  by  having  the  seals  of  such  State,  Territory,  or 
country  affixed  thereto.  The  records  and  judicial  proceedings  of 
the  courts  of  any  State  or  Territory,  or  of  any  such  country,  shall 
be  proved  or  admitted  in  any  other  court  within  the  United 
States,  by  the  attestation  of  the  clerk,  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate,  that  the  said  attesta- 
tion is  in  due  form.  And  the  said  records  and  judicial  proceed- 
ings, so  authenticated,  shall  have  faith  and  credit  given  to  them 
in  every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from  which  they  are  taken. 
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Federal  Original  Common  Law  Jurisdiction  resting  upon 
diversity  of  citizenship. 

In  these  various  fields,  the  Constitutional  text  and  the 
Congressional  text,  collectively,  assume  such  probable  or 
actual  situation,  and  operate  simply: — (a)  to  convert 
Comity  into  strict  law;  and  (b)  to  convert  the  favorable 
(but  rebuttable)  presumption  of  the  Law  of  Nations,  into 
a  conclusive  presumption. 

§  645.  Adoption,  in  General,  of  the  Law  of  Nations:— 
A  Conventional  Community  of  Nations. 

In  this  field,  the  Constitutional  text  and  the  Con- 
gressional text  respectively  recognize,  assume,  and  adopt 
the  principles  of  the  subject  existing  in  the  general  Law 
of  Nations :  the  States,  the  Federal  States,  and  the  United 
States  in  its  Common  Law  Original  Jurisdiction  by  di- 
versity of  citizenship,  being  viewed,  to  this  intent,  as  a 
Community  of  Nations.* 

§  646.  Illustration  of  Federal  Recognition,  Assump- 
tion, and  Adoption,  in  this  Field,  of  the  Law  of  Nations. 

The  Federal  Kecognition,  Assumption,  and  Adoption 
(above  considered)  in  and  by  the  texts  cited  above,  of  prin- 
ciples of  the  Law  of  Nations,  is  illustrated  in  the  principles 
(of  Federal  law)  now  to  be  stated. 

( 1 )  A  judgment  of  one  forum  does  not  operate,  proprio 
vigore,  in  another  forum,  but  is  subject  to  Judicial  recogni- 
tion and  establishment  in  the  second  forum :  as,  by  direct 
suit  upon  it  there ;  or  by  favorable  judgment  upon  it,  when 
and  as  set  up  in  defence  or  otherwise,  collaterally.* 

^Illustration  of  State  power,  in  this  respect,  is  presented  in  Cage's 
Ex'ors  V.  Cassidy,  23  How.  109 ;  L  16 :  430 ;  (power,  in  a  State  Court 
of  Equity,  of  inquiry  into  the  merits  of  a  judgment  of  such  a  Federal 
Common  Law  judgment,  and  of  Injunction,  inter  partes,  against  it) . 

Cases  illustrative  of  co-ordinateness,  to  this  intent,  between  a  State 
and  a  Federal  State  are:  Mills  v.  Duryee,  Y  Cr.  481;  L  3:411; 
Hampton  v.  M'Connell,  3  Wh.  234;  L  4:378;  Embry  v.  Palmer,  107 
U.  S.  3;  S  2:  25;  L  27:  346;  Thompson  v.  Thompson,  226  U.  S.  551; 
S  33: 129;  L  57:  347;  Atchison,  T.  &  S.  F.  Ey.  v.  Sowers,  213  U.  S. 
55:  S  29:397;  L  53:695. 

As  to  the  States  and  the  Federal  States,  as,  to  many  intents  of 
Substantive  law,  a  conventional  Community  of  Nations,  see  §§  213 
et  seq. 

*As,  in  Winona  etc.  R.  E.  v.  Plainview,  143  U.  S.  371;  S  12:  530; 
L  36: 191. 
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(2)  As  among  the  States  and  the  Federal  States,  col- 
lectively, an  issue  as  to  the  law  of  the  home  forum,  is  an 
issue  of  fact,  in  a  foreign  forum.' 

(3)  As  among  all  the  co-ordinate  or  conventionally  co- 
ordinate forums  in  question,  jurisdiction  of  the  home  forum 
of  a  judgment,  is  open  to  challenge  and  inquiry  in  the  sec- 
ond forum.  That  is  to  say,  mere  color  of  validity,  in  the 
home  area,  of  a  judgment,  does  not  entitle  it  to  recognition 
elsewhere;  it  must  have  been  actually  valid  in  its  home 
area:  that  is  to  say,  must  have  been  both  (a)  within  the 
scope  of  the  Sovereignty  (or  quasi- Sovereignty)  of  the 
home  area  over  the  persons  or  things  in  question,  and  (b) 
within  the  jurisdiction  of  the  Court  rendering  it.° 

(4)  In  so  far  as  (in  exceptional  situations)  a  State  or  a 
Federal  State  may,  in  general,  discriminate  in  favor  of  its 
own  inhabitants,'  discrimination  may  extend  adversely  to 
a  judgment  of  another  State  or  of  a  Federal  State.' 

(5)  The  texts  in  question  intend  only  such  judgments 
as  are  (a)  of  Civil,  and  (b)  of  non-Penal  character. ° 

(6)  A  judgment  of  one  forum  is  subject,  in  general,  in 
another  forum,  to  mere  Procedure  law  of  the  latter  forum : 
as,  to  Statutes  of  Limitation  of  the  latter  forum.^° 

(7)  Mere  error  in  law,  of  a  Court  of  the  second  area,  is 
not  denial  of  Faith  and  Credit,  even  where  the  error  is  in 
respect  of  validity  or  character  of  the  judgment,  or  of  in- 
terpretation or  ascertainment  of  law  of  the  home  area  of 
the  judgment.^^ 

"See,  Law  as  Fact,  (§  653). 

«D'Arey  v.  Ketchum,  11  How.  165;  L  13:648;  Public  Works  v. 
Columbia  College,  17  Wall.  521;  L  21:68Y;  Overby  v.  Gordon,  177 
U.  S.  214;  S  20:603;  L  44:741;  Wetmore  v.  Karrick,  205  U.  S. 
141;  8  27:434;  L  51:745;  Tilt  v.  Kelsey,  207  TT.  S.  43 ;  S28:l;  L 
52:95;  Brown  v.  Fletcher's  Estate,  210  U.  S.  82;  S  28:702;  L  52: 
966;  Burbank  v.  Ernst,  232  U.  S.  162;  S  34:  299;  L  58:  551. 

'See  Privileges  and  Immunities,  (§§  293,  294). 

«M'Elmoyle  v.  Cohen,  13  Pet.  312;  L  10: 177;  Cole  v.  Cunningham, 
133  U.  S.  107;  S  10:  269;  L  33:  538. 

^Wisconsin  v.  Pelican  Ins.  Co.,  127  TI.  S.  266;  S  8:1370;  L  32: 
239 :  (a  case  of  a  State  judgment  offered  in  the  Supreme  Court,  but 
here  pertinent  in  principle). 

'^"M'Elmoyle  v.  Cohen,  cited  above;  Bank  of  Alabama  v.  Dalton,  9 
How.  522;   L  13:  242.    See  Statutes  of  Limitation. 

"Glenn  v.  Garth,  147  U.  S.  360;  S  13:350;  L  37:203;  Lloyd  v. 
Matthews,  155  U.  S.  222;    S  15:70;   L  39:128;   Banholzer  v.  New 


Faith  and  Credit: — (a)   Co-ordinate  Pornms.  561 

§  647.  The  Question  of  the  Duty  of  Provision  of  Tri- 
bunals. 

We  may  possibly  assume  a  duty,  on  the  part  of  each  area, 
to  provide  tribunals  for  the  enforcement  of  Faith  and 
Credit,  in  so  far  as  there  is  peculiar  occasion  for  enforce- 
ment within  such  area.  Where,  however,  there  is  no  such 
peculiar  occasion,  no  such  duty  appears  to  exist.  Thus,  a 
State  is  not  under  obligation  to  open  its  Courts,  in  the  ab- 
sence of  such  peculiar  occasion,  to  suit  between  two  cor- 
porations, both  of  a  certain  other  State." 

§  648.  Recognition,  Assumption,  and  Adoption  of  Gen- 
eral Common  Law  Principles,  as  Distinguished  from  Prin- 
ciples of  the  Law  of  Nations. 

The  texts  in  question,  respectively  and  collectively,  rec- 
ognize, assume,  and  adopt  (together  with  principles  of  the 
Law  of  Nations)  pertinent  Common  Law  principles :  as, 
principles  relating  to  Judgment  generally,  and  to  Res 
Judicata,  and  to  Jurisdiction,  Parties,  and  the  like.^^ 

§  649.    No  Limitation  upon  Comity. 

The  Faith  and  Credit  texts  impose  no  limitation  upon 
Comity ;  but  one  forum  may  at  pleasure  give  to  a  judgment 
of  another  forum  recognition  and  effect  broader  than  such 
as  those  texts  require.^* 

York  L.  Ins.  Co.,  178  U.  S.  402;  S  20:972;  L  44:1124;  Johnson 
V.  New  York  L.  Ins.  Co.,  187  F.  S.  491;  S  23: 194;  L  47:  273;  Fin- 
ney V.  Guy,  189  TJ.  S.  335;  S  23:558;  L  47:839;  National  Mut. 
Bldg.  &  Loan  Ass'n  v.  Brahan,  193  U.  S.  635;  S  24:  532;  L  48:  823; 
Allen  V.  AUegheny  Co.,  196  TJ.  S.  458;  S  25:  311;  L  49:  551;  Harris 
V.  Balk,  198  TJ.  S.  215;  S  25:625;  L  49:1023;  Smithsonian  Inst'n 
V.  St.  John,  214  U.  S.  19 ;  S  29 :  601 ;  L  53 :  892 ;  El  Paso  and  Southw. 
E.  E.  V.  Eichel,  226  U.  S.  590;  S  33:179;  L  57:369;  Western  In- 
denmity  Co.  v.  Eupp,  235  U.  S.  261;   S  35:  37;  L  59:  220. 

See  Judgment  (§  633). 

^^Anglo-American  Provision  Co.  v.  Davis  Provision  Co.,  (No.  2), 
191  U.  S.  373;   S  24:  92;  L  48:  225. 

"Sistare  v.  Sistare,  218  U.  S.  1;  S  30:  682;  L  54:  905.  (Alimony 
decree). 

See  cases  cited  under  those  and  other  general  heads. 

"Everett  v.  Everett,  215  U.  S.  203;  S  30:  70;  L  54: 158;  (see  at  p. 
216,  last  par.).    See  Comity. 
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§  650.  A  Possible  Qualification  in  Respect  of  the  Fed- 
eral Common  Law  Jurisdiction  above  Referred  to. 

In  a  Federal  Common  Law  action,  in  which  the  Federal 
Jurisdiction  arises  solely  by  diversity  of  citizenship,  there 
may,  in  the  course  of  progress  of  the  suit,  arise  an  issue  of 
law  (and  of  Federal  question)  of  such  character,  thereby, 
that  if  pleadable,  and  if  pleaded,  at  the  outset,  it  would 
have  supported  Federal  Jurisdiction  by  Federal  question ; 
and  the  determination  of  that  issue  may  prove  (and  may 
appear  by  the  record)  to  have  been  the  dominative  basis 
of  the  judgment.  It  may  be  suggested  that,  in  such  situa- 
tion, the  Federal  judgment  would  possibly  not  be  classed, 
for  the  purposes  in  question,  as  resting  upon  diversity  of 
citizenship.  The  suggestion  is  possibly  supported  by  the 
Interpretative  differentiation  in  respect  of  Jurisdiction  of  a 
Federal  District  Court :  (a)  as  such,  and  (b)  not  as  such  ;^° 
and  by  a  corresponding  freedom  of  Interpretation  ( see  the 
following  Chapter)  of  the  Congressional  text  now  in  ques- 
tion, in  other  aspects  of  it. 

"See  Jurisdiction  of  a  Federal  Court,  as  such,  (§§  821-823). 


CHAPTER  ex. 

Faith  and  Credit  to  Judgments:— (b)  As  Among  Do- 
mestic FoEUMs  Not  Thus  Actually  or  Convention- 
ally Co-ordinate.^ 

§  651.    General  View. 

In  respect  of  Federal  judgments  rendered  otherwise  than 
in  the  Federal  Original  Common  Law  Jurisdiction  by  di- 
versity of  citizenship,  the  Congressional  Faith  and  Credit 
text  cited  in  the  opening  section  of  the  preceding  Chapter 
is,  in  an  important  degree,  controlled  and  qualified  by  Fed- 
eral principles  of  broader  character.  We  shall,  in  the 
present  Chapter,  consider  the  operation  (as  so  controlled) 
of  the  Congressional  text  in  question :  (a)  in  favor  of  such 
Federal  judgments;  (b)  in  favor  of  judgments  of  a  State 
or  of  a  Federal  State;  (c)  in  favor  of  Federal  power  of 
inquiry  into  judgments  of  the  latter  (two-fold)  class ;  and 
(d)  of  absence  or  qualification  of  converse  power  in  Courts 
of  a  State  or  of  a  Federal  State. 

§  652.    Particulars  Immediately  Above  Referred  to. 

1.  Subject  to  qualifications  below  in  this  section  con- 
sidered, the  Congressional  text  in  question  is  broadly  opera- 
tive to  the  extent  of  its  letter,  upon  Federal  intra-State 
Courts,  of  all  planes  and  of  all  classes,  in  favor  of  a  judg- 
ment of  a  State  or  of  a  Federal  State.' 

2.  All  Federal  intra-State  judgments,  of  the  class  now 
in  question,'  are  conclusive  upon  State  Courts,  (and,  a 
fortiori,  upon  Courts  of  Federal  States),  to  all  intents,  and 
upon  all  issues,  including  the  question  of  jurisdiction.* 

^For  the  material  Constitutional  or  Congressional  texts,  see  at  the 
opening  of  the  preceding  Chapter. 

^Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265 ;  S  8 :  1370 ;  L  32 :  239. 
(State  judgment  in  the  Supreme  Court  in  the  Original  Jurisdiction  of 
that  Court;  adverse  decision  upon  the  merits,  hut  the  principle  of  our 
text  assumed). 

'I.  e.,  judgments  other  than  Federal  Common  Law  judgments  rest- 
ing, for  jurisdiction,  upon  mere  diversity  of  citizenship. 

*See  If  "4",  below,  and  cases  cited. 
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3.  A  Federal  intra-State  Court  of  Equity  may  (general 
Jurisdictional  conditions  being  present)'  entertain  a  suit, 
(initially  or  by  Removal),  directly  seeking  annulment  or 
limitation  of  a  State  judgment." 

Such  Federal  Equitable  Jurisdiction  extends,  by  way  of 
Incident,  to  limitation  (inter  partes)  of  operation,  (or  of 
operative  effect),  of  State  process  supplementary  to  State 
judgments :  as,  levy  of  execution,  or  judgment  sales ;  and 
to  annulment  of  levy  or  sale  title ;'  and  to  annulment  of  a 
Judicial  bond  given  in  the  course  of  a  State  Judicial  pro- 
ceeding in  which  judgment  has  been  rendered.* 

Such  Federal  Judicial  power  extends  to,  and  as  against, 
State  judgments  rendered  in  fields  primarily  of  State  Ex- 
clusiveness :  as,  the  field  of  Probate  and  Administration  f 
and  the  field  of  Domestic  Relations.^" 

With  reference  to  the  qualification  in  our  preceding  text : 
"general  Jurisdictional  conditions  being  present,"  it  is 
hardly  necessary  to  observe:  (a)  that  in  such  direct  Fed- 
eral inquiry  and  action  in  Equity,  whether  in  respect  of 
jurisdiction  or  of  Merits,  the  Federal  jurisdiction,  in  a  par- 
ticular instance,  is  dependent  upon  the  presence  of  general 

°As  to  which,  see  below. 

^Byers  v.  Surget,  19  How.  303;  L  15:  670;  McQuiddy  t.  Ware,  20 
Wall.  14;  L  22:311;  Gaines  v.  Fuentes,  92  U.  S.  10;  L  23:524; 
White  V.  Crow,  110  U.  S.  183 ;  S  4 :  71 ;  L  28 :  113 ;  Johnson  v.  Waters, 
111  U.  S.  640;  S  4:  619;  L  28:  547;  Arrowsmith  v.  Gleason,  129  U. 
U.  86;  S  9:  237;  L  32:  630;  Monger  v.  Shirley,  131  U.  S.  (Appendix) 
cxxxi;  L  22:449;  Marshall  v.  Holmes,  141  U.  S.  589;  S  12:62; 
L  35:  870;  Eobb  v.  Vos,  155  U.  S.  13;  S  15:  4;  L  39:  52;  Cowley  v. 
Northern  Pac.  K.  E.,  159  U.  S.  569;  S  16: 127;  L  40:  263;  McDaniel 
V.  Traylor,  196  TJ.  S.  415 ;  S  25 :  369 ;  L  49 :  533 ;  Johannessen  v. 
TTnited  States,  225  TJ.  S.  227;  S  32:613;  L  56:1066;  Louisville  & 
Nashv.  E.  E.  v.  Western  Un.  Tel.  Co.,  234  TJ.  S.  369;  S  34:  810;  L 
58 :  1356.    See  Steele  v.  Culver,  211  TJ.  S.  26 ;  S  29 :  9 ;  L  53 :  74. 

'Pennoyer  v.  Neff,  95  TJ.  S.  714;  L  24:  565;  Eobb  v.  Vos,  155  U.  S. 
13;  S  15:  4;  L  39:  52;  Cooper  v.  Newell,  173  U.  S.  555;  S  19:  506; 
L  43:  808;  Howard  v.  De  Cordova,  177  TJ.  S.  609;  S  20:  817;  L  44: 
908;   Simon  v.  Southern  Ey.,  236  U.  S.  115;  S  35:  255;  L  59:492. 

«Griswold  v.  Hazard,  141  U.  S.  260;  S  11 :  972;  L  35:  678. 

'Gaines  v.  Chew,  2  How.  619;  L  11:402;  Gaines  v.  Fuentes,  92 
TJ.  S.  10;  L  23:  524;  Ellis  v.  Davis,  109  TJ.  S.  485;  S  8:  327;  L  27: 
1006;  Johnson  v.  Waters,  111  U.  S.  640;  S  4:  619;  L  28:  547. 

i°E.  g.,  guardianship  of  infants :  Arrowsmith  v.  Gleason,  129  TJ.  S. 
86;  8  9:237;  L  82:  630. 
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Federal  Jurisdictional  conditions;"  and  (b)  that, — as 
matter  of  definition  of  Equity  (and  of  Equitable  Jurisdic- 
tion, as  such), — the  Federal  Jurisdiction  in  this  field  is 
conditioned:  first,  upon  presence  of  grounds  of  relief 
known  to  general  Equity  Jurisprudence:  as,  absence  of 
remedy  at  law  ;^^  or  fraud  ;^^  or  ( in  the  absence  of  general 
Equitable  grounds)  of  exceptional  Equitable  grounds :  (as, 
multiplicity  of  parties)  ;^*  and,  second,  upon  absence  of 
grounds  fatal  (under  general  principles  of  Equity  Juris- 
prudence) to  Equitable  relief :  as  laches,^^  or  unlawful  con- 
duct on  the  (Federal)  plaintiff's  part,  as  the  cause  of  the 
rendering  of  the  (State)  judgment  against  him;"  or  fail- 
ure to  exhaust  ordinary  remedies :"  the  ordinary  remedies 
usually  being  (or  including),  for  this  purpose,  Revisory 
or  direct  remedies  specifically  provided  by  State  law.^* 

4.  Courts  of  a  State,  (and,  a  fortiori  of  a  Federal  State) , 
are  not  vested  with  converse  Equity  power  in  respect  of 
such  Federal  judgments  as  are  now  in  question,^'  as,  (a)  a 

^^E.  g.,  Federal  question  or  diversity  of  citizenship,  and  amount. 
Steele  v.  Culver,  211  TJ.  S.  26;  S  29:  9;  L  53:  74;  other  cases  above 
cited. 

In  a  particular  instance,  of  course,  a  Federal  question  may  arise  out 
of  the  nature  of  the  State  judgment,  or  from  Federal  character  of  the 
parties  to  it :  as  in  the  case  of  a  State  decree  of  naturalization ;  as  in 
Johannessen  v.  United  States,  225  U.  S.  227;   S  32:  613;  L  56: 1066. 

"Hipp  V.  Babin,  19  How.  271 ;  L  15 :  633 ;  Ellis  v.  Davis,  cited 
above:    (see  p.  503,  second  par.  "The  present  suit"  *  *  *). 

"Simmons  v.  Saul,  138  TJ.  S.  439 ;  S  11 :  369 ;  L  34 :  1054 :  (fraud 
not  sufficiently  alleged:   see  p.  458). 

"As  in  Marshall  v.  Holmes,  141  TJ.  S.  589;  S  12:62;  L  35:870; 
McDaniel  v.  Traylor,  196  U.  S.  415;    S  25:369;   L  49:533. 

i^Simmons  v.  Saul,  cited  above :   (see  p.  460). 

"McQuiddy  v.  Ware,  20  Wall.  14;   L  22:  311. 

"Tarver  v.  Tarver,  9  Pet.  174;  L  9:  91;  Eandal)  v.  Howard,  2  Bl. 
585 ;  L  17 :  269 ;  Fouvergne  v.  New  Orleans,  18  How.  470 ;  L  15 : 
399 ;  (see  p.  473,  ad  fin.) ;  Gaines  v.  New  Orleans,  6  Wall.  642 ;  L 
18:  950;  (explained,  Gaines  v.  Fuentes,  92  U.  S.  10,  21;  L  23:  524)  ; 
Broderick's  Will,  21  Wall.  503;  L  22:599;  (explained,  Gaines  v. 
Fuentes,  cited  above,  at  p.  21);  Nougue  v.  Clapp,  101  U.  S.  551; 
L  25 :  1026 ;   Ellis  v.  Davis,  cited  above. 

isFarrell  v.  O'Brien,  199  U.  S.  89,  92;  S  25:  727;  L  50: 101:  "and 
also  the  complainants"  etc. ;  and  other  cases  cited  above. 

^*I.  e..  Federal  judgments  other  than  Federal  Common  Law  judg- 
ments resting,  for  jurisdiction,  upon  diversity  of  citizenship. 
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Federal  judgment  in  Equity,'"  (the  immunity  of  a  Federal 
judgment  in  Equity  resting  partly  upon  the  uniformity  of 
Federal  Equitable  Jurisprudence  throughout  the  States, 
and  partly  upon  the  power  of  such  a  Federal  Court  of 
Equity  to  deal  in  a  revisory  or  limitative  way  with  its  own 
judgments)  f^  or,  a  fortiori,  (b)  a  Federal  judgment  in 
an  Exclusive  Federal  field  (as,  Admiralty  or  Bankruptcy) ; 
or  (c)  a  Federal  Common  Law  judgment  resting,  for  ju- 
risdiction, upon  Federal  question. 

5.  It  is  obvious  that  a  State  Court  can  have  no  such 
power  in  respect :  (a)  of  a  judgment  of  the  Supreme  Court, 
or  (b)  of  a  judgment  of  any  forum  and  of  any  character, 
rendered  under  or  confirmed  by,  a  Mandate  of  that  Court. 

6.  Nothing  above  stated  is  qualificatory  of  power  of  a 
Court  of  a  State  or  of  a  Federal  State,  to  interpret  a  Fed- 
eral judgment,  of  any  character :''  (the  interpretation  be- 
ing, of  course,  in  so  far  as  it  involves  Federal  question,  sub- 
ject to  Federal  Appellate  Eeview,  to  the  extent  of  the  Con- 
gressional Appeal  or  Error  legislation) . 

^oDowell  V.  Applegate,  152  U.  S.  327;  S  14:  611;  L  38:  463;  Eiver- 
dale  Mills  v.  Manufacturing  Co.,  198  U.  S.  188;  S  25:629;  L  49: 
1008. 

^^See  Opinions  in  cases  last  cited. 

"§  633. 


CHAPTEE  CXI. 

Foreign  Law,  As  Fact. 

§  653.    The  General  Principle. 

Federal  Adoption  and  application  of  the  Common  Law 
conception  of  law  of  a  foreign  political  society  as  fact,  may 
be  illustrated  as  follows : — 

Such  law  is  to  be  pleaded  as  fact."^ 

As  pleaded,  it  is  admitted,  like  fact  in  general,  by  de- 
murrer.^ 

If  a  pleader  elects  to  allege  such  law  in  the  form  of  al- 
legation of  particulars  (as,  of  statutory  texts,  or  of  re- 
ported decisions)  upon  which  he  rests  by  conclusion,  then 
(under  general  principles  of  pleading)  his  conclusion  is 
open  to  challenge  by  demurrer,  on  the  ground  of  failure, 
of  the  particulars  alleged,  to  support  the  pleader's  conclu- 
sion.' 

The  allegation  is  to  be  sustained  by  evidence;*  and  (as 
in  other  technical  fields)  the  testimony  of  experts  may  be 
invoked." 

In  respect  of  Federal  Appellate  Eeview,  the  same  prin- 
ciples— affirmative  and  limitative — apply,  as  in  respect 
of  findings  of  fact,  generally." 

iHanley  v.  Donoghue,  116  U.  S.  1;  S  6:242;  L  29:535;  Eastern 
Bldg.  &  Loan  Ass'n  v.  Wmiamson,  189  U.  S.  122;  S  23:  527;  L  47: 
735;  Pinney  v.  Guy,  189  U.  S.  335;  S  23:  558;  L  47:  839. 

^Hanley  v.  Donogliue,  cited  above;  Louisville  &  Nashv.  E.  E.  v. 
Melton,  218  U.  S.  36;  S  30:  676;  L  54:921. 

^Eastern  Bldg.  &  Loan  Ass'n  v.  Williamson;  Finney  v.  Guy,  both 
cited  above. 

^Chicago  &  Alton  E.  E.  v.  "Wiggins  Eeriy  Co.,  119  TJ.  S.  615;  S 
7:398;  L  30:  519;  LouisviUe  &  Nashv.  E.  E.  v.  Melton,  218  TJ.  S. 
36;  S  30:  676;  L  54:  921;  other  cases,  generally,  cited  in  this  Chap- 
ter. 

"Slater  v.  Mexican  Nat.  E.  E.,  194  U.  S.  120;  S  24:581;  L  48: 
900;  Eastern  Bldg.  &  Loan  Ass'n  v.  Ebaugh,  185  U.  S.  114;  S  22: 
566 ;  L  46 :  830 ;  other  cases  cited  above. 

«Blount  V.  "Walker,  134  F.  S.  607;  S  10:  606;  L  33: 1036;  Hunting- 
ton V.  Attrill,  146  U.  S.  657;  S  13 :  224;  L  36 :  1123;  Chicago  &  Alton 
E.  E.  V.  "Wiggins  Feny  Co.;  Eastern  Bldg.  &  Loan  Ass'n  v.  Ebaugh, 
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For  the  purposes  of  the  principle,  the  States  of  the  Union 
are  severally  foreign  to  each  other.' 

The  principle  under  consideration  in  this  Chapter  is 
operative  only  as  between  political  societies  co-ordinate 
inter  se  (or  co-ordinate  as  to  the  field  of  law  in  question). 
It  has  no  operation  in  a  State  Court,  in  respect  of  Federal 
law  of  general  character,  (such  Federal  law  being  Law  of 
the  Land  in  each  State)  f  and  it  has  no  operation  in  the 
District  Courts  of  the  United  States,  in  respect  of  State 
law.  Written  or  Unwritten ;  the  States  severally  not  being 
foreign  to  the  United  States  in  its  general  capacity." 

both  cited  above;  Cuba  R.  E.  v.  Crosby,  222  U.  S.  473;  S  32: 132;  L 
56:274. 

'Hanley  v.  Donoghue,  cited  above;  Lloyd  v.  Matthews,  155  TJ.  S. 
222;   S  15:70;   L  39:128. 

*See  Law  of  the  Land. 

sPriestman  v.  United  States,  4  Dal.  28;  L  1:  727;  Owings  v.  Hull, 
9  Pet.  607;  L  9:246;  Pennington  v.  Gibson,  16  How.  65;  L  14: 
847;  Covington  Drawbridge  Co.  v.  Shepherd,  20  How.  227;  L  15: 
896;  Cheever  v.  Wilson,  9  Wall.  108;  L  19:604;  Lamar  v.  Micou, 
112  U.  S.  452;  S  5:221;  L  28:751;  114  U.  S.  218;  S  5:857;  L 
29:94. 


CHAPTER  CXII. 

Fedeeal  Judicial  Comity  Towaed  State  Courts  :— Gen- 
eral View. 

§  654.    The  General  Practice. 

We  deal  at  other  points  with  various  specific  aspects  of 
Federal  Comity,  Congressional  or  Judicial,  toward  the 
States,  severally.^ 

It  is  proposed,  in  the  present  Chapter  to  refer  to  certain 
more  general  aspects  of  the  matter. 

(1)  A  Federal  Court,  having  acquired  jurisdiction  of  a 
particular  cause,  has  not  power  to  carry  Comity  to  such  an 
extent  as  to  abandon  its  such  jurisdiction,  (without  con- 
sent of  the  parties),  in  favor  of  a  State  Court.^ 

(2)  A  fortiori,  there  is  no  principle  of  State  Comity  re- 
quiring a  Federal  Court,  before  entering  upon  jurisdiction, 
to  await  a  proposed  or  possible  State  Court  suit  in  which 
a  Federal  question  in  issue  may  arise.^ 

(3)  Proper  Federal  Comity  is  illustrated  in  Federal 
recognition  of  State  law  of  protection  of  confidential  com- 
munications made  to  a  State  prosecuting  law  officer,  as 
such  officer.* 

^See,  e.  g.,  Privileges  and  Immunities  (§§  293,  294);  Faith  and 
Credit;  Error  to  State  Court  (Findings  of  Fact). 

^McCleUan  v.  Carland,  217  TJ.  S.  268;  S  30:  501;  L  54:  762.' 

^Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  227  U.  S.  278;  S  33:312; 
L  57:  510. 

*Vogel  V.  Gruaz,  110  TJ.  S.  311;   S  4: 12;  L  28: 158. 
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CHAPTER  OXIII. 

The  Question  of  Federal  Injunction  Against  State  Ju- 
dicial Peoceduee. 

§  655.  Federal  Injunction  Addressed  Directly  to  State 
Courts  or  Judges.^ 

It  is  not  competent  to  a  Federal  Court  other  than  a 
Court  of  Bankruptcy,  to  address  a  writ  of  Injunction  to  a 
State  Court,  or  to  a  State  Judge,  as  such,=  even  in  aid  of  a 
proceeding  in  a  Federal  Bankruptcy  Court.^ 

The  limitation  extends  to  the  Supreme  Court,  in  the  ex- 
ercise of  its  Appellate  Jurisdiction  over  a  State  Court,* 
and,  it  would  seem,  in  its  Original  Jurisdiction.' 

The  question  of  definition  of  a  State  tribunal  as  being, 
or  as  not  being,  a  (State)  Court,  within  the  meaning  of  the 
text,  is  (under  general  principles)  largely,  and  in  general, 
a  question  of  State  law,  (commonly  of  State  Judicial  In- 
terpretation of  State  Written  law) ;  and  the  State  view  is 
presumptively,  and  commonly,  accepted  by  the  Federal 
Judiciary,  for  the  purposes  in  question.^ 

Thus,  if  a  State  Railroad  Commission  is  authoritatively 
defined,  by  the  State  Judiciary,  as  not  a  Court  of  Justice, 
the  State  definition  is  Federally  accepted;  and  Federal 
Injunction  lies/ 

§  656.  Federal  Injunction  Addressed  to  Suitors  in 
State  Courts. 

1.  The  limitation  (considered  in  the  preceding  section) 
upon  Federal  Injunction  addressed  to  State  Courts,  does 

^As  to  Injunction  addresaed  to  suitors  in  State  Courts,  see  the  fol- 
lowing section. 

^Jud.  Code,  §  265 : — The  writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  proceedings  in  any  court  of  a 
State,  except  in  cases  where  such  injunction  may  be  authorized  by 
any  law  relating  to  proceedings  in  bankruptcy. 

=Sargent  v.  Helton,  115  U.  S.  348;   S  6:78;  L  29:412. 

*Slaughter-House  Cases,  10  Wall.  273;  L  19:915:  (see  p.  298: 
"Eeference  is  also",  etc.). 

"Ubi  supra. 

«See  Following  State  Judicial  Decisions,  (§§  688-697). 

•'Mississippi  E.  E.  Comm.  v.  Illinois  Centr.  E.  E.,  203  TJ.  S.  335; 
S  27:90;  L  51:209. 
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not  extend  to  suitors  in  State  Courts  j    but  such  suitors 
may  be  enjoined  from  proceeding  in  the  State  Courts.* 

2.  Such  Federal  power  of  Injunction  is  not  limited  to 
proposed  or  actual  parties,  but,  (pursuant  to  general  prin- 
ciples of  Injunction),  extends  to  attorneys  or  agents,  and 
to  State  law-officers ;  and,  in  the  case  of  such  law-officers, 
it  extends  to  proposed  (or  actual)  suits.  Criminal,  Penal, 
or  Civil  proper,  in  behalf  of  the  State.' 

3.  Injunction  may  be  limited  to  some  particular  feature 
of  a  case." 

4.  Injunction  may  extend  to,  and  as  against,  proposed 
or  actual  Procedure  supplemental  to  a  particular  State 
Court  judgment.^^ 

5.  It  may  extend  to  action  in  a  Court  of  a  State  outside 
the  Jurisdictional  area  of  the  Federal  Court  in  question." 

6.  The  Federal  power  of  Injunction  may  be  exercised 
through  an  Ancillary  suit,  brought,  for  that  purpose,  in 
another  Federal  Court,  of  the  same,  or  of  another.  Federal 
Jurisdictional  area.^^ 

»French  v.  Hay,  22  Wall.  250;  L  22:  854;  Dietzsch  v.  Huidekoper, 
103  U.  S.  494;  L  26:49Y;  Drexel  v.  Berney,  122  U.  S.  241;  S  7: 
1200;  L  30: 1219;  Griswold  v.  Hazard,  141  U.  S.  260;  S  11:  972;  L 
35:678;  Marshall  v.  Holmes,  141  TJ.  S.  589;  S  12:62;  L  35:870; 
Julian  V.  Central  Trust  Co.,  193  U.  S.  93;  S  24:399;  L  48:629; 
Traction  Co.  v.  Mining  Co.,  196  U.  S.  239;  S  25:251;  L  49:462; 
Eiverdale  Mills  v.  Manufacturing  Co.,  198  U.  S.  188;  S  25:  629;  L 
49:1008;  Gunter  v.  Atlantic  Coast  Line,  200  TJ.  S.  273;  S  26:252; 
L  50:477;  Ex  parte  Young,  209  U.  S.  123;  S  28:441;  L  52:714; 
Eickey  Land  etc.  Co.  v.  MiUer  &  Lux,  218  U.  S.  258;  S  31:11;  L 
54:1032. 

^See  under  Property;  Contract;  Franchise;  Equal  Protection; 
Inhibition;  and  the  like,  (Book  V,  passim)  and  cases  cited. 

For  such  cases  an  exceptional  Procedure  is  provided.  Jud.  Code, 
§  266,  as  Amended  by  Act  of  March  4,  1913.  The  requirement  as  to 
the  number  and  the  status  of  Judges,  is  strictly  Jurisdictional;  and 
action  by  a  single  Judge  is  a  nullity.  Ex  parte  Metropolitan  Water 
Co.,  220  U.  S.  539;  S  31:  600;  L  55:  576. 

^"Drexel  v.  Bemey,  cited  above :  Injunction  against  presentation  by 
the  plaintiff,  in  the  State  Court  suit,  of  certain  legal  grounds  of  ac- 
tion, not  (imder  rules  of  Equity)  available  to  him. 

^^E.  g.,  suit  upon  such  a  judgment  (French  v.  Hay,  cited  above) ; 
or  suit  upon  a  bond  given  in  the  State  cause  originally  in  question. 
Dietzsch  v.  Huidekoper,  cited  above. 

i^French  v.  Hay,  cited  above. 

isgee  Ancillary  Suit. 
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7.  Federal  Injunction,  in  the  field  now  in  question,  is, 
we  need  hardly  observe,  conditioned  (like  Injunction  in 
general)  upon  absence  of  ordinary  and  effectual  procedure 
of  relief  in  other  forms,"  and  to  Equity  requirements,  in 
general. 

"E.  g.,  by  Eemoval  (Leroux  v.  Hudson,  109  IT.  S.  468;  S  3:309; 
L  2Y :  1000)  ;  or  by  Federal  Writ  of  Error.  Fitts  v.  McGhee,  172  U. 
S.  516;  S  19:  269;  L  43:  535;  Arbuckle  v.  Blackburn,  191  U.  S.  405; 
S  24:148;   L  48:239. 


CHAPTER  CXIV. 

Competency,  and  Duty,  of  State  Courts,  In  General,  op 
Enforcement  of  Federal  Law.^ 

§  657.    The  General  Question. 

We  have  considered,  in  an  earlier  Chapter,  from  the 
standpoint,  primarily,  of  Substantive  law,  the  character  of 
Federal  law  as,  Avithin  a  State,  Law  of  the  Land,  and  law 
of  the  State." 

The  closing  clause  of  the  Constitutional  text  above  cited, 
specifically  applies  to  State  Judicial  Procedure,  the  princi- 
ple considered,  in  its  general  aspects,  at  that  earlier  point. 

The  operation  of  the  Constitutional  text,  in  the  field  of 
Judicial  Procedure  is :  that  apart  ( a )  from  Federal  law  of 
Criminal  or  Penal  character,'  and  (b)  from  certain  specific 
Civil  non-Penal  fields  elsewhere  considered,*  a  State  Court 
is,  (within  the  field  of  its  general  Jurisdiction  under  the 
State  law),  under  a  Federal  duty  and  obligation  of  recog- 
nition and  enforcement  of  Federal  law,  whether  presented 
(a)  for  affirmative  enforcement  by  a  plaintiff;'  or  (b)  as 
matter  of  defence ;°  or  (c)  as  matter  of  reply  to  a  de- 
fence;' and  none  the  less  where  the  Federal  law  in  ques- 

^Const.,  Art.  VI  :— 

This  Constitution,  and  the  laws  of  the  United  States  ■which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;    and  the  judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  Constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding. 
2See  Law  of  the  Land  (§§  89-92). 
'See  Criminal  Law;   Penal  Law. 
*See  Federal  Judicial  Exclusiveness  (§§  702-704). 
^General  Oil  Co.  v.  Crain,  209  U.  S.  211;    S  28:475;  L  52:754; 
Second  Employers'  Liability  Cases,  223  U.  S.  1 ;  S  32 :  169 ;  L  56 :  327. 
^Kansas  City  So.  Ey.  v.  Albers  Commission  Co.,  223  U.  S.  573; 
S  32:316;    L  56:556;    Sioux  Eemedy  Co.  v.  Cope,  235  U.  S.  197; 
S  35:  57;  L  59: 193;  Illinois  Centr.  E.  E.  v.  Messina,  240  U.  S.  395; 
S  36:368;  L  60:709. 
'Sioux  Eemedy  Co.  v.  Cope,  cited  above. 
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tion  is  invoked  as  nuUificatory  of  State  Written  Law, 
colorably  existing.* 

In  State  enforcement  of  a  Federal  cause  of  action,  trial 
by  jury  is  not  required  by  the  Federal  Organic  law,  even 
in  respect  of  causes  in  which,  if  tried  in  a  Federal  Court, 
jury  trial  would  (by  the  Seventh  Amendment)  be  re- 
quired.* 

^General  Oil  Co.  v.  Grain,  cited  above :  (suit  to  enjoin  a  State  In- 
spector from  action  adverse  to  the  plaintiff,  under  a  State  statute  as- 
serted to  be  violative  of  Federal  law) ;  Sioux  Remedy  Co.  v.  Cope, 
cited  above:  State  statute,  set  up  as  a  defence,  challenged  by  plain- 
tiff as  null,  by  force  of  Federal  law. 

See,  as  to  Federal  Exclusiveness,  §§  702-704,  and  cases  cited. 

^Minneapolis  &  St.  Louis  R.  E.  v.  Bombolis,  241  U.  S.  211;  §  36: 
595;  L  60:961. 


CHAPTEE  CXV. 

Finality  of  Civil  Common  Law  Verdicts.^ 

§  658,    The  Question  Generally. 

1.  The  first  clause  of  the  Constitutional  text  cited  is 
operative  only  upon  Federal  Courts.^  We  are  here  con- 
cerned only  with  the  second  clause. 

2.  In  so  far  as  that  clause  contemplates  Federal  Courts, 
it  adds  nothing  to  the  first  clause ;  since  the  definition  of 
trial  by  jury  involves  the  principle  of  the  second  clause. 
As  is  constantly  done,  however,  for  convenience,  in  the 
case  of  Declaratory  texts,  the  clause  in  question  is,  in  its 
relation  to  Federal  Courts,  commonly  treated  as  enactive 
of  the  principle  (involved  in  the  first  clause)  :  of  which  it 
is  merely  declaratory;^  and  we  follow  that  method  of 
speech  below,  in  speaking  of  Federal  verdicts. 

3.  The  clause  extends  to  State  verdicts,  where  Civil 
Common  Law  jury  trial  is  provided  for  by  State  law,*  but 
only  in  so  far  as  a  State  verdict  is  final  under  State  law." 

§  659.    Certain  Particulars. 

Particulars  of  operation  of  the  clause  in  question  are  as 
follows : — 

(1)  It  is  operative  in  favor  of  a  State  verdict,  as  against 

^Seventh  Amendment: — 

In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States,  than  according  to  the  rules  of 
the  common  law. 
^There  being  (see  Due  Process  of  Law)  no  Federal  requirement  of 
jury  trial  in  State  Courts. 

^The  Justices  v.  Murray,  9  Wall.  2Y4;   L  19:  658. 
*  Cases  cited  above  and  below. 

As  to  absence  of  Federal  Constitutional  requirement  of  jury  trial  in 
State  Courts,  see  a  preceding  note. 

^Thus,  if  the  Procedure  law  of  a  given  State  allows  two  successive 
jury  trials  in  ejectment,  and  one  trial  is  had  in  a  State  Court,  there 
may  (upon  Eemoval  after  the  first  verdict)  be  a  second  trial  in  the 
Federal  Court.  Gibson  v.  Lyon,  115  IT.  S.  439;  S  6: 129;  L  29:  440; 
Balkam  v.  Woodstock  Iron  Co.,  154  TJ.  S.  177;  S  14: 1010,  L  38:  953; 
Barber  v.  Pittsburgh  etc.  Ey.,  166  U.  S.  83;  S  17:  488;  L  41:  925. 
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re-examination  through  or  upon  Removal  to  a  Federal 
Court.' 

(2)  It  extends  to  verdicts  in  Eminent  Domain  Compen- 
sation (Damages)  cases,'  (that  field  being,  pro  tan  to,  of 
Common  Law  Procedure  character) .' 

(3)  It  forbids  Federal  Appellate  Review  of  sufficiency 
of  the  weight  of  the  evidence  to  warrant  the  verdict;"  but 
does  not  forbid  such  Review  of  sufficiency  in  law,  of  the 
evidence,  to  warrant  the  verdict.^" 

(4)  It  forbids  a  Federal  Appellate  Court,  in  reversing, 
in  favor  of  one  party,  either  a  Federal  judgment  or  a  State 
judgment,  to  order  judgment  for  the  other  party." 

( 5 )  Its  operation  is  uniform,  in  respect  both  of  Federal 
Courts  and  of  State  Courts ;  and  is,  in  the  latter  field,  not 
affected  by  the  view  of  a  particular  State. '^^ 

(6)  It  is  operative,  in  favor  of  a  State  verdict,  even 
where,  in  the  trial,  a  Federal  question  was  present. ^^ 

*Tlie  Justices  v.  Murray,  cited  above. 

'Chicago,  B.  &  Q.  E.  E.  v.  Chicago,  166  U.  S.  226;  S  17:581;  L 
41 :  9Y9.     ( State  verdict) . 

8§§  617,  722. 

^Parsons  v.  Bedford,  3  Pet.  433;  L  7:  732;  Chicago,  B.  &  Q.  E.  E. 
V.  Chicago,  cited  above. 

^"Cases  last  cited. 

"Slocum  V.  New  York  L.  Ins.  Co.,  228  U.  S.  364;  S  33:523;  L 
57:  879;  Young  v.  Central  E.  E.  of  New  Jersey,  232  U.  S.  602;  L  34: 
451;  L  58:  750;  McGovern  v.  Philadelphia  &  Eeading  E.  E.,  235  U. 
S.  389;  S  36:127;  L  59:283;  (the  Federal  view  of  the  Common 
Law  differing  in  this  field  from  the  view  of  certain  of  the  States. 
Cases  cited). 

i^Cases  last  above  cited. 

'^The  Justices  v.  Murray,  cited  above. 


CHAPTBE  OXVI. 

CONGEESSIONAL   PoWER  OVER  STATE  JUDICIAL  PkOCBDURB. 

§  660.    The  General  Principle. 

Pursuant  to  a  broad  general  principle,  Congress  may 
regulate  Procedure  in  State  Courts,  to  such  extent  as  is 
requisite  for  efficient  operation  of  Federal  law. 

The  principle  is  illustrated  in  the  power  of  Congress  to 
make  a  Federal  Statute  of  Limitations  operative  upon 
State  Courts,  in  respect  of  issues  of  Federal  character  -^  in 
affirmative  duties  imposed  upon  State  Courts,  in  respect 
of  furthering  Eemoval;^  in  the  duty  imposed  upon  State 
Courts  of  Faith  and  Credit  to  judgments  and  records  of 
Federal  States;'  in  Federal  Executive  Eules  governing 
State  Probate  Courts  in  Indian  matters  ;*  and  in  Congres- 
sional power — in  and  through  Amnesty  legislation — to  bar 
State  prosecutions." 

iMitcheU  v.  Clark,  110  U.  S.  633;   S  4:  lYO;  L  28:  279. 
=See  Kemoval.    %%  645-650. 

*Truskett  v.  Closser,  236  U.  S.  223;   S  35:  385;  L  59:  549. 
«§  674. 
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CHAPTER  CXVII. 

State  Incapacity  of  Ouster,  or  of  Direct  Hampering,  of 
Resort  to  the  Federal  Original  Jurisdiction. 

§  661.    The  General  Principle, 

From  the  propositions:  (a)  that  Federal  law,  whether 
of  Substance  or  of  Procedure,  is  Law  of  the  Land  within  a 
State ;^  and  (b)  that  definition  and  delimitation  of  Fed- 
eral power  in  State  area  is  of  Exclusive  Federal  com- 
petency, it  follows :  that  a  State  has  no  power  of  ouster  or 
of  direct  hampering  of  resort  to  the  Federal  Original  Juris- 
diction. 

§  662.    Illustration. 

Illustration  of  the  principle  above  considered  may  be 
presented  as  follows  :— 

(1)  A  State  cannot  (to  the  end  of  State  Judicial  Ex- 
clusiveness)  make  an  Extension  of  a  field  inherently  (as 
Federally  defined  and  delimited)  of  State  Judicial  Exclu- 
siveness.^ 

(2)  A  State  cannot  limit  to  Courts  of  the  State,  actions 
against  municipal  corporations  of  the  State;'  or  actions 
for  a  State-created  new  actionable  tort  against  private  cor- 
porations of  the  State  ;*  or  compensation  suits,  under  State 
Eminent  Domain  Procedure  through  domestic  corpora- 
tions." 

iSee  La-w  of  the  Land  (§§  89-92). 

^E.  g.,  the  field  of  Probate  and  Administration.  Suydam  v.  Broad- 
nax,  14  Pet.  67;  L  10:  357;  Union  Bank  v.  Jolly's  Adm'rs,  18  How. 
503;  L  15:472;  Hyde  v.  Stone,  20  How.  170;  L  15:874;  Green's 
Adm'x  V.  Oreighton,  23  How.  90;  L  16:  419;  Hess  v.  Eeynolds,  113 
U.  S.  73;  S  6:377;  L  28:927;  Borer  v.  Chapman,  119  IJ.  S.  587; 
S  7:  342;  L  30:  532;  Eio  Grande  E.  E.  v.  Gomila,  132  U.  S.  478;  S 
10:155;  L  33:400;  Clark  v.  Bever,  139  U.  S.  96;  S  11:468;  L 
35:88. 

^Cowles  V.  Mercer  County,  7  "Wall.  118;  L  19:86;  Chicot  County 
V.  Sherwood,  148  U.  S.  529;   S  13:  695;   L  37:  546. 

*Eailway  v.  Whitton,  13  Wall.  270;   L  20:  571. 

"Traction  Co.  v..  Mining  Co.,  196  TJ.  S.  239;  S  25:251;  L  49:462. 
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(3)  A  State  cannot  effectually  provide,  as  against  for- 
eign corporations,  for  an  agreement  of  ouster  of  Federal 
Jurisdiction ;  and  an  agreement  of  such  character  is  void.' 

(4)  A  State  cannot  impose  conditions  upon  Removal 
of  actions;  as,  by  forbidding  allegation  of  requisite  di- 
versity of  citizenship.' 

§  663.  The  Question  of  State  Power  of  Indirect  Ham- 
pering. 

It  has  been  held  that  in  the  absence  of  specific  action  by 
Congress  to  the  contrary,  a  State  may  indirectly  hamper 
resort  to  the  Federal  Original  Jurisdiction  by  penalizing 
actual  or  attempted  resort  thereto,  by  a  foreign  corpora- 
tion theretofore  admitted  (otherwise  than  as  matter  of 
Federal  right  on  its  part)  to  the  State;  and  by  exclusion 
of  such  corporation  from  the  State  for  such  actual  or  at- 
tempted resort." 

In  a  recent  case,  however,  the  Opinion  takes  the  view  of 
the  dissenting  Opinions  in  the  cases  cited." 

•Insurance  Co.  v.  Morse,  20  Wall.  445 ;  L  22 :  365 ;  Barron  v.  Bum- 
side,  121  TJ.  S.  186;   S  Y:  931;  L  30:  915. 

'Harrison  v.  St.  Louis  &  San  Fran.  E.  E.,  232  F.  S.  318;  S  34:  333; 
L  58 :  621. 

sDoyle  V.  Continental  Ins.  Co.,  94  TJ.  S.  535;  L  24:148;  (three 
Justices  dissenting)  ;  Security  Mut.  L.  Ins.  Co.  v.  Prewitt,  202  U.  S. 
246;  S  26:  314;  L  50:  545  (two  Justices  dissenting). 

'Wisconsin  v.  Philadelphia  &  Beading  Coal  Co.,  241  U.  S.  329 ;  S 
36 :  563 ;  L  60 :  1027.  The  Opinion  in  this  later  case  does  not,  how- 
ever, criticize,  in  terms,  or  mention,  the  cases  cited  ahove;  and  the 
case  is  capahle,  as  matter  of  strict  decision,  of  resting  on  either  of  two 
grounds  distinct  from  the  matter  now  in  question:  that  is  to  say, 
(a)  the  ground  of  fixed  investment  as  a  bar  to  State  exclusion  (§ 
288) ;  and  (b)  the  suprastate  Commerce  character  of  the  business  of 
the  corporation  in  question  (§  168). 


CHAPTER  CXVIII. 

The  Question  of  Right  of  Challenge  of  Jueisdiction, 

In  Limine. 

§  664.    The  Subject  GeneraUy. 

We  consider  elsewhere  the  matter  of  right  (as  matter  of 
Federal  Due  Process)  of  challenge, — in  a  suit  based  upon 
a  judgment^of  the  jurisdiction  of  the  Court  by  which  the 
judgment  was  rendered.^ 

It  is  proposed,  in  the  present  Chapter,  to  consider  the 
question  of  right  of  challenge,  in  a  Court  of  Original  Juris- 
diction, (in  which  a  suit  has  been  initiated,  and  prior  to 
judgment) ,  of  the  jurisdiction  of  such  Court. 

The  matter  has  been  dealt  with  at  other  points  (referred 
to  below),  but  only  from  particular  standpoints.  It  may 
be  convenient  to  collate,  here,  considerations  elsewhere 
presented,  and,  (with  some  degree  of  repetition  of  what  is 
said  elsewhere),  thus  to  deal  with  the  matter  in  a  general 
way. 

The  principles  of  the  subject  may  be  stated  as  follows : — 

(1)  The  specific  Constitutional  Due  Process  texts^  do 
not  vest  in  one  named  as  a  defendant  in  a  purely  personal 
action,  right  of  special  appearance,  in  that  action,  for  the 
purpose  (and  the  sole  purpose)  of  challenge  of  jurisdic- 
tion of  the  Court,  whether  it  be  a  Federal  Court  or  a  State 
Court;' — the  Federal  theory  (from  the  standpoint  of  the 
Due  Process  texts)  being:  that  a  personal  judgment  ren- 
dered without  jurisdiction  of  the  person  named  as  defend- 
ant, is  a  mere  nullity,  and — ^being  a  nullity — constitutes,  at 
the  mere  stage  of  (colorable)  judgment,  no  invasion  of 
such  person's  rights.* 

i§§  644-650;  650,  651.    See  also  §  62Y,  1  1. 

^Amendment  V ;  Amendment  XIV. 

'York  V.  Texas,  13Y  U.  S.  15;  S  11:9;  L  34:604;  Kauffman  v. 
Wootters,  138  U.  S.  285;  S  11:298;  L  34:962;  Western  Indemnity 
Co.  V.  Eupp,  235  IJ.  S.  261;  S  35:3Y;  L  59:220  (cases  upon  the 
Pourteenth  Amendment,  but  applicable  to  the  Fifth  Amendment  as 
■well) . 

*See  cases  cited  above. 
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(2)  In  respect,  however,  of  Federal  intra-State  Courts 
of  Original  Jurisdiction,  it  is  possible  that  the  Judiciary 
Article  of  the  Constitution,  by  implication,  vests  such 
right,  to  a  greater  or  less  degree,  in  respect  of  Federal 
Jurisdiction  as  such:  that  is  to  say— Federal  as  distin- 
guished from  general  Jurisdiction, — at  least  where  the  chal- 
lenge of  jurisdiction  is  rested  upon  a  question  of  Consti- 
tutional limitation  of  Federal  Jurisdiction.  The  Federal 
Congressional  and  Judicial  course  of  action  and  practice, 
however,  have  been  such'  that  the  question  has  not  arisen. 

(3)  In  such  Federal  Courts,  not  only  has  such  challenge 
always  been  allowed,  (broadly,  and  upon  any  ground), 
but  the  Court  is  under  the  duty  of  taking  notice,  sua  sponte, 
of  absence  of  jurisdiction  in  a  strict  sense  of  the  term." 

(4)  Right  of  such  special  appearance  to  challenge  juris- 
diction exists,  as  matter  of  Congressional  policy,  in  respect 
of  Courts  in  Federal  areas.' 

(5)  In  respect  of  purely  personal  actions'  in  State 
Courts,  a  State  is  at  liberty  to  deny  privilege  of  such  spe- 
cial appearance  and  such  challenge,  or  to  couple  with  ex- 
ercise of  such  challenge  any  conditions,  at  pleasure:  as, 
that  of  submission  to  the  jurisdiction,  if  the  challenge  is 
held,  by  the  State  Courts,  to  be  unfounded.' 

(6)  Nothing  said  above  in  favor  of  State  practice  and 
State  power  has  any  application  to  the  situation  where  a 
suit  in  a  State  Court  is  not  purely  personal,  but  the  State 
Court,  either  at  the  inception  of,  or  pending,  the  suit,  takes 
possession  of  property  (corporeal  or  incorporeal)  of  the 
person  named  as  defendant,  in  such  manner  as,  in  any  ma- 

^See  the  succeeding  paragraph. 

«§§  712,  713. 

It  is  not  competent  to  a  District  Court  to  provide,  hy  Eule,  that  one 
named  as  defendant,  and  appearing  specially  to  object  to  jurisdiction, 
must,  as  a  condition  of  being  heard  upon  that  point,  stipulate  to  enter 
a  general  appearance,  and  not  resort  to  Appeal  or  Error,  if  his 
Jurisdictional  contention  is  overruled  by  the  District  Court.  David- 
son Marble  Co.  v.  Gibson,  213  U.  S.  10;  S  29:  324;  L  53:  675. 

'Harkness  v.  Hyde,  98  IT.  S.  476;  L  25:  237:  dealing  with  a  locally 
established  Court  of  a  Territory,  but,  (in  view  of  the  latitude  allowed 
to  the  self-governing  Federal  States  in  matters  of  Judicial  Proce- 
dure), (§  56),  applicable,  a  fortiori,  to  a  Congressionally  established 
Court  in  Federal  area. 

'As  defined  1  (1)  supra,  note. 

"Cases  cited  above,  under  (1). 
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terial  degree,  to  exclude  such  person  from  possession  or 
enjoyment  thereof;  but,  in  such  situation,  there  comes  into 
operation,  not  merely  that  Judicial  Procedure  aspect,  but 
the  "property"  text  of  the  Fourteenth  Amendment;  and 
that  text  vests  in  such  person  right  of  special  appearance 
for  challenge  of  jurisdiction  over  the  property,  without  sub- 
jecting himself  or  the  property  to  the  jurisdiction  of  the 
Court,  in  case  of  overruling  by  that  Court  of  his  challenge 
of  the  jurisdiction ;  the  situation  being  the  same,  in  prin- 
ciple, as  that  of  seizure  of  property  after  judgment,  (as, 
upon  execution ) . 
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CHAPTER  CXIX. 

The  Judicial  Code. 

§  665.    General  Character. 

The  Act  of  March  3, 1911/  (since  Amended)  is  self -desig- 
nated as  "The  Judicial  Code";"  and,  for  convenience,  we 
shall  henceforth  refer  to  it  by  that  designation.  It  is 
Title  XIII  of  the  Eevised  Statutes,  in  Amended  form, 
and  constantly  designates  itself  as  a  "Title",  in  that  sense.^ 
It,  in  terms,*  states  itself  to  be  a  codification ;  and  is  to  be 
construed  as  such;^  and  decisions  upon  earlier  texts  em- 
braced in  this  codification,  are  pertinent  to  the  corres- 
ponding texts  of  the  Judicial  Code. 

The  Code  does  not  undertake  to  deal  exhaustively  with 
the  field  with  which  it  is  concerned;  but  leaves  in  force 
such  Congressional  texts  as  it  does  not,  in  terms  or  by  nec- 
essary implication,  repeal  or  qualify." 

^36  Stats.,  Ch.  231 ;   36  Stats,  at  Large,  108Y-1169. 

^Sec.  296.  This  Act  may  be  designated  and  cited  as  "The  Judicial 
Code." 

'Seo.  293: — *  *  *  the  words  "this  title,"  wherever  they  occur 
herein,  shall  be  construed  to  mean  this  Act. 

*§§  294,  295. 

"See,  in  particular,  Cain  v.  Commercial  Pub'g  Co.,  232  TJ.  S.  124; 
S  34:284;  L  58:534. 

^Chapter  XIV,  of  the  Code  (Eepealing  provisions) ;  Petri  v.  Creel- 
man  Lumber  Co.,  199  TJ.  S.  487;  S  26:133;  L  50:281;  United 
States  V.  Dalcour,  203  U.  S.  408 ;  S  27 :  58 ;  L  51 :  248. 


687 


CHAPTER  CXX. 

Trial  by  Juey.^ 

§  666.  Provisions  and  Principles  Common  to  Civil  and 
Criminal  Causes. 

Jury  provisions  common  to  Civil  and  Criminal  causes, 
are:  the  fixed  number  of  twelve  jurors;'  unanimity  in  the 
verdict;^  full  and  complete  submission  to  the  jury  of  all 
issues  of  fact,*  including  issues  of  reasonableness  and  the 
like;"  trial  in  the  presence  of,  and  under  the  superin- 

iConst.,  Art.  Ill,  §  11  :— 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury;  and  such  trial  shall  be  held  in  the  State  where  the 
said  crimes  shall  have  been  committed;  but  when  not  committed 
within  any  State,  the  trial  shall  be  at  such  place  or  places  as 
the  Congress  may  by  law  have  directed. 
Sixth  Amendment: — 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the  as- 
sistance of  counsel  for  his  defense. 
Seventh  Amendment : — 

In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States,  than  according  to  the  rules 
of  the  common  law. 
As  to  (a)  operativeness  of  these  jury  requirements  throughout  the 
United  States  proper,  but  (b)  only  upon  Federal  Courts;    and  (c) 
nonoperativeness  in  Foreign  Possessions  and  in  Federal   Consular 
Courts  etc.  abroad,  see  §§  24,  81,  668. 

^American  Publishing  Co.  v.  Fisher,  166  U.  S.  464;    S  17:  618;   L 
41:1079;    Springville  v.  Thomas,  166  U.  S.  707;   S  17:717;   L  41 
1172;  Thompson  v.  Utah,  170  U.  S.  343,  349;  S  18:  620;  L  42: 1061 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  1,  13;   S  19:  580;   L  43:  873 
Maxwell  V.  Dow,  176  U.  S.  581,  586;  S  20:  448;  L  44:  597. 
^Cases  cited. 

*Hodges  V.  Easton,  106  U.  S.  408;   S  1:  307;  L  27: 169. 
^Atlantic  &  Pac.  Tel.  Co.  v.  Philadelphia,  190  U.  S.  160;  S  23: 817; 
L  47:  995. 
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tendence  of,  a  Judge  empowered  to  instruct  the  jury  upon 
the  law,  and  to  discuss,  for  their  benefit,  the  evidence,'  and 
to  give  his  opinion  of  the  facts  ;^  permissibility  of  discharge 
of  a  jury,  upon  failure  to  agree;  and  of  new  trial  before 
another  jury  f  permissibility  of  calling  in  talesmen  de  cir- 
cumstantibus  f  and  absence  of  right  of  jury  trial  of  pre- 
liminary or  incidental  issues,  concerned  with  mere  Pro- 
cedure and  not  with  the  Merits  of  the  cause." 

§  667.    Civil  Causes. 

Features  of  jury  trial  relating  only  to  Civil  causes  are : 
definition  of  the  term  "common  law",  as  used  in  the  Sev- 
enth Amendment;" 

permissibility  of  trial  without  a  jury,  in  the  first  instance, 
with  right  of  appeal  and  of  jury  trial  on  appeal ;" 
permissible  submission  of  specific  issues;  and  controlling 
effect  of  finding  thereon,  over  a  general  verdict  inconsistent 
with  them;" 

incompetency,  (without  waiver  authorized  by  statute),  of 
the  Court,  to  try  issues  of  fact ;" 

'Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 13 ;  S  19 :  580;  L  43 :  873. 

'Lovejoy  v.  TJnited  States,  128  IJ.  S.  171;   S  9:  57;  L  32:  389. 

sThompson  v.  United  States,  155  U.  S.  271;   S  15:  73;  L  39: 146. 

®Lovejoy  v.  United  States,  cited  above;  St.  Clair  v.  United  States, 
154  U.  S.  134,  146 ;  S  14 :  1002 ;  L  38 :  936. 

^"E.  g.,  in  a  Criminal  cause,  of  issues  material  only  to  extent  or 
particulars  of  punishment :  as,  upon  value  of  goods,  where  punishment 
is  fixed  by  law  according  to  value  of  property  in  question.  United 
States  V.  Tyler,  7  Cr.  285 ;  L  3 :  344 :  (prosecution  for  violation  of 
embargo,  the  punishment  fixed  by  law  being  a  fine  of  four  times  the 
value  of  the  goods  in  question). 

"Parsons  v.  Bedford,  3  Pet.  433;  L  7:732;  Ex  parte  Wall,  107 
U.  S.  265,  288;  S  2:  569;  L  27:  552;  (not  inclusive  of  Disbarment 
Procedure)  ;  Guthrie  Bank  v.  Guthrie,  173  U.  S.  528,  537;  S  19:  513; 
L  43 :  796 :  (not  inclusive  of  a  statutory  suit  for  enforcement,  under 
statute,  against  municipal  corporations  of  mere  meritorious,  not 
strictly  legal,  obligations). 

"Capital  Traction  Co.  v.  Hof,  174  U.  S.  1;  S  19:  580;  L  43:  873. 

"Walker  v.  Southern  Pac.  E.  E.,  165  U.  S.  593;  S  17:423;  L  41: 
837. 

"Kearney  v.  Case,  12  Wall.  275;  L  20:395;  Morgan's  Ex'or  v. 
Gay,  19  Wall.  81;  L  22: 100;  Paine  v.  Central  Vermont  E.  E.,  118 
U.  S.  152;  S  6: 1019;  L  30: 193:  the  Judge  being,  in  such  situation, 
a  mere  referee.    Cases  cited. 
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permissibility  of  waiver  of  jury  trial,  in  the  discretion  of 
the  Legislative  Branch  ;^' 

non-equivalency  of  Equity  issues,  tried  by  a  jury,  to  a  Com- 
mon Law  jury  trial  ;^° 

absence  of  right  to  go  to  a  jury  (a)  upon  a  mere  scintilla 
of  evidence;^' 

or  (b)  upon  evidence  such,  in  the  opinion  of  the  presiding 
Judge,  that  a  verdict  would  be  set  aside  on  a  motion  for  a 
new  trial;" 

power  of  the  trial  Judge  to  order  a  verdict  for  the  plaintiff, 
if  the  evidence  in  his  favor  is,  in  law,  suflflcient,  and  is  un- 
contradicted and  not  seriously  challenged  on  other 
grounds  j^" 

a  fortiori,  power  of  the  trial  Judge  to  direct  a  non-suit  or  a 
verdict  for  the  defendant,  where  the  evidence  for  the  plain- 
tiff is  insufficient  as  matter  of  law  f*' 
inapplicability  of  the  Constitutional  text  cited,  to  issues  of 
lawj" 

i^Stanley  v.  Supervisors  of  Albany,  121  U.  S.  535;    S  7:1234;   L 
30: 1000;  Schick  v.  United  States,  195  F.  S.  65;   S  24:  826;  L  49:  99 
(a  Penal  Civil  action). 
Act  of  March  3,  1865  (13  Stat.  501)  :— 

Issues  of  fact  in  civil  cases  in  any  circuit  [now  district]  court 
may  be  tried  and  determined  by  the  Court  without  the  interven- 
tion of  a  jury,  whenever  the  parties,  or  their  attorneys  of  record 
file  with  the  clerk  a  stipulation  in  writing  waiving  a  jury.    The 
finding  of  the  court  upon  the  facts,  which  may  be  either  general 
or  special,  shall  have  the  same  efiect  as  the  verdict  of  a  jury. 
The  statute  cited  is  strictly  construed  in  respect  of  the  identity  in 
legal  character  and  effect  of  a  finding  by  the  Court,  and  the  verdict 
(or  special  findings)  of  a  jury.     Grayson  v.  Lynch,  163  U.  S.  468; 
S  16: 1064;  L  41:  230;   St.  Louis  v.  Western  Tin.  Tel.  Co.,  166  U.  S. 
388;   S  17:608;   L  41:1044. 

"Cates  V.  Allen,  149  U.  S.  451,  459;   S  13:  883;  L  37:  804. 
^'Improvement  Co.  v.  Munson,  14  Wall.  442;  L  20:  867;  Pleasants 
V.  Fant,  22  Wall.  116;  L  22:  780;   Commissioners  v.  Clark,  94  U.  S. 
278;  L  24:59. 

"Herbert  v.  Butler,  97  U.  S.  319;  L  24:958;  Treat  Mfg.  Co.  v. 
Standard  Steel  Co.,  157  U.  S.  674;   S  15:718;   L  39:853. 

"Grand  Chute  v.  Winegar,  15  Wall.  355 ;  L  21 :  170. 

^'Coughran  v.  Bigelow,  164  U.  S.  301;   S  17: 117;  L  41:  442. 

"Interstate  Com.  Comm.  v.  Brimson,  164  U.  S.  447,  488;  S  14: 
1125;  L  38: 1047. 
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absence,  in  Equity  and  Admiralty,  of  right  of  jury  trial, 
even  upon  issues  of  Common  Law  character,  arising  col- 
laterally in  those  fields  f^ 

and  absence  of  such  right  in  Eminent  Domain  compensa- 
tion ("damages")  issues  in  a  Federal  Court.^' 

§  668.    Criminal  Causes. 

Features  of  jury  trial,  relating  peculiarly  to  Criminal 
causes,  are : 

inclusion  by  the  Constitutional  texts:  (a)  of  offences  such 
in  character  as  were  triable  by  jury  at  the  Common  Law ; 
and,  therefore,  of  all  such  offences  as  are,  by  Congress, 
treated  as  serious,  from  the  standpoint  of  potential  punish- 
ment f^ 

but  not  (b)  of  petty  offences  -^^ 

adoption,  in  substance,  (for  State  area) ,  by  the  Venue  pro- 
visions of  the  Constitution,^*  of  the  Common  Law  princi- 
ples of  trial  by  the  vicinage,  (with  substitution  of  the  State, 
and  the  Federal  District,  for  the  Common  Law  county) ; 
non-applicability  of  such  Venue  provisions  to  crimes  com- 
mitted in  intra- State  Federal  area ;" 

absence  of  right  of  jury  trial  in  a  Federal  Court  in  strictly 
Foreign  area;^' 

absence  of  such  right  in  Criminal  Contempt  f  * 
right,  (where  right  of  jury  trial  exists),  to  jury  trial  in  the 
first  instance,  and  not  merely  in  a  second  trial,  upon  ap- 
peal;'" 

22Barton  v.  Barbour,  104  U.  S.  126,  133;  L  26:  672.  See  Collateral 
Issues  (§§  575,  576). 

^^Baumanv.  Eoss,  167TJ.  S.  548;  S  17:966;  L  42:  270:  (statutory 
"jury"  of  seven,  which  is  not  a  Common  Law  "jury").  See  Eminent 
Domain  (Judicial  Procedure). 

As  to  finality  of  a  Common  Law  verdict  (Federal  or  State)  see  §§ 
658,  659. 

2*Callan  v.  Wilson,  127  TJ.  S.  540;   S  8: 1301;  L  32:  223. 

^sTJnited  States  v.  Gale,  109  TJ.  S.  65;  S  3:1;  L  27:857;  Callan 
V.  Wilson,  (cited  above),  at  pp.  553,  555;  Schick  v.  United  States, 
195  U.  S.  65,  68  et  seq.;   S  24:  826;  L  49:  99. 

^^Const.,  Art.  Ill,  §  II;   Sixth  Amendment. 

"United  States  v.  Dawson,  15  How.  467,  487;  L  14:  775;  Cook  v. 
United  States,  138  U.  S.  157;  S  11:  268;  L  34:  906. 

^'As,  in  a  Federal  Consular  Court  in  a  Foreign  country.  In  re 
Eoss,  140  U.  S.  453;  S  11:  897;  L  35:  581. 

^'Gompers  v.  United  States,  233  U.  S.  605;  S  34: 693;  L  58: 1115. 

'"Callan  v.  Wilson,  cited  above :   the  Federal  view  of  the  Common 
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right,  in  some  reasonable  degree,  of  peremptory  challenge,'' 
(particulars  of  right  of  challenge  being  left  to  Legislative 
discretion,  within  reasonable  limits)  f^ 
and  disqualification  of  a  juror,  by  such  close  relations  with 
the  Government  as  would  presumptively  involve  bias 
against  the  defendant.^' 

Law  differing,  in  this  respect,  from  that  of  certain  of  the  States  in 
their  dealing  with  State  Constitutional  adoption  of  jury  trial. 

"Lewis  V.  United  States,  146  U.  S.  370;  S  13:136;  L  36:1011; 
Pointer  v.  United  States,  151  U.  S.  396;  S  14:410;  L  38:208;  St. 
Clair  V.  United  States,  154  U.  S.  134,  148;   S  14: 1002;  L  38:  936. 

s^United  States  v.  Shackleford,  18  How.  588,  590;  L  15:495; 
Pointer  v.  United  States,  cited  above;  Reagan  v.  United  States,  157 
U.S.  301;   S  15:  610;  L  39:  709. 

^^'See  Crawford  v.  United  States,  212  U.  S.  183;  S  29:  260;  L  58: 
465. 


CHAPTEE  CXXI. 

Criminal  Procedure  Other  Than  Jury  Trial. 

§  669.    GrandJury.^ 

The  requirement  of  indictment  by  a  grand  jury  did  not, 
at  the  Common  Law,  extend  to  minor  offences;  and  the 
limitation  of  the  text  cited  to  "capital  or  otherwise  infa- 
mous crimes"  must  be  understood  to  be  an  adoption  of  the 
Common  Law  principle,  with  adaptation  thereof  to  con- 
ditions existing,  at  a  given  period,  in  this  country.  The 
definition,  therefore,  of  "infamous"  crime,  is,  within  limits, 
left  by  the  Constitution,  to  Congressional  discretion,^  sub- 
ject to  Eevisory  control  by  the  Judiciary  Branch.^ 

The  Federal  law  adopts,  for  Federal  Courts,  within  the 
United  States  proper,  the  Common  Law  conception,  deflni 
tion,  limitations  and  material  particulars  of  the  grand 
jury.* 

§  670.    Committing-Magistrates. 

The  grand  jury  text  (cited  above)  of  the  Fifth  Amend- 
ment, deals  only  with  Courts  having  power  of  conviction, 
and  not  with  mere  committing-magistrates,  (as,  a  United 
States  commissioner)  :  leaving  such  magistrates,  and  their 

^Fifth  Amendment : — No  person  shall  be  held  to  answer  for  a  cap- 
ital or  otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia,  when  in  actual  service  in  time  of  war  or  pub- 
lic danger. 

As  to  operativeness  of  the  grand  jury  requirement,  (a)  through- 
out the  United  States  proper;  but  (b)  only  upon  Federal  Courts; 
and  (c)  non-operativeness  in  Foreign  Possessions,  and  in  Federal 
Consular  Courts,  etc.  abroad,  see  §§  24,  81,  561,  668. 

^United  btates  v.  Gale,  109  U.  S.  65;  S  3: 1;  L  27:  857;  Ex  parte 
Wilson,  114  II.  S.  417;  S  5:  935;  L  29:  89;  Mackin  v.  United  States, 
117  U.  S.  348;  S  6:  777;  L  29:  909;  Parkinson  v.  United  States,  121 
U.  S.  281;    S  7:896;   L  30:959. 

^Cases  cited. 

*Eeynold8  v.  United  States,  98  U.  S.  145;  L  25:244;  Olawson  v. 
United  States,  114  U.  S.  477;  S  5:  949;  L  29: 179;  Ex  parte  Bain, 
121  U.  S.  1 ;  S  7 :  781 ;  L  30 :  849 ;  Agnew  v.  United  States,  165  U.  S. 
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duties,  and  powers,  to  the  discretion  of  the  Legislative 
Branch." 

§  671.    Criminal  Pleading. 

The  Federal  law  tacitly  adopts  the  Common  Law  prin- 
ciples of  Criminal  Pleading :  as,  of  pleading  an  offence  in 
two  or  more  counts,  with  operativeness  of  a  general  verdict 
of  guilty,  if  any  count  is  good  f  separability,  to  certain  in- 
tents, of  counts,  after  a  general  verdict  of  guilty ;'  and  in- 
terpretation of  general  language,  as  being  limited,  in  legal 
effect,  to  the  proper  Jurisdictional  area.* 

§  672.  Procedure,  Generally,  after  Indictment  or  In- 
formation. 

Illustration  of  Federal  application  of  Common  Law 
principles  in  Procedure  after  indictment  (or  after  infor- 
mation, where  information  is  sufficient)  is  seen  in  the  mat- 
ters of  punishment ;°  of  definition  of  power  of  a  United 
States  attorney  in  respect  of  granting  immunity ;"  of  im- 
materiality of  mere  irregularities  ;^^  of  bail  ;^°  of  evidence, 
in  general ;^^  of  Criminal  Contempt  (and  of  definition  of 
Contempt  as  of  Criminal  or  of  Civil  character)  ;"  and  of  the 

36;   S  lY:  235;   L  41:  624;   Queenan  v.  Oklahoma,  190  U.  S.  548;   S 
23:  Y62;  L  47: 11Y5;   Crowley  v.  United  States,  194  TJ.  S.  461;   S  24 
Y31;   L  48:10Y5;    Kaizo  v.  Henry,  211  U.  S.  146;    S  29:41;   L  53 
125;   Hendricks  v.  United  States,  223  U.  S.  1Y8;    S  32:313;   L  56 
394;  Powers  v.  United  States,  223  U.  S.  303 ;   S  32 :  281 ;  L  56 :  448. 

=Ex  parte  Hennen,  13  Pet.  230;  L  10: 136;  Todd  v.  United  States, 
158  U.  S.  2Y8;    S  15:  889;   L  39:  982. 

«Evans  v.  United  States,  153  U.  S.  584;  S  14:934;  L  30:830; 
Goode  V.  United  States,  159  U.  S.  663;   S  16: 136;  L  40:  29Y. 

'Ballew  V.  United  States,  160  U.  S.  18Y;  S  16:263;  L  40:388: 
(upon  general  verdict  of  guilty,  and  verdict  thereon,  judgment  af- 
firmed upon  one  count,  and  new  trial  ordered  on  another  count,  upon 
Error).  See  also  Blitz  v.  United  States,  153  U.  S.  308;  S  14:  924; 
L  38:Y25. 

»St.  Clair  v.  United  States,  154  U.  S.  134;   S  14: 1002;  L  38:  936. 

^Dimmick  v.  Tompkins,  194  U.  S.  540;  S  24:  Y80;  L  48: 1110  (de- 
tention in  jail,  pending  supersedeas  and  review,  not  counted  as  part 
of  the  sentence  time). 

"Whiskey  Cases,  99  U.  S.  594;   L  25:  399. 

"lasigi  V.  Van  de  Carr,  166  U.  S.  391;  S  17:595;  L  41:1045; 
Dallemagne  v.  Moisan,  19Y  U.  S.  169;  S  25:  422;  L  49:  Y09. 

"United  States  v.  Ryder,  110  U.  S.  729;   S  4: 196;   L  28:  308. 

^^Many  cases,  not  necessary  to  be  cited. 

"O'Neal  V.  United  States,  190  U.  S.  36;  S  23:776;  L  47:945; 
Sawyer  v.  United  States,  202  U.  S.  150 ;  S  26 :  575 ;  L  50 :  972 ;  United 
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distinction  between  the  Civil  and  the  Criminal  aspects  of 
Quo  Warranto.^° 

§  673.  Presence  of  the  Accused  at  the  Trial:— Con- 
frontation. 

The  matters :  (a)  of  requirement  of  the  presence  of  the 
accused  at  the  trial ;  and  (b)  of  right  of  confrontation  with 
the  witnesses  against  him,"  run  very  close  together.  The 
former  matter  is  not,  in  terms,  dealt  with  by  the  Constitu- 
tion ;  but  the  Common  Law  principle  of  right  of  presence 
at  the  trial,  in  all  cases  of  serious  importance,  is  tacitly  (or 
by  implication  from  the  confrontation  text,  cited  above) 
adopted  by  the  Federal  Organic  law,^^ — ^the  trial  including, 
for  this  purpose,  (a)  trial  of  issues  raised  by  challenge; 
and  (b)  the  passing  of  sentence.^* 

The  text  cited  adopts  the  Common  Law  principles  of  the 
subject." 

The  confrontation  text  excludes  written  testimony  given 
at  a  preliminary  examination,^"  and,  a  fortiori,  ex  parte  af- 
fidavits.'" 

§  674.    Self-incrimination.'" 

The  text  cited  adopts  the  Common  Law  of  the  subject." 

The  Common  Law  practice,  in  this  respect,  originated 

States  Y.  Shipp,  214=  TJ.  S.  386;  S  29:637;  L  53:1041;  215  IJ.  S. 
680;  S  30:  403;  L  54: 1213;  Gompera  v.  Bucks  Stove  Co.,  221  IJ.  S. 
418;  S  31:492;  L  55:Y97;  In  re  Merchants'  Stock  Co.,  223  TJ.  S. 
639;  S  32:  339;  L  56:  584;  Grant  v.  United  States,  227  TJ.  S.  74;  S 
33:190;   L  57:423. 

"Standard  Oil  Co.  v.  Missouri,  224  TJ.  S.  270,  282  et  seq.;  S  32: 
406;  L  56:760. 

As  to  certain  other  matters,  see  succeeding  sections. 

^*Sixtli  Amendment: — *  *  *  to  be  confronted  with  the  witnesses 
against  him,  *  *  * 

"Hopt  V.  TJtah,  110  TJ.  S.  574 ;  S  4 :  202 ;  L  28 :  262 ;  Ball  v.  United 
States,  140  U.  S.  118;  S  11:  761;  L  35:  377;  Lewis  v.  United  States, 
146  U.  S.  370 ;  S  13 :  136 ;  L  36 :  1011. 

^'Cases  cited. 

I'Oases  cited;  Eeynolds  v.  United  States,  98  U.  S.  145;  L  25:  244. 
See  Diaz  v.  United  States,  223  U.  S.  442;  S  32:  250;  L  56:  500. 

2»Motes  V.  United  States,  178  U.  S.  458;   S  20:  993;  L  44: 1150. 

"iDowdell  V.  United  States,  221  U.  S.  325;  S  31:590;  L  55:753: 
(a  case  upon  the  "Philippine  Bill  of  Eights"). 

"Fifth  Amendment:— 

*  *  *  nor  shall  any  person  *  *  *  nor  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself  *  *  * 

23  Cases  cited  below. 
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as  a  mere  rule  of  Evidence,  established  by  the  Courts,  of 
their  own  motion,  out  of  deference  to  public  opinion.^* 

Prior  to  the  Constitution  of  the  United  States,  the 
States  had,  very  generally,  embodied  this  Common  Law 
rule  of  practice  in  their  Bills  of  Eights,  and  thereby  made 
it  State  Organic  law.-° 

The  Fifth  Amendment  deals  only  with  Federal  action; 
and  it  is  optional  with  a  State  to  adopt  and  follow  the 
Common  Law  practice,  in  this  regard,  or  not.^'  At  the 
Common  Law,  the  rule  was  applied  only  where  the  prose- 
cution to  which  the  witness  might  be  subjected  Avas  a  prose- 
cution within  the  same  political  jurisdiction  in  which 
the  witness  was  being  examined.^^  The  Fifth  Amendment 
is,  however,  (in  view  of  our  dual  political  system),  opera- 
tive in  a  Federal  Court,  as  against  disclosures  tending  to 
support  a  prosecution  in  a  State  Court.^' 

The  practice  was  not  applied  by  the  House  of  Lords,  in 
Impeachment  trials.^' 

Where  only  Federal  Jurisdictions  are  involved,  Pardon 
or  Amnesty — by  removing  the  possibility  of  prosecution- 
removes  the  operation  of  the  Sixth  Amendment.'" 

Pardon  or  Amnesty,  however,  to  be  thus  operative,  must 
be  broad  and  complete,  and  must  cover  indirect  use  of  the 
testimony.^^ 

Congress  has  power,  in  Amnesty  legislation  to  this  end, 
to  bar  State  prosecutions  f  and  a  Congressional  Amnesty 
Act,  general  in  terms,  will  be  construed  as  so  operative: 

"Brown  v.  Walker,  161  U.  S.  591,  596;   S  16:  644;  L  40:  819. 

2=Case  cited,  at  pp.  591,  597. 

2»Jaek  V.  Kansas,  199  U.  S.  3Y2;   S  26:73;  L  50:234. 

^'See  Jack  v.  Kansas,  (cited  above),  at  pp.  381,  382. 

28IJnited  States  v.  Saline  Bank,  1  Pet.  100;  L  7:69:  (Discovery, 
in  Equity,  denied,  in  a  Court  of  the  United  States,  on  the  ground 
that  it  would  subject  the  defendant  to  State  prosecution). 

'''Brown  v.  Walker,  (cited  above)  at  p.  597. 

^"Brown  v.  Walker,  cited  above. 

siCounselman  v.  Hitchcock,  142  U.  S.  547;   S  12: 195;  L  35: 1110. 

'^Stewart  v.  Kahn,  11  Wall.  493 ;  L  20 :  176 ;  Brown  v.  Walker, 
(cited  above),  at  pp.  606,  607;  Hale  v.  Henkel,  201  U.  S.  43;  S  26: 
370;  L  50:652. 


Criminal  Procedure  Other  Than  Jury  Trial.  597 

construction  to  that  effect  being  essential  to  the  object  of 
the  Act.'' 

As  at  the  Common  Law,  so  in  the  Federal  Procedure, 
the  privilege  must  be  claimed  at  the  time  when  the  testi- 
mony is  asked  for ;  if  not  made  then,  it  is  waived." 

As  at  the  Common  Law,  so  in  Federal  Procedure,  there 
must  be  reasonable  color  for  settijcig  up  the  exemption.'^ 

When  the  character  of  evidence  sought  (as,  or  as  not,  in- 
criminatory of  the  witness),  includes  and  involves  pro- 
duction of  books  or  papers,  the  books  and  papers  are  to 
be  submitted  provisionally  to  the  Court.'" 

The  privilege,  being  limited  to  persons  capable  of  being 
witnesses,  is  limited  to  natural  persons;  and  does  not  ex- 
tend to  corporations." 

The  privilege  is  limited  to  witnesses  in  their  individual 
capacity,  and  does  not,  for  example,  extend  to  a  witness 
in  his  capacity  as  agent  of  a  corporation;'^  and  does  not 
protect  him  against  a  property  or  possessory  right,  higher 
than  his  own,  in  books  or  papers.  When,  for  example, 
the  title  to  books  and  papers  passes  from  him,  (as,  under 
an  assignment  in  Bankruptcy),  the  mere  fact  that  the  con- 
tents of  the  books  or  papers  tend  to  criminate  him  is  no  bar 

^'Brown  v.  Walker,  cited  above. 

For  an  Act  of  Congress  not  amounting  to  an  Amnesty  Act,  see 
Burrell  v.  Montana,  194  U.  S.  572;   S  24:  787;  L  48: 1122. 

As  to  right  under  Amnesty,  as  distinguished  from  the  non-Incrim- 
ination  privilege,  see  Heike  v.  United  States,  227  U.  S.  131;  S  33: 
226;   L  57:450. 

**See  Burrell  v.  Montana,  cited  above. 

2=Ballman  v.  Fagin,  200  U.  S.  186;  S  26:212;  L  50:433:  (facts 
discussed,  by  the  Court,  from  this  point  of  view,  and  held  sufficient). 

8«See  Consolidated  Eendering  Co.  v.  Vermont,  207  U.  S.  541;  S  28: 
178;   L  52:327. 

"Wilson  V.  United  States,  221  U.  S.  361;  S  31:538;  L  55:771; 
American  Lithographic  Co.  v.  Werckmeister,  221  U.  S.  603;  S  31: 
676;  L  55:  873;  Baltimore  &  O.  E.  E.  v.  Interstate  Com.  Comm.,  221 
U.  S.  612;  S  31:621;  L  55:878;  Wheeler  v.  United  States,  226  U. 
S.  478;  S  33: 158;  L  57:  309.  See  Dreir  v.  United  States,  221  U.  S. 
394;  S  31:550;  L  55:784;  Grant  v.  United  States,  227  U.  S.  74; 
S  33:190;  L  57:423. 

^'Wilson  V.  United  States;  Baltimore  &  0.  E.  E.  v.  Interstate 
Com.  Comm.,  both  cited  above. 
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to  the  right  of  the  new  owner  to  demand  from  him  posses- 
sion of  them,  and  to  use  them  in  evidence.^" 

So,  where,  as  between  the  United  States  and  a  certain 
corporation,  the  United  States  is  entitled  to  the  possession 
of  the  corporation's  books  and  papers,  (as,  for  use  in  a 
proceeding  against  the  corporation ) ,  an  agent  of  the  corpo- 
ration, having  custody  of  the  books  and  papers,  cannot 
refuse  to  produce  them  on  the  ground  that  they  tend  to 
incriminate  such  agent,  personally/" 

Where  a  defendant  in  a  Criminal  prosecution  has  made 
to  the  public  prosecuting  law  officers  a  written  statement 
under  circumstances  such  as  to  forbid  the  use  of  it  against 
him,  mere  retention  by  such  officers  of  the  statement  is 
not  within  the  prohibition  of  the  Amendment.*^ 

§  675.    Papers  and  Other  Evidential  Things." 
It  would  appear  that  evidential  papers  and  other  effects, 
unlawfully  seized,  are  none  the  less,  on  that  account,  ad- 
missible in  evidence  against  the  owner,  if  no  specific  ob- 
jection is  made,  on  that  ground,  at  the  trial.*^ 

It  is,  however,  competent  to  such  person,  by  proper  di- 
rect procedure,  to  prevent  the  use  of  such  material  by  the 
United  States  against  him.** 

§  676.  Double  Jeopardy  and  Prior  Acquittal  or  Con- 
viction.*" 

The  text  cited  adopts  the  Common  Law  definition  and 

39Matter  of  Harris,  221  U.  S.  274;   S  31:  557;  L  55:  732;  Johnson 
V.  United  States,  228  U.  S.  457;   S  33:  572;  L  57:  919. 
*°Dreir  v.  United  States ;  Grant  v.  United  States,  both  cited  above. 
"Pendleton  V.  United  States,  216  U.  S.  305;   S  30:315;  L  54:491: 
(under  the  so-called  'Thilippine  Bill  of  Eights"). 
*^Fourth  Amendment: — 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall  issue  but  upon  prob- 
able caxise,  supported  by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched,  and  the  person  or  things  to  be 
seized. 
"Adams  v.  New  York,  192  U.  S.  585;  S  24:  372;  L  48:  575. 
"Weeks  v.  United  States,  232  U.  S.  383;  S  34: 341;  L  58:  652. 
^'Fifth  Amendment: — 

*  *  *  nor  shall  any  person  be  subject  for  the  same  offence  to  be 
twice  put  in  jeopardy  of  life  or  limb  *  *  * 
So,  see  certain  Congressional  legislation  to  the  same  effect  in  re- 
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principles  of  Double  Jeopardy,  and  of  Prior  Acquittal  or 
Conviction/' 

§  677.    Other  Matters. 

In  fields  not  above  specifically  considered,  the  Federal 
Organic  law,  and  the  Federal  non-Organic  law,  in  their 
respective  fields,  adopt  the  Common  Law :  as,  in  respect  of 
bail,  as  between  different  States;*'  of  Pardon;*^  of  con- 
fidential communications  to  a  Federal  prosecuting  law  of- 
ficer ;*°  and  of  disregard,  to  certain  intents,  of  invalidity 
of  arrest  of  a  defendant.^" 

§  678,    Aliens. 

The  Constitutional  Criminal  Procedure  texts  extend  to 
Aliens." 

§  679.  Potential  Federal  Adoption  of  State  Criminal- 
Procedure  Law. 

It  is  competent  to  Congress  to  differentiate,  and  to  local- 
ize, the  Federal  law  of  Criminal  Procedure,  by  adopting, 
within  limits  prescribed  above.  State  Criminal-Procedure 
law."' 

spect  of  Foreign  Possessions,  etc.,  aa,  in  the  "Philippine  Bill  of 
Eights,"  so  called. 

"United  States  v.  Perez,  9  Wh.  5Y9;  L  6: 165;  Nielsen,  Pet'r,  131 
TJ.  S.  176;  S  9:672;  L  33:118;  Kepner  v.  United  States,  195  U.  S. 
100;  S  24:797;  L  49:114;  Trono  v.  United  States,  199  U.  S.  521; 
S  26: 121;  L  50:  292;  Flemister  v.  United  States,  207  U.  S.  372;  S 
28:129;  L  52:252;  Keerl  v.  Montana,  213  U.  S.  135;  S  29:469;  L 
53:734;  Gavieres  v.  United  States,  220  U.  S.  338;  S  31:421;  1  55: 
489;  Diaz  v.  United  States,  223  U.  S.  442;   S  32:  250;  L  56:  500. 

^Taylor  v.  Taintor,  16  Wall.  366;   L  21:287. 

"Burdick  V.  United  States,  236  U.  S.  79;   S  35:267;  L  59:476. 

"Vogel  V.  Gruaz,  110  U.  S.  311;   S  4: 12;  L  28: 158. 

"See  Dallemagne  v.  Moisan,  197  U.  S.  169 ;   S  25 :  422 ;  L  ^9 :  709. 

siSee  Wong  Wing  v.  United  States,  163  U.  S.  228;  S  16:  977;  L 
41:140. 

"^As,  in  respect  of  punishment.  Motes  v.  United  States,  178  U.  S. 
458;  S  20:993;  L  44:1150;  Eakes  v.  United  States,  212  U.  S.  55; 
S  29:  244;  L  53:  401;  United  States  v.  Mason,  213  U.  S.  115;  S  29: 
480;  L  30:725.  See  Equal  Protection  of  the  Laws,  §§  497;  498  ad 
init. 


CHAPTER  CXXII. 

Judicial  Peooedure  in  Transition  to  Statehood/ 

§  680.    General  Principles. 

Congress  may,  in  a  Statehood  Act,  provide  for  the  trans- 
fer from  the  local  Federal  Courts,  to  State  Courts  of  the 
new  State,  of  such  pending  causes  as  would  naturally  go 
to  State  Courts;  and  of  other  pending  causes  to  Courts 
of  the  United  States  to  be  established  in  the  new  State; 
and  this  in  respect  not  only  of  Civil,  but  of  Criminal, 
causes,^ — remitting  to  the  State  Courts  pending  or  potential 
prosecutions  for  past  violations  of  local  law  of  the  Federal 
area,  and  to  Courts  of  the  United  States  such  prosecutions 
for  past  violations  of  general  Federal  law.^ 

In  a  variety  of  ways,  such  power  of  Congress  is  defined 
and  limited  by  Federal  Organic  law.  The  operation  of 
such  Organic  law  in  this  field  is  illustrated  in  the  matter  of 
Criminal  Procedure.  Thus,  in  and  for  any  Federal  area 
within  the  United  States,*  the  Constitution  of  the  United 
States  (a)  secures  the  right  of  Common  Law  jury  trial, 
and  (b)  forbids,  ex  post  facto  legislation,  Congressional 
or  State,  in  derogation  of  that  right;  and  therefore,  if  a 
pending  (or  a  potential)  prosecution  be  remitted  to  Courts 
of  a  new  State,  Common  Law  jury  trial  in  such  a  Court 
is  essential  f  and,  pari  ratione,  if  the  prosecution  is  begun 
in  a  State  Court,  the  grand  jury  requirement  of  the  Sixth 
Amendment  is  operative. 

In  the  case  of  pending  Appeal  or  EiTor,  Congress  may 
make  corresponding  provision.  Thus,  if  at  the  time  of 
transition.  Appeal  or  Error  be  pending  to  the  Supreme 

^See  §§  82-88. 

See  Jud.  Code,  §§  62-64. 

^Pickett  V.  United  States,  216  TJ.  S.  456;  S  3:265;  L  54:566; 
Southern  Surety  Co.  v.  Oklahoma,  241  U.  S.  582;  S  36:  692;  L  60: 
1187. 

'Cases  cited. 

*As  to  Federal  area  not  within  the  United  States,  in  the  strict  sense, 
see  Foreign  Possessions. 

•Thompson  v.  Utah,  170  U.  S.  343;  S  18:  620;  L  42: 1061. 
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Court  of  the  United  States,  Congress  may  provide  for 
preservation  thereof;  and  for  Mandate,  by  the  Supreme 
Court,  (in  case  of  a  suit  of  exclusive  Federal  Judicial 
competency),  to  a  Court  of  the  United  States,  in  the  new- 
State,  as  a  substitute  for  the  original  Territorial  Court;" 
or,  in  a  matter  of  State  Judicial  competency,  to  a  Court 
of  the  new  State.' 

Where  Congress  makes  no  affirmative  provision  on  the 
subject  of  Appeal  or  Error,  none  is  inferred ;  and  Appeal 
or  Error  lapses.'  In  respect  of  particulars.  Congress  may 
enact  retroactive  Curative  legislation.^ 

•The  Blue  Jacket,  144  TJ.  S.  371;  S  12:  711;  L  36: 469. 

'Freeborn  v.  Smith,  2  Wall.  160;   L  17:  922. 

Por  a  detail  of  Judicial  Procedure,  upon  Transition,  (in  transfer  of 
pending  Civil  suits  to  Courts  of  the  new  State),  see  Dill  v.  Ebey,  229 
U.  S.  199;   S  33:620;  L  57:1148. 

*Hunt  V.  Palao,  4  How.  589;  L  11: 1115;  Freeborn  v.  Smith,  (cited 
above),  at  p.  175;  Benner  v.  Porter,  9  How.  235;  L  13:119;  Mc- 
Nulty  v.  Batty,  10  How.  72;  L  13:  333;  Preston  v.  Bracken,  10  How. 
81;  L  13:  336. 

"E.  g.,  to  cure  an  omission  to  provide  for  pending  Appeal  or  Error 
to  the  Supreme  Court  of  the  United  States.  Freeborn  v.  Smith,  cited 
above.  See  Steinfeld  v.  Zechendorf,  239  U.  S.  26;  S  36:14;  L  60: 
125. 


(BOOK  VIII.) 
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CHAPTER  CXXIII. 

Federal  Question  as  Jurisdictional.^ 

§  681.    The  Texts  Cited,  Generally. 

The  Constitutional  text  cited  above,  employs  the  term 


^Const.,  Art.  Ill,  §  Y:— 

The  judicial  power  shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made,  under  their  author- 
ity; *  *  * 
Jud.  Code,  §  24:— 

The  district  courts  shall  have  original  jurisdiction  *  *  *  of  all 
suits  of  a  civil  nature,  at  common  law  or  in  equity,  *  *  *  where 
the  matter  in  controversy  *  *  *  arises  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties. 
§28:— 

Any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising  under 
the  Constitution  or  laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  authority,  of  which  the  dis- 
trict courts  of  the  United  States  are  given  original  jurisdiction 
by  this  title,  which  may  now  be  pending  or  which  may  hereafter 
be  brought,  in  any  State  court,  may  be  removed  by  the  defendant 
or  defendants  therein  to  the  district  court  of  the  United  States 
for  the  proper  district.  *  *  * 
A  mere  variant  (see  our  §  795,  ^4)  is:    the  closing  clause  of  the 
second  paragraph  of  Judicial  Code,  §  237,  as  Amended  by  Act  of 
Sept.  6,  1916:— 

*  *  *  or  where  is  drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under  any  State,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,   and  the  decision  is  against  their  validity;    or 
where  any  title,  right,  privilege,  or  immunity  is  claimed  under  the 
Constitution,  or  any  treaty  or  statute,  of,  or  commission  held  or 
authority  exercised  under  the  United  States,  and  the  decision  is 
either  in  favor  of  or  against  the  title,  right,  privilege,  or  im- 
munity especially  set  up  or  claimed,  by  either  party,  under  such 
Constitution,  treaty,  statute,  commission,  or  authority  *  *  * 
Certain  other  Congressional  texts  make  certain  specific  issues  of 
Federal  law  Jurisdictional  (i.  e.,  conditions  of  Federal  Jurisdiction)  : 
as,  in  the  case  of  texts  dealing  with  Federal  Eeview  of  judgments  of 
State  Courts.    In  dealing  with  such  texts,  we,  in  some  instances,  em- 
ploy the  term  "Federal  question"  in  a  narrower  sense,  limited  to  the 
particular  text  under  consideration. 

2§§  580-583.    See,  also.  Separable  Controversy. 
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While  the  Congressional  texts  cited  follow  closely  the 
corresponding  language  of  the  Constitutional  text  cited; 
they  are  not  of  the  same  breadth  as  the  Constitutional 
text,  but  employ  corresponding  language  in  a  narrower, 
and  in  a  conventional,  sense.^ 

§  682.   Affirmative  Aspects  of  the  Congressional  Texts. 

1.  The  expression  "laws  of  the  United  States,"  in  the 
Congressional  texts  cited,  and  other  more  general  expres- 
sions, in  such  texts,  referring  to  Federal  law,*  are  not 
limited  in  scope  to  Written  law,  but  extend  to  Unwritten 
Federal  law." 

2.  The  expression  "laws  of  the  United  States,"  in  such 
texts,  embraces  non-Organic  law  of  (or  peculiar  to)  a 
Federal  area,  in  so  far  as  of  extra-areal  operation." 

.3.  Such  texts  embrace  questions  of  particulars  of  the 
Federal  political  structure,  as,  a  question  of  Federal 
citizenship  of  a  particular  person.' 

4.  Such  texts  extend  to  questions  dealing  closely  with 
efficiency  of  operation  of  the  Federal  governmental  ma- 
chinery. 

Thus,  a  suit  upon  the  bond  of  a  United  States  marshal, 
for  alleged  wrongful  attachment  of  goods  under  Federal 
Judicial  process,  presents,  on  the  face  of  the  record,  a 
Federal  question.' 

So,  of  a  suit  by  a  private  beneficiary,  upon  the  bond  o? 

^See  succeeding  sections  of  this  Chapter. 

*As  "authority  exercised  under  the  United  States." 

"As,  definition  (a)  of  the  Plenary  Federal  Sovereignty  based  upon 
Federal  area;  (b)  of  Immunity  of  the  United  States  as  against  State 
action;  (c)  of  Treaty  power  (such  in  effect)  aa  between  the  United 
States  and  a  State;  (d)  of  State  Sovereignty  as  between  or  as  among 
States;  (e)  of  scope  of  operation  of  the  Constitution  in  and  in  re- 
spect of  Foreign  Possessions  of  the  United  States  and  of  their  in- 
habitants. See  cases  cited  under  such,  and  like  heads,  of  Unwritten 
Federal  Law. 

^Cohens  v.  Virginia,  6  Wh.  264;  L  5:25Y;  (Opinion  and  judgment 
upon  jurisdiction,  pp.  375-430);  El  Paso  etc.  Ey.  v.  Gutierrez,  215 
U.  S.  87;  S  30:21;  L  54:106;  Creswill  v.  Knights  of  Pythias,  225 
U.  S.  246;  S  32:  822;  L  56: 1074;  Knights  of  Pythias  v.  Mims,  241 
U.  S.  574;   S  36:702;  L  60:1179. 

As  to  the  reverse  of  the  principle,  where  there  is  no  extra-areal 
operation,  see  §  684,  |  9. 
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the  Clerk  of  a  Court  of  the  United  States,*  or  upon  a  Fed- 
eral supersedeas  bond.^" 

So  of  a  suit  to  enforce  a  Federal  judgment,  where  its 
Federal  character  is  involved,"  or  to  give  the  proper  inter- 
pretation and  effect  thereto,  in  its  such  aspect." 

So,  in  an  action  in  a  State  Court  upon  a  Judicial  bond 
given  in  a  Federal  Court,  the  construction  of  the  bond  is 
matter  of  Federal  law,  and  may  raise  a  Federal  question, 
for  Error  to  a  State  Court." 

So,  of  questions  of  contract  relation,  or  other  like  re- 
lation, between  shipper  or  consignee,  and  carrier,  as  gov- 
erned by  Congressional  Commerce  legislation." 

5.  So,  (pursuant  to  general  principles  of  Principal  and 
Incident),  of  questions  not  inherently  Federal  questions, 
when,  and  in  so  far  as  underlying,  and  controlling  of.  Fed- 
eral questions.^" 

^Boyd  V.  Thayer,  143  U.  S.  135;  S  12:375;  L  36:103;  (Federal 
citizenship  as  a  privilege,  etc.,  although  as  a  condition  of  State  office) . 
See,  generally,  Federal  Citizenship. 

'Feihelman  v.  Packard,  109  U.  S.  421;  S  3:  289;  L  27:  984;  Bach- 
rack  V.  Norton,  132  TJ.  S.  337;  S  10: 106;  L  33:  377;  Bock  v.  Per- 
kins, 139  U.  S.  628 ;  S  11 :  677;  L  35 :  314. 

»Howard  v.  United  States,  184  U.  S.  676 ;  S  22 :  543 ;  L  46 :  754. 

"American  Surety  Co.  v.  Shultz,  237  TJ.  S.  159 ;  S  35 :  525 ;  L  59 : 
892. 

"Ward  V.  Chamberlain,  2  Bl.  430;  L  17:319;  Crescent  City  Oil 
Co.  V.  Butchers'  Union,  120  U.  S.  141;   S  7:  472;  L  30:  614. 

But  not,  where  its  Federal  character  is  not  involved.  Provident 
Savgs.  Soc'y  v.  Ford,  114  U.  S.  635 ;  S  5 :  1104;  L  29 :  261. 

"Factors'  Ins.  Co.  v.  Murphy,  111  U.  S.  738;   S  4:  679;  L  28:  582. 

i^Meyers  v.  Block,  120  TJ.  S.  206;  S  7:  525;  L  30:  642;  Tullock  v. 
Mulvane,  184  U.  S.  497;  S  22:  372;  L  46:  657;  Missouri,  Ks.  &  Tex. 
Ey.  V.  Elliott,  184  U.  S.  530;  S  22:  446;  L  46:  673. 

"Southern  Ey.  v.  Prescott,  240  TJ.  S.  632;  S  36:469;  L  60:836 
(question  of  status,  duty,  and  liability  of  carrier  as  warehouseman 
at  point  of  destination).    But  see  §  683. 

'^^E.  g.,  the  question  of  validity  of  a  State  confiscation,  prior  to  the 
Constitution,  as  underlying  the  question  of  protective  operation  of 
the  Treaty  of  1783.  (Smith  v.  Maryland,  6  Cr.  286 ;  L  3 :  225)  ;  cases 
generally,  such  as  are  referred  to  in  f  1,  supra. 

So,  (in  a  real  action  in  a  State  Court)  a  question  of  general  law  of 
notice,  as  affecting  title  of  the  United  States:  Stanley  v.  Schwalby, 
147  U.  S.  508;  162  U.  S.  255;  S  16:754;  L  40:960;  (Error  to  a 
State  Court).     So  of  a  Federal  question  underlying  a  question  of 
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6.  A  Federal  question  may  carry  with  it  a  closely-allied 
non-Federal  question." 

7.  Law  not  inherently  within  such  texts  may  be  brought 
within  them  by  Congressional  emphasis  of  it,  by  specific 
(although  merely  Declaratory)  Adoption  of  it." 

8.  The  fact  that  a  suit  in  a  Federal  Court  is  Ancillary" 
to  an  earlier  or  a  pending  Federal  suit,  constitutes  Fed- 
eral Question,  and  brings  such  later  suit  within  the  Fed- 
eral Original  Jurisdiction,  as  against  State  Jurisdiction.^" 

The  principle  extends  to  cross-bills.^" 

9.  A  suit  by  or  against  a  corporation  chartered  by  Act 
of  Congress  is,  by  virtue  of  the  Congressional  incorpora- 
tion, a  suit  of  Federal  question,  within  the  Constitutional 
text  cited,^^  and,  thereby,  may  be  so  treated  by  Congress 
for  purposes  of  Federal  Judicial  Jurisdiction.^^ 

negligence  under  State  law.    Cornell  Stmbt.  Co.  v.  Phoenix  Construc- 
tion Co.,  233  U.  S.  593;   S  34:  701;  L  58: 1107. 

See  Contract;  Property;  Franchise. 

"^'Thus,  a  suit  may  be  a  suit  under  the  Patent  laws,  and  so  within 
the  Federal  Original  Jurisdiction,  although  the  plaintiff  (relying 
upon  infringement)  pleads  also  a  contract  as  controlling  of  the  mode 
of  ascertainment  of  damages.  Healy  v.  Sea  Gull  Specialty  Co.,  237 
U.  S.  479;   S  35:658;  L  59:1056. 

^'Thus,  an  Act  of  Congress,  dealing  with  sales  of  Indian  lands, 
indirectly  operated  to  adopt,  as  specific  Federal  Public  policy,  the 
general  principles  of  law  dealing  with  illegal  and  void  contracts ;  and 
thereby  converted,  pro  tanto,  general  law  of  the  subject  into  law  of 
Federal  question.  Sage  v.  Hampe,  235  TJ.  S.  99;  S  35:  94;  L  59: 
147. 

^*For  definition  of  Ancillary  suit  see  §  584,  and  cases  cited  imme- 
diately below. 

"Simms  V.  Guthrie,  9  Cr.  19;    L  31:642;    Jones  v.  Andrews,  10 
Wall.  327;  L  19:  935;  Krippendori  v.  Hyde,  110  U.  S.  276;  S  4:  27 
L  28 :  145 ;   Dewey  v.  West  Fairmont  Gas  Coal  Co.,  123  TJ.  S.  329 
S  8: 148;  L  31: 179;   Johnson  v.  Christian,  125  TJ.  S.  642;   S  8:  989 
L  31:820;   In  re  Tyler,  149  TJ.  S.  164,  181;    S  13:785;   L  37:689 
Eoot  V.  Woolworth,  150  TJ.  S.  401;   S  14: 136;  L  37: 1123;   Julian  v. 
Central  Trust  Co.,  193  U.  S.  93;    S  24:399;    L  48:629;    Kiverdale 
Mills  V.  Manufacturing  Co.,  198  TJ.  S.  188;    S  25:629;   L  48:1008; 
Gunter  v.  Atlantic  Coast  Line,  200  F.  S.  273;   S  26:  252;  L  50:  477; 
Kessler  v.  Eldred,  206  U.  S.  285;   S  27:  611;   L  51: 1065. 

"Eickey  Land  etc.  Co.  v.  Miller  &  Lux,  218  TJ.  S.  258;  S  31:11; 
L  54:1032. 

^^Cases  cited  below. 
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fresumptively,  such  a  suit  is,  in  Congressional  Judici- 
ary legislation,  so  viewed  and  so  treated.^^ 

Congress  has,  however,  either  in  particular  Acts  of  in- 
corporation,^* or  by  general  legislation,"  eliminated  Fed- 
eral Question  character  to  one  or  to  another  Federal  Juris- 
dictional intent. 

§  683.  Certain  Specific  Limitative  Texts.'" 
Specific  textual  limitation  of  Federal  Question  character 
is  made  (a)  in  the  field  of  Removal,  in  respect  of  suits 
(based  upon  certain  Congressional  legislation)  against 
common  carrier  railroads;"  and  (b)  in  various  fields  of 
Federal  Appellate  Jurisdiction.^* 

§  684.  Principles  Limitative  of  the  Texts  of  General 
Character,  above  Considered. 

1.  To  fall  within  the  texts  of  general  character,  now 

220sborn  v.  United  States  Bank,  9  Wh.  738;  L  6:204;  Bank  of 
the  IJnited  States  v.  Planters'  Bank,  9  Wh.  904;  L  6:  244;  Bank  of 
Bethel  v.  Pahquioque  Bank,  14  Wall.  383;  L  20:  840;  Pacific  E.  R. 
Eemoval  Cases,  115  U.  S.  1;  S  5:1118;  L  29:319;  Leather  Mfrs. 
Bank  v.  Cooper,  120  U.  S.  778;   S  7:  777;  L  30:  816. 

^^Pacific  E.  R.  Eemoval  Cases,  cited  above;  Butler  v.  National 
Home,  144  U.  S.  64;  S  12:  581;  L  36:  346;  Northern  Pac.  E.  E.  v. 
Amato,  144  TJ.  S.  465;  S  12:740;  L  36:506;  Washington  &  Idaho 
E.  E.  V.  Coeur  D'Alene  Ey.,  160  U.  S.  77;  S  16:231;  L  40:346; 
Bankers'  Trust  Co.  v.  Texas  &  Pac.  Ey.,  241  U.  S.  295,  306;  S  36: 
569;  L  60:1010. 

2*Bank  of  the  United  States  v.  Deveaux,  5  Cr.  61;  L  3:  38;  Osbom 
V.  Bank  of  the  United  States,  9  Wh.  738 ;  L  6 :  204,  both  cited  in 
Bankers'  Trust  Co.  v.  Texas  &  Pac.  Ey.,  (cited  above),  at  pp.  303,  304. 

2=National  Banks:   see  §§  722,  846. 

Federally-incorporated  railroads : — 

Act  of  Jan'y  28,  1915  (38  Stats.  804,  §  5)  :— 

No  court  of  the  United  States  shall  have  jurisdiction  of  any 
action  or  suit  by  or  against  any  railroad  company  upon  the 
ground  that  said  railroad  company  was  incorporated  under  an 
Act  of  Congress. 

This  Act  differs  from  the  national  bank  text,  referred  to  above,  in 
that  it  does  not  give  to  railroad  corporations,  in  question,  (conven- 
tional) State  citizenship  for  the  purposes  of  Federal  Jurisdiction  by 
Diversity  of  Citizenship.  Bankers'  Trust  Co.  v.  Texas  &  Pac.  Ey., 
cited  above. 

^•As  to  national  banks  and  Congressionally  incorporated  railroads, 
see  the  preceding  section,  f  9. 

"§  722, 1  2. 

^'Bankruptcy ;  Criminal  laws;  Eevenue  laws,  etc.,  etc.  (§§  843- 
846). 
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under  consideration,  the  question  must  be  not  merely  in  an 
academic  sense,  a  Federal  question,  but  must  have  color 
of  merit :  that  is,  must  be  worthy  of  serious  consideration.'" 

2.  To  be  within  the  contemplation  of  such  texts,  a  ques- 
tion, even  if  inherently  and  generically  of  Federal  char- 
acter, must  be  an  open  question,  not  foreclosed  by  authori- 
tative Federal  decision.^" 

It  is  no  answer  to  application  of  this  principle,  in  a  given 
instance,  that  the  question  of  foreclosure  or  non-fore- 
closure is  itself  one  of  difficulty,  determinable  only  by  an 
elaborate  course  of  reasoning/^ 

3.  Such  texts  include  only  such  Federal  questions  as 
are  of  proximate — not  of  mere  remote — relation  to  the 
primary  issues  of  the  cause  in  hand.'^ 

"'Franklin  v.  United  States,  316  TJ.  S.  559;  S  30:434;  L  54:  615; 
Brolan  v.  United  States,  236  U.  S.  216;  S  35:  285;  L  59:  544;  many 
other  cases. 

^''Equitable  L.  Ass.  Soc'y  v.  Brown,  18Y  U.  S.  308;  S  23:123;  L 
47:190;  McGilvra  v.  Eoss,  215  U.  S.  YO;  S  30:37;  L  54:95;  Han- 
nis  Distilling  Co.  v.  Baltimore,  216  U.  S.  285;  S  30:  326;  L  54:482; 
Easterling  Lumber  Co.  v.  Pierce,  235  U.  S.  380;  S  35:133;  L  59: 
279 ;  many  other  cases. 

The  Supreme  Court,  in  its  discretion,  occasionally  relaxes  this  re- 
quirement. 

'^McGilvra  v.  Ross,  cited  above :  (Federal  question  held  foreclosed)  ; 
Adams  v.  Milwaukee,  228  U.  S.  572;  S  33:  610;  L  57:  971.  (Federal 
question  held  not  foreclosed). 

^^Thus,  in  a  suit  in  a  State  Court,  by  an  assignee  in  Bankruptcy, 
to  set  aside  a  conveyance  as  fraudulent,  upon  principles  of  general 
law,  the  mere  Federal  status  of  the  plaintiff  was  not  a  ground  for 
Federal  Error  to  the  State  Court  (McKenna  v.  Simpson,  139  U.  S. 
506;  S  9:365;  L  32:771).  So,  of  a  Receiver  (Bausman  v.  Dixon, 
173  U.  S.  113;  S  19:  316;  L  43:  633;  Gableman  v.  Peoria  etc.  Ey., 
179  U.  S.  335 ;  S  21 :  171 ;  L  45 :  220).  So,  of  status  of  a  Federal  rail- 
way postal  clerk,  plaintiff  in  a  State  Court,  in  a  suit  for  damages, 
against  a  railroad  corporation  (Martin  v.  Pittsburg  etc.  E.  E.,  203 
U.  S.  284;  S  27:100;  L  51:184:  Error  to  a  State  Court);  of  a 
question  only  remotely  dealing  with  the  proper  interpretation  of  a 
Treaty  (Sloan  v.  United  States,  193  U.  S.  614;  S  24:  570;  L  48:  814)  ; 
and  of  mere  alleged  mis-interpretation  by  a  State  Court  of  a  contract 
(Seattle  etc.  Ey.  v.  Linhoff,  231  U.  S.  568;  S  34:185;  L  58:372: 
Impairment  contention). 

So,  of  the  feature  of  acceptance  of  the  Congressional  Post  Eoad 
and  Telegraph  Act  of  July  4,  1866,  by  a  railroad  as  against  which 
expropriation  is  brought  under  State  law.  Louisville  &  Nashv.  E.  E. 
V.  Western  Un.  Tel.  Co.,  237  U.  S.  300;   S  35 :  598;  L  59 :  965. 

Where  an  Act  of  Congress  made  provision  for  sales  of  land  by  a 
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4.  To  fall  within  such  texts,  a  question  inherently  a  Fed- 
eral question  must  be  the  dominant  and  controlling  (not 
merely  a  subordinate)  question.'^ 

5.  Mere  derivation  of  title  under,  or  other  mere  his- 
torical relation  to,  the  Constitution,  a  Treaty,  or  other  law 
of  the  United  States,  does  not  present  a  Federal  question, 
in  a  controversy  not  otherwise  within  the  texts  in  ques- 
tion." 

United  States  Marshal,  the  question  (not  specifically  dealt  with  by 
the  Act)  of  proper  description  of  the  land,  in  a  particular  sale,  while 
in  strictness  a  question  of  incidental  Federal  law,  was  not  sufficiently 
proximate  to  be  such  for  Federal  Appellate  Jurisdictional  purposes, 
but  was,  for  the  purpose,  to  be  considered  a  question  of  general  law. 
Eogers  v.  Jones,  214  U.  S.  196,  203,  ad  fin. ;  8  29 :  635 ;  L  53 :  965. 

See,  also.  Day  v.  Gallup,  2  "Wall.  9Y;  L  17:  855;  Buck  v.  Colbath, 
3  Wall.  334;  L  18:257;  Grame  v.  Mutual  Assurance  Co.,  112  TJ.  S. 
273;  S  5: 150;  L  28:  716;  Etheridge  v.  Sperry,  139  F.  S.  266;  S  11: 
563;   L  35:171. 

As  to  Federal,  or  general,  character  of  a  Federal  judgment,  see  the 
preceding  section. 

^^Carey  v.  Houston  &  Tex.  Centr.  Ey.,  150  TJ.  S.  170;  S  14:  68;  L 
37:1041. 

3*McDonogh  v.  Millaudon,  3  How.  693;  L  11:787  (confiicting 
claims  under  land  title  originally  derived  under  a  Treaty) ;  Ken- 
nedy's Ex'ors  V.  Hunt's  Lessee,  7  How.  586 ;  L  12 :  829 ;  Blackburn 
V.  Portland  Gold  Min'g  Co.,  175  U.  S.  571;  S  20:222;  L  44:276; 
Shoshone  Min'g  Co.  v.  Butter,  177  U.  S.  505;  S  20:  726;  L  44:  864; 
DeLamar's  Min'g  Co.  y.  Nesbit,,  177  U.  S.  523;  S  20:  715;  L  44: 
872;  Beals  v.  Cone,  188  U.  S.  184;  S  23:  275;  L  47:  435  (confiicting 
claims  under  land  title  originally  derived  under  an  Act  of  Congress). 
So,  of  a  fund  of  Federal  origin  (Conde  v.  York,  168  TJ.  S.  642;  S  18 : 
234;  L42:   611). 

So,  Wilson  V.  Sandford,.  10  How.  99;  L  13:  344;  Brown  v.  Shan- 
non, 20  How.  55;  L  15:826;  Hartell  v.  Tilghman,  99  U.  S.  547; 
L  25:357;  Albright  v.  Teas,  106  F.  S.  613;  S  1:550;  L  27: 
295;  Sargent  V.  Helton,  115  U.  S.  348;  S  6:78;  L  29:412;  Eobin- 
son  V.  Anderson,  121  IT.  S.  522;  S  7:1011;  L  30:1021;  Dale  Tile 
Co.  V.  Hyatt,  125  U.  S.  46;  S  8:756;  L  31:683;  Felix  v.  Scharn- 
weber,  125  TJ.  S.  54;  S  8:759;  L  31:687;  Walter  A.  Wood  Co.  v. 
Skinner,  139  TJ.  S.  293;  S  11:528;  L  35:193;  Marsh  v.  Nichols, 
140  TJ.  S.  344;  S  11:798;  L  35:413;  Wade  v.  Lawder,  165  TJ.  S. 
624;  S  17:  425;  L  41:  851;  Pratt  v.  Paris  Gas  Light  Co.,  138  TJ.  S. 
255;  S  18:62:  L  42:458;  Briggs  v.  United  Shoe  Mach'y  Co.,  239 
U.  S.  48;  S  36 :  6 ;  L  60 :  138  (conflicting  claims  of  right  or  title  under 
Federal  Letters  Patent) ;  American  Well  Works  v.  Layne,  241  U.  S. 
257 ;  S  36 :  585 ;  L  60 :  987  (suit  based  upon  threat  of  Patent  suit) . 
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6.  As  Congressional  legislation  now  is,  it  is  competent 
to  a  State,  in  a  field  not  in  and  of  itself  within  the  texts 
in  question,  and  not  otherwise  of  direct  Federal  concern, 
and  even  in  a  field  not  of  pure  local  character,  (e.g.,  in  the 
field  of  Commercial  law),  to  maintain,  and  to  enforce,  in 
its  own  Courts,  a  view  diverse  from  that  of  the  Federal 
Judiciary;  and,  as  a  result,  mere  diversity  of  view  as  be- 
tween the  United  States  and  a  State,  in  such  a  field,  is 
not  matter  of  Federal  Question,  and  is  not  within  the  texts 
in  question.^" 

7.  In  the  absence  of  action  of  Congress,  Interpretation, 
by  the  Courts  of  a  State,  of  Written  law  of  another  State, 
is  not  a  matter  of  Federal  Question.^^ 

8.  For  the  purposes  of  the  Original  Jurisdiction  of  a 
District  Court,  a  Federal  Question,  to  be  operative  for 
sustaining  such  Jurisdiction,  must  be  a  question  arising 
upon,  and  as  part  of,  the  direct  case  of  the  party  seeking 
the  Federal  Jurisdiction,  and  not  a  question  borrowed 
(by  anticipation  of  expected  defence  or  other  opposition) 
from  his  opponent.^' 

9.  Questions  of  mere  local  concern,  arising  upon  law  of 
a  Federal  area,  are  not  within  the  field  of  Federal  Ques- 
tion.^^ 

3=Winona  etc.  E.  E.  v.  Plainview,  143  U.  S.  371;  S  12:  530;  L  36: 
191;  Cable  v.  United  States  L.  Ins.  Co.,  191  U.  S.  288;  S  24:74;  L 
48:188;  Pennsylvania  E.  E.  v.  Hughes,  191  U.  S.  477;  S  24:132; 
L  48 :  268.    See  Following  of  State  Decisions  (§§  638-697). 

3« Johnson  v.  New  York  L.  Ins.  Co.,  187  U.  S.  491;  S  23:194;  L 
47 :  273 ;  Allen  v.  Allegheny  Co.,  196  U.  S.  458 ;  S  25 :  311 ;  L  49 :  551. 

"Boston  etc.  Mining  Co.  v.  Montana  Ore  Co.,  188  U.  S.  632;  S  23: 
434;  L  47:  626;  Filhiol  v.  Torney,  194  U.  S.  356;  S  24:  698;  L  48: 
1014;  Louisville  &  Nashv.  E.  E.  v.  Mottley,  211  IT.  S.  149;  S  29:42; 
L  53:126;  Moyer  v.  Peabody,  212  U.  S.  78;  S  29:235;  L  53:410; 
In  re  Winn,  213  U.  S.  458;   S  29 :  515;  L  53:  873.    See  §§  753  et  seq. 

"'American  Security  Co.  v.  District  of  Columbia,  224  U.  S.  491; 
S  32:553;  L  56:856;  Washington  etc.  Ey.  v.  Downey,  236  U.  S. 
190;   S  35:406;  L  59:533. 

See  §  682,  par.  2. 


CHAPTER  CXXIV. 

Federal  Jurisdictional  Amount. 

§  685.  Principles  of  General  Character,  (Applicable 
to  Federal  Original,  or  to  Federal  Appellate,  Jurisdic- 
tion, Alike). 

1.  The  provisions  in  respect  of  jurisdictional  amount 
are  strictly  limitative,  and  are  in  no  sense  expansive,  of 
jurisdiction.^ 

2.  It  is,  as  matter  of  definition,  essential  to  compliance 
with  such  requirement,  that  a  matter  in  controversy  be 
capable  of  pecuniary  valuation.^ 

Political  and  social  rights  are  capable  of  pecuniary 
valuation.' 

A  claim  not  as  yet  matured,  (if,  by  the  pertinent  Pro- 
cedure law,  capable  of  suit),  is  capable  of  valuation  for 
the  purposes  now  in  question,  and  may  be  of  jurisdictional 
amount,  if  the  present  value,  as  of  the  material  time,  is  of 
that  amount.* 

^Thus,  wiiere,  in  Equity,  the  general  rules  of  Procedure  do  not  ad- 
mit of  the  joining  of  two  parties,  the  fact  that  joinder  is  necessary  to 
make  up  jurisdictional  amount,  does  not  operate  to  permit  the  joinder. 
Walter  v.  Northeastern  R.  E.,  147  U.  S.  370;  S  13:348;  L  37:206. 
So,  Northern  Pac.  E.  E.  v.  Walker,  148  U.  S.  391;  S  13:  650;  L  37: 
494;  Fishback  v.  Western  Un.  Tel.  Co.,  161  U.  S.  96;  S  16:506;  L 
4:630. 

^Barry  v.  Mercein,  5  How.  103;  L  12:  70;  Pratt  v.  Pitzhugh,  1  Bl. 
271;  L  17:206;  Whitney  v.  Dick,  202  U.  S.  132;  S  26:584;  L  50: 
963;  (habeas  corpus). 

Durham  v.  Seymour,  161  U.  S.  235;  S  16:  452;  L  40:  682;  (matter 
in  issue,  a  claim  of  intervention  in  pending  Patent  Office  proceeding). 

Caffrey  v.  Oklahoma,  177  U.  S.  346;  S  20:  664;  L  44:  799;  absence 
of  possible  pecuniary  valuation,  in  the  case  of  Mandamus  to  an  of- 
ficial having  no  personal  interest  in  the  (tax)  question  in  controversy. 

Albright  v.  Sandoval,  200  U.  S.  9;  S  26:210;  L  50:346;  (matter 
in  controversy  simply  alleged  as  usurpation  of  office) . 

^Lee  V.  Lee,  8  Pet.  44;  L  8:  860;  (status  as  slave  or  free;  see  p. 
48)  ;  Wiley  v.  Sinkler,  179  U.  S.  58;  S  21: 17;  L  45:  84;  Swafiord  v. 
Templeton,  185  U.  S.  487;  S  22:783;  L  46:1005;  Giles  v.  Harris, 
189  U.  S.  475;   S  23:  639;   L  47:  909. 

*Schunk  V.  Moline  Co.,  147  U.  S.  500;  S  13:416;  L  37:255.  In 
this  case  the  present  value,  at  the  time  of  beginning  suit,  was  evi- 
dently above  the  required  jurisdictional  amount. 
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3.  In  respect  of  the  question  of  potential  pecuniary  valu- 
ation, and  in  respect  of  processes  of  valuation,  the  Federal 
Law  adopts  and  follows  general  Common  Law  principles 
of  Value.^ 

4.  In  the  matter  of  a  judgment,  as  subject  of  suit,  there 
is  no  Federal  distinction  adverse  to  alimony  judgments,  as 
such,  as  between  them  and  other  judgments." 

5.  Potential  exemplary  damages,  where  allowable,  may 
be  pleaded,  and  counted  in,  to  make  jurisdictional  amount.^ 

6.  Interest  stands,  mutatis  mutandis,  upon  the  same 
footing  as  principal.*  A  different  situation  may  be  pre- 
sented where  a  contract  for  interest  is  distinct  from  the 
contract  for  principal :  as,  in  the  case  of  coupons,  payable 
to  bearer.^ 

7.  Where,  or  in  so  far  as,  the  question  of  jurisdictional 
amount  is  a  question  of  fact,  it  may,  in  the  District  Courts, 
be  passed  upon,  in  the  discretion  of  the  Court,  by  the 
Court,^"  or,  in  a  jury  cause,  be  submitted  to  the  jury." 

In  an  Appellate  Court,  it  is,  of  necessity,  passed  upon 
by  the  Court.'^ 

In  either  class  of  Court,  it  may  be  inquired  into  dehors 
the  record.^^ 

"Thus,  an  expectancy  of  continuance  of  life  is  capable  of  valuation, 
in  case  of  annuity,  life-tenancy,  alimony,  and  the  like.  Thompson  v. 
Thompson,  226  U.  S.  551;   S  33:129;   L  57:34Y;  (alimony). 

See,  generally,  Valua 

^Thompson  v.  Thompson,  cited  above;  Simms  v.  Simms,  1Y5  U.  S. 
162 ;  S  20 :  58 ;  L  44 :  115  (a  case  of  suit  upon  a  judgment  for  a 
single  fixed  sum,  of  jurisdictional  amount  for  the  suit  upon  it). 

'Barry  v.  Edmunds,  116  U.  S.  550;  S  6:  501;  L  29:  729.  See  also 
Vance  v.  Vandercook  Co.,  (No.  2),  lYO  U.  S.  468;  S  18:  645;  L  42: 
1111. 

sBank  of  the  United  States  v.  Daniel,  12  Pet.  32;  L  9:  989;  The 
Patapsco,  12  Wall.  451;  L  20:457;  New  York  Elev.  R.  E.  v.  Fifth 
Bank,  118  U.  S.  608;    S  7:23;   L  30:259. 

"Edwards  v.  Bates  County,  163  U.  S.  269;   S  16:  967;  L  41: 155. 

"Wetmore  v.  Rymer,  169  U.  S.  115;    S  18:293;   L  42:  682. 

"Jones  V.  League,  18  How.  76;  L  15:  263;  Chicago  &  Northw.  Ey. 
V.  Ohle,  117  U.  S.  123;  S  6:632;  L  29:837;  both  cited  with  ap- 
proval, in  Wetmore  v.  Eymer,  (cited  above),  at  pp.  120,  121. 

i^As  in  Thorp  v.  Bonnifleld,  177  U.  S.  15;   S  20:  533;   L  44:  652. 

i^Cases  cited  above;  Wilson  v.  Blair,  119  U.  S.  387;  S  7:  230;  L 
30:441. 
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8.  In  the  absence  of  specific  Congressional  provision 
upon  the  matter,  the  requirements  of  jurisdictional  amount 
do  not  apply  to  a  Federal  suit  ancillary  to  a  Federal  suit.'* 

9.  Where  separate  claims  have  a  common  basis,  and  are 
necessarily  (as  matter  of  procedure)  presented  jointly, 
and  the  judgment  will  be  (or  is)  joint,  as  to  the  common 
basis,  although  distributive  as  to  particular  amounts,  it 
is  sufficient  that  the  common  basis  in  controversy  (and 
the  aggregate  of  the  separate  claims)  be  of  the  jurisdic- 
tional amount.^" 

Mere  optional  joinder,  however,  of  a  number  of  claim- 
ants, in  a  single  suit,  as  matter  of  Equitable  privilege,'* 
does  not  have  this  effect ;  but  the  several  claims  are  viewed 
severally,  from  the  standpoint  of  jurisdictional  amount." 

10.  In  the  case  of  a  suit  by  or  against  a  purely  represen- 
tative party,'^  suing  or  sued  in  respect  either  of  a  fund  or 
of  some  other  subject-matter,  the  value  of  the  whole  fund 
or  other  subject-matter  (in  so  far  as  in  controversy)  is 
the  amount  in  controversy,  regardless,  in  a  given  instance, 
of  the  fact  that  such  sum,  fund,  or  matter  will,  upon  judg- 
ment in  such  party's  favor,  be  distributable  to  and  among 
(or  will  otherwise  be  distributively  available  to)   differ- 

"White  V.  Ewing,  159  U.  S.  36;  S  15: 1018;  L  40:  6Y:  the  mat- 
ter of  jurisdiction  of  the  ancillary  suit  being,  in  accordance  witli  the 
general  Common  Law  conception  of  ancillary  suit  (q.  v.)  governed 
by  that  of  the  principal  suit. 

"Marshall  v.  Hohnes,  141  U.  S.  589;  S  12:62;  L  35:8YO;  New 
Orleans  Pac.  Ey.  v.  Parker,  143  U.  S.  42 ;  S  12 :  364 ;  L  36 :  66 ;  (mort- 
gage foreclosure  suit  by  all  bondholders) ;  McDaniel  v.  Traylor,  196 
TJ.  S.  415;  S  25:  369;  L  49:  533;  (bill  in  Equity  to  remove  a  cloud, 
in  the  form  of  separate,  closely  related,  liens) ;  Troy  Bank  v.  White- 
head &  Co.,  222  U.  S.  39;  S  32:  9;  L  56:  81;  (suit  to  enforce  an  in- 
divisible vendor's  lien,  securing  a  number  of  purchase-money  notes, 
endorsed  to  and  held  by  the  plaintiffs  severally). 

'*E.  g.,  for  avoidance  of  Multiplicity  of  Actions. 

"Eussell  V.  Stansell,  105  U.  S.  303;  L  26:  989;  Gibson  v.  Shufeldt, 
122  U.  S.  2Y;  L  30:1248;  Ogden  City  v.  Armstrong,  168  U.  S. 
224;  S  18:98;  L  42:444;  Wheless  v.  St.  Louis,  180  U.  S.  379;  S 
21 :  402 ;  L  45 :  583 ;  Eogers  v.  Hennepin  County,  239  U.  S.  621 ;  8  36: 
217 ;  L  60 :  469 ;  (suits  to  enjoin  against  general  taxes  or  special 
assessments);  Pinel  v.  Pinel,  240  U.  S.  594;  S  36:416;  L  60:817 
(suit  by  children  of  a  testator,  each  claiming  as  to  himself,  statutory 
intestacy) . 

i^As,  an  Executor,  Administrator,  Trustee,  Guardians,  Public  Of- 
ficials, or  the  like. 
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ent  beneficiaries,  in  aanounts  severally  below  the  jurisdic- 
tional amount  in  question." 

11.  Where  a  controversy  deals  with  a  fund,  or  other 
property  res,  but  involves  only  some  title  or  interest  less 
than  full  title,  the  value  of  the  entire  res  is  immaterial,  and 
it  is  only  the  such  lesser  title  or  interest  that  is  the  amount 
in  controversy.^" 

12.  The  fact  that  a  judgment  in  a  case  primarily  in 
question  will,  as  matter  of  Judicial  Precedent,  be  con- 
trolling of  like  issues  of  law  in  other  existing  controversies, 
is  immaterial.^' 

13.  Mere  possible,  or  natural,  operation,  by  way  of  res 
judicata,  in  another  (pending  or  possible)  siiit,  which 
would  possess  jurisdictional  amount,  is  not  sufficient,  in 
and  of  itself,  to  give  jurisdictional  amount  to  a  claim  (or 
to  a  judgment)  primarily  in  question.^^ 

14.  Where,  however,  as  matter  of  pure  Procedure  law,  a 
certain  controversy  in  pais  between  two  persons,  is  capable 
of  being  presented  for  Judicial  determination  only  in  a 
fragmentary  way — by  suit  over  some  separable  fragment  of 
it,  and  the  fragment  is  not  itself  of  a  certain  required 
jurisdictional  amount;  and  if  a  judgment  in  such  frag- 
mentary suit  would,  through  the  doctrine  of  res  judicata, 

^"(a)  Representative  Plaintiff. 

Texas  &  Pac.  Ey.  v.  Gentry,  163  U.  S.  353;.  S  16: 1104;   L  41: 
186;    (statutory  death-claim  suit), 
(b)  Eepresentative  Defendant. 

Illinois  Centr.  E.  E.  v.  Adams,  180  U.  S.  28;   S  21:251;  L  45: 

410;    (suit  against  a  State  tax  collector,  to  enjoin  collection  of  a 

tax  ultimately  distributable  among  minor  tax-areas) ;   Davies  v. 

Corbin,  112  U.  S.  36;  S  5:  4;  L  28:  627;  (a  like  situation,  except 

in  the  feature  of  ultimate  distributability  among  private  persons 

as  tax-beneficiaries).     So,  in  effect.  Shields  v.  Thomas,  17  How. 

3;  L  15:  93;   McDaniel  v.  Traylor,  196  U.  S.  415;   S  25:  369;  L 

49:533. 

^"McOlung  V.  Penny,  189  U.  S.  143;    S  23:589;    L  47:751.     So, 

Farmers'  Bank  v.  Hooff,  7  Pet.  168;   L  8:646;    Eoss  v.  Prentiss,  3 

How.  771;   L  11:824. 

^"^If  this  were  not  so,  almost  any  cause  involving  a  question  of  law, 
would  be  of  jurisdictional  amount. 

"Elgin  V.  Marshall,  106  U.  S.  578;  S  1:484;  L  27:249:  (see  ex- 
planation, p.  581,  of  the  reasonableness  of  the  principle) ;  New  Jer- 
sey Zinc  Co.  V.  Trotter,  108  U.  S.  564;  S  2:875;  L  27:828;  Clay 
Center  v.  Farmers'  Loan  etc.  Co.,  145  U.  S.  224 ;  S  12 :  817 ;  L  36 :  685. 
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be  practically  decisive  of  the  whole  original  controversy; 
then,  and  in  such  case,  the  fragment  sued  upon  draws  to 
itself  the  value  of  the  whole  controversy,  for  the  purpose 
of  jurisdictional  amount.^^ 

15.  In  general,  mere  indirect  results  of  a  suit  are  not  to 
be  considered  as  in  controversy  in  such  suit,  for  the  pur- 
pose of  jurisdictional  amount." 

16.  Where  a  suitor  invokes  Federal  Jurisdiction  upon 
a  contention  in  alternative  form,  it  is  sufficient  that  upon 
one  of  the  alternatives  the  controversy  is  of  Federal  juris- 
dictional amount.  Thus,  a  claim,  on  Appeal,  by  Appell- 
ants, (plaintiffs  below),  in  the  alternative,  for  either  (a) 
land  of  value  less  than  the  Appellate  jurisdictional  amount, 
or  (b)  reimbursement  of  a  sum  of  Appellate  jurisdictional 
amount,  is  as  a  whole,  of  such  jurisdictional  amount.^'^ 

17.  If  the  United  States  is  an  actual,  ( not  a  mere  nomi- 
nal), party,  amount  is  immaterial.^' 

18.  It  is  hardly  necessary  to  say  that  in  the  field  in 
question  as  in  general,  consistency  is  to  be  observed.^" 

23Berryman  v.  Whitman  College,  222  U.  S.  334;  S  32:147;  L  56: 
225.  (Suit  seeking  injunction  against  the  enforcement  of  a  certain  tax 
of  a  certain  year,  but  upon  grounds  applicable  to  a  succeeding  term 
of  years.  Held,  that  the  value  of  the  exemption  as  a  whole  was  the 
amount  in  controversy). 

So,  of  a  suit  for  injunction  against  removal  of  telephone  poles  and 
wires,  where  the  value  of  the  franchise  and  business,  (not  the  value 
of  the  poles  and  wires),  was  the  real  amount  in  controversy.  Glen- 
wood  Light  Co.  V.  Mutual  Light  Co.,  239  U.  S.  121;  S  36:  30;  L  60: 
174. 

See  McNeil  v.  Southern  Ey.,  202  TJ.  S.  543;  S  26:  722;  L  50: 1142. 

^*Thus,  in  habeas  corpus  for  release  of  a  defendant  from  im- 
prisonment in  a  Civil  suit,  the  amount  involved  in  the  Civil  suit  is  not 
to  be  considered  upon  the  question  of  amount  for  the  habeas  corpus 
proceeding.  Pratt  v.  Fitzhugh,  (cited  above,  under  par.  2  of  this 
section).     See  also  the  preceding  paragraphs,  and  cases  cited. 

=»Shappirio  v.  Goldberg,  192  U.  S.  232;   S  24:  259;  L  48:  419. 

For  a  case  in  which  one  alternative — of  lower  amount — disappeared 
in  the  Court  below,  leaving  only  an  averment  of  Appellate  amount,  see 
Bennett  v.  Butterworth,  8  How.  124;   L  12: 1013. 

^•United  States  v.  Sayward,  160  TJ.  S.  493;  S  16:  371;  L  40:  508; 
United  States  Fidelity  etc.  Co.  v.  Kenyon,  204  U.  S.  349;  S  27: 
381;  L  51:  516;   (suit  on  material-men's  etc.  bond). 

2'One  had  a  cause  of  action,  in  tort  or  in  contract,  at  his  election. 
He  was  entitled,  as  the  facts  were,  to  the  Federal  Jurisdiction,  if  he 
sued  in  tort ;  but  the  amount  was  not  sufficient  for  that  Jurisdiction 
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19.  The  general  principle  of  Interpretation,  of  presump- 
tive absence  of  intent  of  operation  (of  a  new  statute)  upon 
pending  suits,  is  operative  in  respect  of  jurisdictional 
amount.^' 

20.  The  question  of  amount,  as  determinable  by  a  plead- 
ing, is  of  course,  determinable  according  to  general  princi- 
ples of  pleading.^" 

§  686.  Principles  Pertinent  only  to  Appellate  Juris- 
diction. 

1.  If,  after  judgment  below,  one  or  the  other  party  de- 
sires to  prosecute  Appeal  or  Error,  (as  the  case  may  be), 
an  entirely  new  question  arises:  namely,  the  amount  of 
the  controversy  presented  by  the  proposed  Appeal  or 
Error;  and  the  amount  of  that  new  proposed  controversy 
must  be  of  the  required  Appellate  jurisdictional  amount, 
without  regard  to  the  amount  in  controversy  below  at  any 
stage  prior  to  judgment.^" 

2.  A  judgment  upon  counter-claim,  viewed  by  itself,  and 
apart  from  the  judgment  upon  the  claim  of  the  plaintiff 

if  he  sued  in  contract;  while,  on  the  other  hand,  contract  (if  the 
amount  had  heen  sufficient)  would  survive;  tort,  not.  Action  having 
been  brought  in  a  District  Court,  in  tort,  and  the  defendant  having 
deceased,  pendente  lite,  the  action  was  not  capable  of  being  viewed 
as  in  tort  for  avoidance  of  the  amount  requirement,  and  in  contract 
to  effect  survival.  Iron  Gate  Bank  v.  Brady,  184  U.  S.  665;  S  22: 
529;   L  46:739. 

^^Springstead  v.  Orawfordsville  Bank,  231  U.  S.  641;  S  34: 195;  L 
58 :  354  (increase  of  jurisdictional  amount  not  a  bar  to  Amendment, 
otherwise  permissible,  in  a  pending  cause,  to  show  jurisdictional 
amount  as  prescribed  by  pre-existing  Congressional  legislation). 

^^E.  g.,  not  by  an  averment  which  is  a  mere  conclusion  of  law. 
Bowman  v.  Chicago  &  Northw.  Ey.,  115  U.  S.  611;  S  6:192;  L 
29:502. 

'"Thus,  if  the  plaintiff  below  recovers  judgment  for  less  than  the 
amount  of  his  claim  below;  and  proposes  Appeal  or  Error,  the  contro- 
versy proposed  to  be  so  presented  is  a  controversy  merely  over  the 
difference  between  his  full  claim  and  the  amount  of  the  judgment  that 
he  has  recovered;  and  such  difference  must  be  itself  of  the  required 
Appellate  jurisdictional  amount,  without  regard  to  the  amount  of  his 
original  claim  below.  Gordon  v.  Ogden,  3  Pet.  33 ;  L  Y :  592 ;  Gray  v. 
Blanchard,  97  TJ.  S.  564;  L  24:1108;  Tintsman  v.  National  Bank, 
100  U.  S.  6 ;  L  25 :  530 ;  Hilton  v.  Dickinson,  108  TJ.  S.  165 ;  S  2 :  424 ; 
L  27 :  688,  (reviewing,  pp.  168-175,  certain  earlier  cases,  and  treat- 
ing certain  of  them  as  overruled) ;  Jenness  v.  Citizens'  Bank,  110  U. 
S.  52;   S  3:425;  L  28:67. 
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below,  rests  upon  the  principles  stated  above,  for  the  pur- 
poses of  Appellate  jurisdictional  amount." 

3.  It  may  evidently  be  necessar-y,  in  case  of  counter- 
claim, (and  of  two  judgments,  one  for  or  against  the  plain- 
tiff below,  and  one  for  or  against  the  defendant  below),  to 
deal  with  the  two  judgments  in  their  relation  to  each  other, 
for  application  of  the  principle  immediately  above  stated.^^ 

4.  Where  there  are,  in  a  single  suit,  separate  judgments 
for  different  plaintiffs  or  different  defendants,  and  where, 
as  matter  of  Procedure,  Appeals  or  Writs  of  Error  are 
required  to  be  separate;  then,  and  in  such  case,  any  par- 
ticular such  judgment  must,  for  Appeal  or  Error  concern- 
ing it,  be  of  the  required  Appellate  jurisdictional  amount.^^ 

^'^Thus,  a  defendant  pleading,  below,  a  counter-claim  of  Appellate 
jurisdictional  amount,  and  defeated  below,  is  entitled  (as  matter  of 
Appellate  jurisdictional  amount)  to  Appeal  or  Error  (as  the  case  may 
be),  although  the  claim  of  the  plaintiff  below  was  below  that  amount. 
Eyan  v.  Bindley,  1  Wall.  66 ;  L  17 :  559 ;  Dushane  v.  Benedict,  120  U. 
S.  630;  S  7:  696;  L  30:  810;  Block  v.  Darling,  140  U.  S.  234;  S  11: 
832;  L  35:476;  Buckstaff  v.  Eussell,  151  U.  S.  626;  8  14:448;  L38: 
292;   Harten  v.  Loffler,  212  U.  S.  397;    S  29:351;    L  53:568. 

^^Thus,  where  there  is  judgment  below  for  the  plaintiff,  both  on  his 
own  claim  and  upon  the  defendant's  counter-claim,  the  aggregate 
amount  of  (a)  the  plaintiff's  (affirmative)  judgment  and  (b)  the  (de- 
feated) claim  in  set-off,  is  the  amount  of  the  grievance  of  the  de- 
fendant below;  and  the  both  amounts  may  be  combined  to  make  Ap- 
pellate jurisdictional  amount  in  his  favor.  Buckstaff  v.  Eussell, 
(cited  above),  at  p.  628:    "That  sum  and"  *  *  *. 

Where  (the  plaintiff,  not  appealing)  the  defendant  appeals  both 
from  the  afSrmative  judgment  against  him  and  also  from  the  disal- 
lowance of  a  counter-claim  presented  by  him  below,  it  is  the  aggre- 
gate of  such  affirmative  judgment  and  of  the  amount  of  the  counter- 
claim that  constitutes  the  amount  in  controversy.  Export  Lumber 
Co.  V.  Port  Banga  Co.,  237  IJ.  S.  388;   S  35:  604;  L  59: 1009. 

^^Terry  v.  Hatch,  93  F.  S.  44;  L  23:796;  Fourth  Bank  v.  Stout, 
113  U.  S.  684;  S  5:695;  L-28:1152;  Gibson  v.  Shufeldt,  122  U.  S. 
27;  S  7:1066;  L  30:1083;  Wheeler  v.  Cloyd,  134  U.  S.  537;  S  10: 
601 ;  L  33 :  1008 ;  Henderson  v.  Carbondale  Coal  etc.  Co.,  140  U.  S. 
25;  S  11:  691;  L  35:  332;  Morgan  v.  Adams,  211  U.  S.  627;  S  29: 
213;  L  53:362;  McDaniel  v.  Traylor,  212  F.  S.  428;  S  29:343;  L 
53:  584;  Tupino  v.  Compania  de  Tabacos,  214  U.  S.  268;  S  29:  610; 
L  53 :  992. 

Other  cases  are :  Ex  parte  Baltimore  &  O.  E.  E.,  106  U.  S.  5 ;  Si: 
35;  L  27:78;  Farmers'  Loan  &  Trust  Co.  v.  Waterman,  106  TJ.  S. 
265;  S  1:131;  L  27:115;  Hassall  v.  Wilcox,  115  TJ.  S.  598;  S  6: 
189;  L  29:  504. 
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§  687.  Power  of  a  Lower  Federal  Court  (or  of  Parties 
therein)  over  the  Amount  in  Controversy,  With  a  View 
to  Appellate  Jurisdictional  Amount. 

1.  Within  the  scope  of  its  general  powers  In  respect  of 
Amendment,  a  lower  Federal  Court  may,  in  its  discretion, 
at  any  stage  prior  to  the  attaching  of  Appellate  Juris- 
diction, allow  an  amendment  reducing  a  claim  in  contro- 
versy (if  in  its  nature  capable  of  such  reduction)  to  an 
amount  below  an  Appellate  jurisdictional  amount, — with 
the  view,  and  with  the  result,  of  defeating  Appeal  or 
Error.^* 

2.  The  same  result  can,  a  fortiori,  be  brought  about,  by 
action  of  the  parties  (or  of  one  party,  acquiesced  in  by 
the  other  party),  so  reducing  the  amount  involved.^^ 

3.  A  claimant  party  (or  a  prevailing  party)  cannot,  of 
his  own  motion, — ^without  action  of  the  Court,  or  acquies- 
cence of  the  opposing  party — make  a  reduction,  by  re- 
mittitur or  otherwise,  to  such  end,  and  with  such  effect/" 

4.  The  debtor  party  (or  defeated  party)  cannot,  of  his 
own  motion,  increase  the  amount  of  the  claim  or  of  the 
judgment  against  him,  to  create  for  himself  an  Appellate 
jurisdictional  amount." 

5.  Nor,  it  would  seem,  can  the  Court  allow  Amendment 
or  admission,  to  such  end.'' 

"Opelika  City  v.  Daniel,  109  tT.  S.  108;  S  3:Y0;  L  27:873 
(amendment  before  verdict) ;  Alabama  Gold  L.  Ins.  Co.  v.  Nichols, 
109  U.  S.  232;  S  3: 120;  L  27:  915;  First  Bank  v.  Redick,  110  U.  S. 
224;  S  3:640;  L  28:124:  (cases  of  remittitur,  after  verdict  and 
before  judgment). 

3=Thompson  v.  Butler,  95  U.  S.  694;  L  24:540;  Thorp  v.  Bonni- 
field,  177  U.  S.  15;  S  20:  533;   L  44:  652. 

It  is  not  essential  to  this  result  that  the  satisfaction  or  diminution 
of  the  judgment  appear  of  record,  in  the  Court  of  the  judgment;  it 
may  be  shown  dehors  the  record,  in  the  Appellate  Court.  Thorp  v. 
Bonnifield,  cited  above. 

3«New  York  Elev.  R.  E.  v.  Fifth  Bank,  118  U.  S.  608;  S  7:23;  L 
30:259. 

"Northern  Pac.  R.  R.  v.  Booth,  152  U.  S.  671;  S  14:  693;  L  38: 
591. 

^*Case  last  cited,  at  p.  672.  We  introduce  into  the  text  the  qualifi- 
cation: "it  would  seem",  for  the  reason  that  the  action  in  question, 
(of  the  Court  and  of  the  defeated  party),  was,  apparently,  ex  parte. 

This  conclusion  appears  to  follow  also  from  the  principle  oi  the 
next  succeeding  paragraph. 
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6.  Nor  can  there  be  such  enlargement,  for  such  pur- 
pose, and  to  such  end,  by  consent.^" 

7.  Consolidation,  by  a  lower  Court,  (within  the  general 
scope  of  its  powers  as  to  consolidation),  of  a  number  of 
suits  between  the  same  parties,  may  so  oper'ate  as  to  com- 
bine the  several  amounts  originally  involved,  and  to  create 
a  single  amount  of  the  required  Appellate  jurisdictional 
amount.*" 

8.  A  party  cannot,  pendente  lite,  by  his  voluntary  action 
in  pais,  create  Appellate  jurisdictional  amount,  by  creat- 
ing, or  by  increasing,  a  liability  on  his  part,  to  third  per- 


3»Webster  v.  Buffalo  Ins.  Co.,  110  U.  S.  386;   S  4:  Y9;  L  28: 172. 

^'Baltimore  &  O.  Southw.  E.  E.  v.  United  States,  220  U.  S.  94;  S 
31:368;  L  55:384.  Aliter  of  the  mere  trying  of  different  cases  to- 
gether, even  where  the  parties  are  the  same.  Martinez  v.  Interna- 
tional Banking  Corp'n,  220  IT.  S.  214;   S  31:  408;   L  55:  438. 

*iWallach  v.  Eudolph,  217  U.  S.  661;  S  30:  587;  L  54:  883;  (where, 
pending  Eminent  Domain  proceedings  in  respect  of  a  tract  of  land, 
the  owner  sold  certain  portions  of  the  tract  to  different  persons,  bind- 
ing himself  to  make  good  any  special  assessments  upon  such  parcels). 

See,  also,  New  England  Mortg.  Co.  v.  Gay,  145  U.  S.  123;  S  12: 
815;  L  36:646. 


CHAPTEE  CXXV. 

The  Question  of  Following,  or  Not,  in  the  Federal 
Courts,  of  State  Decisions  Upon  State  Law. — 
Analogy  as  to  Federal  States. 

§  688.  Prefatory:— Two  Generically  Diflferent  Classes 
of  Decisions. 

A  State  Judicial  decision  (a)  adjudicative  of  law  of  the 
State ;  ( b )  not  involving  a  Federal  question ;  and  ( c ) 
operative  and  binding — from  the  Federal  and  from  the 
State  iDoint  of  view — as  Judicial  Precedent  in  and  upon 
the  Courts  of  the  State,  may,  or  may  not,  be  thus  operative 
and  binding  in  and  upon  the  Federal  Courts,  Original  or 
Appellate.  Such  State  decisions  are  divided,  in  the  Fed- 
eral view,  into  two  classes,  according  as  they  deal  ( a )  with 
(State)  law  of  local,  or  (b)  with  (State)  law  of  general, 
concern. 

The  Federal  independence  of  view  and  of  decision  in  the 
latter  case,  may  result,  and  in  a  material  degree  has  re- 
sulted, in  two  conflicting  lines  of  Precedent  and  of  de- 
cision, (Federal  and  State),  upon  certain  featxires  or 
points  of  the  law  of  a  particular  State ;  with  the  practical 
result  of  application,  in  many  instances,  of  one  or  the  other 
view,  according  to  what  may  be  an  accident  of  jurisdiction 
( as,  of  domicil  of  some  one  party ) ,  or  of  mere  option  on  a 
plaintiff's  part,  in  his  initial  pleading.^ 

This  does  not  mean — where,  and  in  so  far  as,  the  Fed- 
eral and  the  State  law  differ — either  (a)  that  there  are 
two  conflicting  bodies  of  State  Unwritten  law;  or  (b) 
that  the  Federal  view  is  Federal  law  as  distinguished 
from  State  law.  It  means  simply,  that,  pro  tanto,  there 
exist  at  present,  in  and  for  each  State,  two  mutually  inde- 
pendent Judicial  systems,  with  no  common  Appellate 
Court  to  enforce  harmony. 

From  the  standpoint  of  American  conceptions,  and  of 
the  existence,  in  practice,  in  each  of  our  States,  of  a  gen- 
eral Appellate  Court  of  last  resort,  this  duplex  system  is 

i§  756. 
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an  anomaly.  In  England,  however,  at  least  down  to  a 
very  recent  period,  there  was  no  such  general  Appellate 
Court,  open  as  of  right  to  suitors;  and  conflicting  views 
were  actually  applied,  without  remedy  therefor.  So,  in  our 
States,  there  is,  in  many  instances,  an  Appellate  Amount 
requirement,  which,  in  certain  classes  of  cases,  may  result 
in  the  application,  as  among  different  Courts  of  a  State, 
or  as  among  different  Judges,  of  conflicting  views  of  State 
law.^ 

§  689.  State  Decisions  As,  or  As  Not,  Made  in  the  Fed- 
eral Proceeding  in  Question.— State  Decision  in  Another 
Cause,  Pending  the  Federal  Proceeding. 

For  the  purpose  now  in  question,  it  is,  in  general,  imma- 
terial whether  a  State  decision  in  question  is  (a)  one  made 
in  a  State  proceeding  in  question,'  or  (b)  one  made  in 
some  other  cause ;  ( as  is,  of  course,  regularly  the  case,  in  a 
Federal  Court  of  Original  Jurisdiction) ;  and,  if  made  in 
another  cause,  whether  it  antedates  the  Federal  cause  or 
proceeding  primarily  in  question  ;*  or  be  made  pending  the 
Federal  proceeding.  ° 

^The  considerations :  (a)  that  in  Equity,  in  the  District  Courts,  the 
Federal  Judiciary,  in  general,  follows  an  independent  course,  regard- 
less of  State  view;  and  (b)  that  at  Common  Law,  in  the  District 
Courts,  the  Federal  Judiciary,  to  a  large  extent,  follows  the  same 
course,  perhaps  involve  the  conclusion  that  (apart  from  law  of 
strictly  local  character  and  import,  such  as  local  land  law)  it  is  com- 
petent to  Congress  materially  to  modify,  or  to  annul,  the  rule  pre- 
sented in  the  present  paragraph  of  our  text,  for  uniformity  through- 
out the  realm,  or  throughout  the  States,  in  fields  of  general  law  of 
general  concern,  and  for  remedy  of  the  practical  injustice  now  actual 
or  potential. 

^E.  g.,  in  a  State  judgment  to  which  Federal  Error  is  pending. 

*The  cases  cited  below  are  distinguished  as  having  (a)  arisen  in 
the  Federal  Original  Jurisdiction,  or  (b)  come  up  by  Error  to  a 
State  Court. 

Baltimore  Traction  Co.  v.  Baltimore  Belt  E.  K.,  151  U.  S.  137; 
S  14:294;  L  38:102;  Osborne  v.  Florida,  164  U.  S.  650;  S  lY: 
314;  L  41:586;  Carstairs  v.  Cochran,  193  TJ.  S.  10;  S  24:318; 
L  48:596;  (E  to  St.  Ct.) ;  San  Francisco  Bank  v.  Dodge,  19Y 
TJ.  S.  70;  S  25:384;  L  49:669;  (F.  Orig.  Jur.) :  (the  Unwrit- 
ten law  of  the  State,  as  of  the  period  in  question,  being  shown 
by  an  agreed  statement) ;  National  Cotton  Oil  Co.  v.  Texas,  197 
TJ.  S.  115;  S  25:379;  L  49:689;  (E.  to  St.  Ct.);i Northwestern  L. 
Ins.  Co.  V.  Eiggs,  203  U.  S.  243;  S  27:126;  L  51:168  (F.  Orig. 
Jur.);   Mississippi  E.  E.  Comm.  v.  Illinois  Oentr.  E.  E.,  203  TJ.  S. 
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This  practice  is,  however,  departed  from  in  exceptional 
instances." 

§  690.  Illustration:— (a)  Law  Strictly  or  Predomi- 
nantly of  Mere  Local  Concern.^ 

Illustration  of  the  class  of  State  decisions  Federally  ac- 
cepted and  followed  as  binding  Judicial  Precedent,  may  be 
presented  as  follows : — '' 

1]*  Decisions  Interpretative  of  the  State  Constitution, 
and  upon  Constitutionality  (from  the  standpoint  of  the 
State  Constitution )  of  a  statute  of  the  State  f 

2]  Decisions,  in  general,  Interpretative  of  State  Written 
law;° 

335;  S  27:90;  L  51:209;  (F.  Orig.  Jur.) ;  Bacon  t.  Walker,  204 
U.  S.  311 ;  S  27 :  289 ;  L  51 :  499 ;  (E.  to  St.  Ot.)  ;  Ughbanks  v.  Arm- 
strong, 208  U.  S.  481;  S  28:  372;  L  52:  582;  (E.  to  St.  Ct.) ;  Welch 
V.  Swasey,  214  U.  S.  91;  S  29:  567;  L  53:  923;  (E.  to  St.  Ct.) ;  Han- 
nis  Distilling  Co.  v.  Baltimore,  216  U.  S.  285;  S  30:326;  L  54:482; 
(F.  Orig.  Jur.) 

^Green  v.  Neal's  Lessee,  6  Pet.  291;  L  8:402;  (F.  Orig.  Jur.); 
Moores  v.  National  Bant,  104  U.  S.  625;  L  26:  870;  (F.  Orig.  Jur.)  ; 
Bauserman  v.  Blunt,  147  U.  S.  647;  S  13:466;  L  37:316  (F.  Orig. 
Jur.)  ;  Northwestern  L.  Ins.  Co.  v.  Eiggs,  203  U.  S.  243;  S  27: 126;  L 
51:168;  (F.  Orig.  Jur.);  Gulf,  Colorado  &  S.  F.  Ey.  v.  Dennis,  224 
U.  S.  503;  S  32:  542;  L  56:  860;  (E.  to  St.  Ct.) ;  Messenger  v.  An- 
derson, 225  U.  S.  436;  S  32:  739;  L  56: 1152  (F.  Orig.  Jur.). 

«Burgess  v.  Seligman,  107  U.  S.  20;  S  2: 10;  L  27:  359;  (F.  Orig. 
Jur.);  Kuhn  v.  Fairmont  Coal  Co.,  2lB  TJ.  S.  349;  S  30: 140;  L  54: 
228;   (F.  Orig.  Jur.)  ;  (three  Justices  dissenting). 

'Out  of  a  great  number  of  cases,  only  a  limited  number — ^typical, 
and  sufficient  for  illustration— are  cited. 

*Dark-faced  numerals  are  inserted  merely  for  convenience  of  refer- 
ence. 

8 Western  Un.  Tel.  Co.  v.  Gottlieb,  190  U.  S.  412;  S  23:730;  L 
47:1116;  Peters  v.  Broward,  222  U.  S.  483;  S  32:122;  L  56:278; 
Missouri,  Ks.  &  Tex.  Ey.  v.  Cade,  233  U.  S.  642;  S  34:  678;  L  58: 
1135. 

"Davie  v.  Briggs,  97  U.  S.  628;   L  24:1086;   In  re  Lockwood,  154 
IT.  S.  116;   S  14: 1082;  L  38:  929;   Noble  v.  Mitchell,  164  U.  S.  367 
S  17:110;    L  41:472;   Eothschild  v.  Knight,  184  U.  S.  334;    S  22 
391;   L  46:573;   Palmer  v.  Texas,  212  U.  S.  118;    S  29:230;   L  53 
435;  Boston  Chamber  of  Commerce  v.  Boston,  217  U.  S.  189;    S  30 
459;  L  54:725;   Wadley  Southern  Ey.  v.  Georgia,  235  U.  S.  651;   S 
35:  214;  L  59:  405;  Yost  v.  Dallas  County,  236  U.  S.  50;   S  35:  235; 
L  59:460. 
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3]  Decisions  in  respect  of  enactment,  and  the  like,  of  a 
State  statute;" 

4]  Decisions  definitory  of  the  attitude  of  the  State,  (or 
of  the  character,  as  public  or  private,  in  which  it  is  act- 
ing) ;" 

5]  Decisions  upon  the  internal  organization  of  the 
State  ;^= 

6]  Decisions  upon  the  powers  of  the  respective  State 
Courts ;" 

7]  Decisions  upon  State  Judicial  Procedure;^* 

8]  Decisions  upon  peculiarly  local  aspects  or  features  of 
land-title  in  the  State,  embodying  settled  rules  of  prop- 
erty ;^= 

9]  State  decisions  in  respect  of  validity  of  so-called 
"spendthrift  trusts"  ;^* 

10]  A  State  decision  of  interpretation  of  a  particular 
will,  as  between  legatees  and  the  United  States ;" 

11]  A  State  decision  as  to  whether  a  voluntary  assign- 
ment for  creditors  may  embody  a  requirement  of  release, 
from  creditors  availing  themselves  of  the  assignment  ;'^ 

"South  Ottawa  v.  Perkins,  94  U.  S.  260;  L  24:154;  Peters  v. 
Broward,  cited  above. 

"§  152  and  cas.  cit. 

i^Norton  v.  Shelby  County,  118  U.  S.  425;  S  6:1121;  L  30:178; 
Forsyth  v.  Hammond,  166  U.  S.  506;  S  17:  665;  L  41: 1095;  Mich- 
igan Centr.  E.  E.  v.  Powers,  201  U.  S.  245;  S  26:459;  L  50:744; 
Preston  v.  Chicago,  226  TJ.  S.  447;   S  33: 177;   L  57:  293. 

"Chicago,  Milw.  &  St.  Paul  Ey.  v.  Minnesota,  134  U.  S.  418;  S  10: 
462;  L  33:970;  Taylor  v.  Beckham  (No.  1),  178  IT.  S.  548;  S  20: 
890;   L  44:1187. 

"Security  Trust  Co.  v.  Dodd,  Mead  &  Co.,  173  U.  S.  624;  S  19: 
545 ;  L  43 :  835 ;  Yazoo  &  Miss.  E.  E.  v.  Brewer,  231  U.  S.  245 ;  S 
34:90;    L  58:204. 

"Nichols  V.  Levy,  5  Wall.  433;  L  18:596;  Yates  v.  Milwaukee, 
10  Wall.  497;  L  19  :  984;  Pickett  v.  Foster,  149  U.  S.  505;  S  13:  998; 
L  37 :  829 ;  Warburton  v.  White,  176  U.  S.  484 ;  S  20 :  404 ;  L  44 :  555 ; 
Buchser  v.  Buchser,  231  U.  S.  157;   S  34:  46;   L  58: 166. 

"Eaton  V.  Boston  Trust  Co.,  240  TJ.  S.  427;  S  36:  391;  L  60:  723. 
See  Nichols  v.  Eaton,  91  U.  S.  716;  L  23:  254;  Shelton  v.  King,  229 
U.S.  90;  8  33:686;  L  57: 1086. 

"TJterhart  v.  United  States,  240  U.  S.  598;  S  36:417;  L  60:819; 
(operation  of  Federal  tax  law,  as  fixed  by  State  Judicial  decision  as 
to  particular  property) . 

"Eobinson  &  Co.  v.  Belt,  187  U.  S.  41;   S  23: 16;  L  47:  65. 
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12]  A  State  decision  in  respect  of  essentials  of  valid 
statutory  or  Common  Law  marriage  within  the  State ;" 

13]  A  State  decision  interpretative  of  a  State  Statute  of 
Limitations  of  the  State. ^° 

§  691.  Illustration:— (b)  Law  Not  Strictly  or  Predom- 
inantly of  Local  Concern. 

Illustration  of  the  class  of  State  decisions  not  Federally 
accepted  and  followed  as  binding  Judicial  Precedent  may 
be  presented  as  follows : — ^^ 

1]*  Decisions  upon  land-title,  based  upon  general,  not 
peculiarly  local,  principles;" 

2]  Decisions  upon  the  Common  Law  of  Torts,  in  gen- 
eral f^ 

3]  of  Libel  (from  the  Civil  standpoint)  f* 

4]  of  Common  Carriers;^' 

5]  of  commercial  contract,  in  general  f° 

"Meister  v.  Moore,  96  TJ.  S.  Y6;  L  24:  826;  Travers  v.  Eeinhardt, 
205  U.  S.  423;   S  27:563;  L  51:865. 

^oDibble  v.  Bellingliam  Bay  Co.,  163  F.  S.  63;  S  16:939;  L  41: 
72. 

^^Out  of  a  vast  number  of  cases,  it  is  necessary  to  cite  only  a  very 
limited  number  of  typical  decisions. 

*Dark-faced  numerals  are  inserted  merely  for  convenience  of  refer- 
ence. 

^^Foxcroft  v.  Mallett,  4  How.  353;  L  11:1008;  (interpretation  of 
a  deed  of  land,  by  general  Common  Law  principles). 

So,  of  interpretation  of  a  will,  devising  land  within  the  State.  Lane 
V.  Vick,  3  How.  464;   L  11:  681. 

So,  of  broad  general  Common  Law  principles  of  land-title  and  its 
incidents.  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  349;  S  30:140; 
L   54:228. 

^sNorthem  Pac.  E.  E.  v.  Hambly,  154  U.  S.  34|9;  S  14:  983;  L  38: 
1009,  even  where  liability  of  a  State  municipal  corporation,  in  re- 
spect of  its  streets,  is  in  question.  Chicago  v.  Eobbins,  2  Bl.  418;  L 
17:298. 

"Peck  V.  Tribune  Co.,  214  U.  S.  185;  S  29:  554;  L  53:  960. 

2=Hart  V.  Pennsylvania  E.  E.,  112  U.  S.  331;  S  5: 151;  L  28:717; 
St.  Louis,  Iron  Mtn.  etc.  Ey.  v.  Paul,  173  U.  S.  404;  S  19:419;  L 
43:746;  Pennsylvania  E.  E.  v.  Hughes,  191  U.  S.  477;  S  24:132; 
L  48:268. 

2»Swift  V.  Tyson,  16  Pet.  1;  L  10:865;  Hanover  Bank  v.  Sud- 
dath,  215  U.  S.  110;  S  30:58;  L  54:115;  (a  case  of  construction 
of  a  printed  collateral  security  agreement  between  a  bank  and  a  cus- 
tomer) ;  many  later  cases. 
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6]  of  void  or  voidable  such  contract ;" 
7]  of  commercial  paper,  including  public  bonds  or  notes, 
(negotiable  in  form),  issued  under  State  authority;^* 
8]  of  Estoppel.^' 

§  692.   Change  in  the  Course  of  State  Decision. 

In  a  situation  in  which  State  decision  is  controlling,  in  a 
Federal  Court,  the  latest  State  decision  is,  in  general,  fol- 
lowed, where  there  has  been  a  change  in  the  course  of  State 
decision:'"  with  corresponding  departure  from  an  earlier 
Federal  decision  based  upon  earlier  State  decisions.^^ 

§  693.   Awaiting  a  State  Decision. 

In  exceptional  situations,  the  Federal  Judiciary,  (in 
Original,  or  in  Appellate,  Jurisdiction),  goes  to  the  extent 
of  awaiting  a  State  decision  ;^^  or  even  dismisses  the  Federal 
suit,  without  prejudice,  to  await  determination  of  a  ques- 
tion of  State  law  by  the  State  Courts." 

§  694.  Different  Interpretations,  in  Different  States, 
of  Like  State  Written  Texts. 

It  not  infrequently  occurs  that  a  number  of  different 
States  have  different  Written  texts  of  like  tenor,  requiring, 
as  matter  of  reasoning,  a  uniform  interpretation  ;  but  that 
the  interpretation  is  different  in  different  such  States.    In 

2'Board  of  Trade  v.  Christie  Grain  etc.  Co.,  198  TJ.  S.  236;  S  25: 
637;   L  49;   1031. 

=«Pine  Grove  v.  Talcott,  19  "Wall.  666;  L  22:22T;  Cromwell  v. 
County  of  Sac,  96  TJ.  S.  51;  L  24:681;  Pana  v.  Bowler,  lOY  U.  S. 
529;  S  2:  704;  L  27:  424;  Ackley  School  District  v.  Hall,  113  U.  S, 
135;  S  5:371;  L  28:954;  New  Providence  v.  Halsey,  117  U.  S. 
336;    S  6:764;   L  29:904. 

^'McCarty  v.  Boots,  21  How.  432;  L  16:162;  (a  Common  Law 
question  of  Estoppel  by  judgment). 

^"Green  v.  Neal's  Lessee,  6  Pet.  291;  L  8:402;  Suydam  v.  Wil- 
liamson, 24  How.  427;  L  16:  742;  Moores  v.  National  Bank,  104  TJ. 
S  625;  L  26:870;  Bauserman  v.  Blunt,  147  TJ.  S.  647;  S  13: 
466;  L  37:  316;  Hartford  Ins.  Co.  v.  Chicago,  Milw.  &  St.  Paul  Ey., 
175  TJ.  S.  91;  S  20:  33;  L  44:  84;  Gulf,  Colorado  &  S.  P.  Ey.  v.  Den- 
nis, 224  TJ.  S.  503;  S  32:542;  L  56:860;  Messenger  v.  Anderson, 
225  TJ.  S.  436;    S  32:739;    L  56:1152. 

''^Cases  above  cited. 

32Bank  of  Hamilton  v.  Dudley's  Lessee,  2  Pet.  492;  L  7:  496;  (see 
p.  520;  "As  it  was"  *  *  *  ) ;  Hartford  Ins.  Co.  v.  Chicago,  Milw.  & 
St.  Paul  Ey.,  175  U.  S.  91,  95;    S  20:33;  L  44:84. 

^sQtis  Co.  V.  Ludlow  Mfg.  Co.,  201  TJ.  S.  140;  S  26:  353;  L  50:  696. 
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such  situation,  the  Federal  Judiciary  accepts,  as  State  Un- 
written law,  the  interpretation  of  each  State,  for  the  pur- 
pose of  the  law  of  such  State;  with  the  result  (where  State 
decisions  are,  upon  general  Federal  principles,  to  be  fol- 
lowed by  the  Federal  Judiciary),  of  a  corresponding  vari- 
ation of  Federal  Judicial  action,  in  different  causes/* 

§  695.    Different  Principles  of  Interpretation. 

It  is  not  essential  to  Federal  following  of  a  State  decision 
Interpretative  of  State  text,  that  the  principles  of  Inter- 
pretation adopted  and  applied  by  the  State  Court  be  in  har- 
mony with  Federal  principles  of  Interpretation.^' 

§  696.  State  Interpretation  (Federally  Followed)  as: 
(a)  Validative,  or  (b)  Invalidative,  of  State  Written 
Law. 

From  what  has  been  said,  in  general,  in  the  present  Chap- 
ter, of  Federal  Adoption  and  following  of  State  Interpre- 
tation of  State  Written  Law,  it  follows : 

1]*  That  where  a  certain  State  text  is,  in  its  letter,  ca- 
pable of  either  one  of  two  distinct  and  separate  interpre- 
tations, on  one  of  which  it  will,  and  on  the  other  of  which 
it  will  not,  be  consistent  with  Federal  law;  in  such  case, 
State  interpretation  to  the  former  effect  has,  (being  Fed- 
erally followed ) ,  the  operation  of  validating  the  State  text 
in  question  f^ 

3*Central  E.  E.  v.  Jersey  City,  209  U.  S.  473;  S  28:  592;  L  52: 
896;  Maiorano  v.  Baltimore  &  O.  E.  E.,  213  TJ.  S.  268;  S  29:424; 
L  53 :  792.  See  Kidd,  Dater  Co.  v.  Musselman  Grocer  Co.,  217  TJ.  S. 
461;    S  30:606;   L  54:839. 

s'Smiley  v.  Kansas,  196  U.  S.  447;   S  25:  289;   L  49:  546. 

*Dark-faced  numerals  are  inserted  merely  for  convenience  of 
reference. 

28Louisville,  N.  O.  &  Tex.  Ey.  v.  Mississippi,  133  U.  S.  587;  S  10: 
348 ;  L  33 :  784 ;  In  re  Graham,  138  U.  S.  461 ;  S  11 :  363 ;  L  34 :  1051 ; 
Noble  V.  Mitchell,  164  TJ.  S.  367;  S  17:110;  L  41:472;  Osborne  v. 
Florida,  164  TJ.  S.  650;  S  17:  214;  L  41:  586;  Missouri,  Ks.  &  Tex. 
Ey.  V.  McCann,  174  TJ.  S.  580;  S  19:755;  L  43:1093;  Chesapeake 
&  O.  Ey.  V.  Kentucky,  179  TJ.  S.  388;  S  21:101;  L  45:244;  King 
V.  Portland,  184  U.  S.  61;  S  22:290;  L  46:431;  Schaefer  v.  Werl- 
ing,  188  U.  S.  516;  S  28:  449;  L  47:  570;  Zane  v.  Hamilton  County, 
189  TJ.  S.  370;  S  23:  538;  L  47:  858;  Pullman  Co.  v.  Adams,  189  U. 
S.  420;  S  23:494;  L  47:877;  Smiley  v.  Kansas,  196  U.  S.  447;  S 
25:289;  L  49:546;  National  Cotton  Oil  Co.  v.  Texas,  197  TJ.  S. 
115;  S  25:  379;  L  49:  689;  Powers  v.  Detroit,  Grand  Haven  &  Milw. 
Ey.,  201  TJ.  S.  543;    S  26:556;   L  50:860;   New  York  Centr.  E.  E. 
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2]  while  State  decision  to  the  latter  efifect  operates,  (be- 
ing Federally  followed,)  to  invalidate  such  text." 

3]  Such  validation  may  occur,  of  a  specific  portion  only, 
of  a  text,  by  State  decision,  (Federally  followed),  of  sep- 
arability of  such  portion.^* 

4]  When,  however,  no  such  saving  interpretation  is  given 
by  the  State  Courts,  but  a  text  is  so  viewed  by  them  as  to  be 
Federally  invalid,  it  is  not  competent  to  a  State  Court 
vested  by  the  laws  of  the  State  only  with  Judicial  powers, 
to  cure  the  defect,  (and  validate  the  Written  law  in  ques- 
tion), for  a  particular  case,  simply  by  inserting  into  the 
judgment  a  qualificatory  proviso.^" 

y.  MiUer,  202  U.  S.  584;  S  26:  714;  L  50: 1155;  Gatewood  v.  North 
Carolina,  203  U.  S.  531;   S  27: 167;  L  51:  305. 

Bacon  v.  Walker,  204  U.  S.  311;  S  27:  289;  L  51:  499;  Ughbanks 
V.  Armstrong,  208  TJ.  S.  481;  S  28:  372;  L  52:  582;  Cleveland,  Cinn., 
etc.  Ey.  V.  Porter,  210  U.  S.  177;  S  28:  647;  L  52: 1012;  Hammond 
Packing  Co.  v.  Arkansas,  212  U.  S.  322 ;  S  29 :  370 ;  L  53 :  530 ;  Welch 
V.  Swasey,  214  U.  S.  91;  S  29:567;  L  53:923;  Brown-Forman  Co. 
V.  Kentucky,  217  U.  S.  563;  S  30:  578;  L  54:  883;  Chicago,  Indian- 
apolis, etc.  Ey.  V.  Hackett,  228  U.  S.  559;  S  33:581;  L  57:966; 
Adams  v.  Milwaukee,  228  U.  S.  572;    S  33:610;   L  57:971. 

"Hall  V.  De  Cuir,  95  U.  S.  485;  L  24:  547;  Barnitz  v.  Beverly,  163 
U.  S.  118 ;  S  16 :  1042 ;  L  41 :  93 ;  Missouri  Pac.  Ey.  v.  Nebraska, 
164  U.  S.  403;  S  17:130;  L  41:489;  Booth  v.  Illinois,  184  U.  S. 
425;  S  22:425;  L  46:623;  Allen  v.  Pullman  Co.,  191  TJ.  S.  171; 
S  24:39;  L  48:134;  Carstairs  v.  Cochran,  193  U.  S.  10;  S  24: 
318;  L  48:596;  Cleveland  v.  Cleveland  City  Ey.,  194  U.  S.  517; 
S  24 :  756 ;  L  48 :  1102 ;  Central  of  Georgia  Ey.  v.  Murphey,  196  TJ.  S. 
194;  S  25:218;  L  49:444;  San  Prancisco  Bank  v.  Dodge,  197  TJ.  S. 
70;  S  25:384;  L  49:669;  Northwestern  L.  Ins.  Co.  v.  Eiggs,  203 
TJ.  S.  243;  S  27: 126;  L  51: 168;  Mississippi  E.  E.  Comm.  v.  Illinois 
Centr.  E.  E.,  203  TJ.  S.  335 ;  S  27 :  90 ;  L  51 :  209 ;  Gatewood  v.  North 
Carolina,  203  TJ.  S.  531;  S  27: 167;  L  51:  305;  Watson  v.  Maryland, 
218  U.  S.  173;  S  30:  644;  L  54:  987;  South  Covington  Ey.  v.  Coving- 
ton, 235  TJ.  S.  537;  S  35: 158;  L  59:  350;  Eossi  v.  Pennsylvania,  238 
TJ.  S.  62;  S  35:  677;  L  59: 1201;  Adams  Ex.  Co.  v.  Kentucky,  238  U. 
S.  190;   S  35:824;   L  59:1267. 

3'As  in  Chesapeake  &  O.  Ey.  v.  Kentucky;  National  Cotton  Oil  Co. 
V.  Texas;  Gatewood  v.  North  Carolina;  South  Covington  Ey.  v. 
Covington,  all  cited  above. 

^'Thus,  when  the  text  in  question  was  a  text  of  a  State  Constitution, 
and  the  feature  of  invalidity  consisted  of  absence  of  provision  for 
compensation  for  property  to  be  taken  for  public  use,  it  was  held  not 
competent  to  a  State  Court,  possessing  only  the  usual  Judicial  pow- 
ers, to  cure  the  defect  for  a  particular  case,  by  inserting  in  the  judg- 
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§  697.  Analogy  in  Respect  of  Local  Decisions  in  Fed- 
eral States. 

What  has  been  said  above,  in  this  Chapter,  is  applicable, 
mutatis  mutandis,  to  Judicial  decisions  of  Courts  of  a  Fed- 
eral State." 

ment  a  provision  for  compensation.  Louisville  &  Nashv.  E.  E.  v. 
Central  Stock  Yards  Co.,  212  U.  S.  132  j   S  29:  246;  L  53:441. 

♦"Eobinson  &  Co.  v.  Belt,  187  U.  S.  41;  S  23:16;  L  47:65;  Gu- 
tierres  v.  Albuquerque  Co.,  188  U.  S.  545;  S  23:338;  L  47:588; 
Copper  Queen  Co.  v.  Arizona,  206  U.  S.  474;  S  27:  695;  L  51: 1143; 
Lewis  V.  Herrera,  208  U.  S.  309 ;  S  28 :  412 ;  L  52 :  506 ;  Crary  v.  Dye, 
208  TJ.  S.  515;  S  28:360;  L  52:595;  Ponce  v.  Eoman  Catholic 
Church,  210  U.  S.  296;   S  28:737;   L  52:1068;   English  v.  Arizona, 

214  TJ.  S.  359;    S  29:658;   L  53:1030;    Santa  Fe  County  v.  Coler, 

215  U.  S.  296;  S  30:  111;  L  54:  202;  Clason  v.  Matko,  223  U.  S.  646; 
S  32:392;  L  56:588;  Phoenix  Ey.  v.  Landis,  231  U.  S.  578;  S  34: 
179;  L  58:  377;  Santa  Fe  Centr.  Ey.  v.  Friday,  232  TJ.  S.  694;  S  34: 
468;  L  58:802;  Cardona  v.  Quinones,  240  TJ.  S.  83;  S  36:346;  L 
60:688. 
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CHAPTER  OXXVI. 

"Infbbioe"  Courts.^ 

§  698.   Definition. 

The  "inferior  courts"  intended  by  the  Constitutional  text 
cited,  are  Courts  (a)  established  in  and  for  State  area 
proper,  and  (b)  vested  with  Jurisdiction  in  terms  provided 
for  or  contemplated  by  the  Constitution.^ 

Thus,  (1)  the  provision  in  respect  of  "inferior  courts"  has 
no  application  to  Federal  Courts  established  within  or  for 
Federal  area,  whether  established  (a)  directly  by  Congress, 
(as  in  the  case  of  the  District  of  Columbia),  or  (b)  by  a 
Federal  State.^ 

So,  (2)  of  Federal  Courts  of  exceptional  character,  sit- 
ting within  a  State,  of  Jurisdiction  other  than  that  spe- 
cifically dealt  with  by  the  Constitution :  as.  Treaty  Courts, 
so  called.* 

iConst.,  Art.  HI:— 

The  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish.     The  judges,  both  of 
the  supreme  and  inferior  courts,  shall  hold  their  offices  during 
good  behavior,  and  shall,  at  stated  times,  receive  for  their  serv- 
ices a  compensation  which  shall  not  be  diminished  during  their 
continuance  in  office. 
*I.  e.,  by  the  text  cited,  or  by  other  specific  texts,  as,  the  Bank- 
ruptcy text. 
sSee  Federal  States. 

*As  an  Incident  of  the  power  of  Treaty,  the  United  States  has 
power  of  establishment,  by  Treaty,  of  Judicial  tribunals  for  ascer- 
tainment of  particulars  (of  law  or  of  fact)  dealt  with  only  in  a  gen- 
eral way  by  a  Treaty  in  question.  Such  Courts  are  not  "inferior 
Courts"  in  the  sense  of  the  Constitutional  text  in  question.  Comegys 
V.  Vasse,  1  Pet.  193;  L  7:108;  Sheppard  v.  Taylor,  5  Pet.  675;  L 
8:269;  Prevail  v.  Bache,  14  Pet.  95;  L  10:369;  Bachman  v.  Law- 
son,  109  U.  S.  659;  S  3:  479;  L  27: 1067;  Frelinghuysen  v.  Key,  110 
U.  S.  63;  S  3:  462;  L  28:  71;  Burthe  v.  Denis,  133  U.  S.  514;  S  10: 
335;  L  33:  768;  Boynton  v.  Blaine,  139  U.  S.  306;  S  11:  607;  L  35: 
183;  Williams  v.  Heard,  140  U.  S.  529;  S  11:  885;  L  35:  550;  But- 
ler V.  Gorely,  146  U.  S.  303;  S  13:  84;  L  36:  981. 
Possibly  such  Courts  should  be  classed  as  Executive,  rather  than 
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§  699.  Potential  Secondary  Judicial  Capacity  of  In- 
ferior Courts,  Properly  So-Called, 

Inferior  Courts  of  the  United  States,  within  the  sense  of 
that  term  in  the  text  in  question,  may  be  vested  with  Juris- 
diction, Original  or  Appellate,  not  within  Jurisdictional 
fields  specifically  dealt  with  or  specifically  contemplated  by 
the  Constitution:  as  (a)  Original  or  Appellate  Jurisdic- 
tion in  respect  of  Federal  areas ;'  or  (b)  quasi- Jurisdiction, 
as  Courts  of  Claims." 

In  so  far,  they  are  not  "inferior  courts"  of  the  United 
States,  within  the  Constitutional  text  in  question. 

as  of  Judicial  character.    Thus,  the  Federal  Executive  Branch  may  be 
vested  with  a  certain  degree  of  discretionary  Kevisory  power  in  re- 
spect of  awards  of  such  Courts.    Boynton  v.  Blaine,  cited  above, 
ojud.  Code:— 

§  26.  The  district  court  for  the  district  of  Wyoming  shall  have 
jurisdiction  of  all  felonies  committed  within  the  Yellowstone  Na- 
tional Park,  and  appellate  jurisdiction  of  judgments  in  cases  of 
conviction  before  the  commissioner  authorized  to  be  appointed 
under  §  5  of  an  act  entitled  "An  Act  to  protect  the  birds  and 
animals  in  Yellowstone  National  Park,  and  to  punish  crimes  in 
said  Park,  and  for  other  purposes,"  approved  May  seventh,  eight- 
een hundred  and  ninety-four. 

§  27.  The  district  court  of  the  United  States  for  the  district  of 
South  Dakota  shall  have  jurisdiction  to  hear,  try,  and  determine 
all  actions  and  proceedings  in  which  any  person  shaU  be  charged 
with  the  crime  of  murder,  manslaughter,  rape,  assault  with  intent 
to  kill,  arson,  burglary,  larceny,  or  assault  with  a  dangerous 
weapon,  committed  within  the  limits  of  any  Indian  reservation  in 
the  State  of  South  Dakota. 

"Jud.  Code,  §  24:— 

The  district  courts  shall  have  original  jurisdiction  as  follows: 

Twentieth.  Concurrent  with  the  Court  of  Claims,  of  all  claims 
not  exceeding  ten  thousand  dollars  founded  upon  the  Constitution 
of  the  United  States  or  any  law  of  Congress,  or  upon  any  regu- 
lation of  an  Executive  Department,  or  upon  any  contract,  express 
or  implied,  with  the  Government  of  the  United  States,  or  for 
damages,  liquidated  or  unliquidated,  in  cases  not  sounding  in 
tort,  in  respect  to  which  claims  the  party  would  be  entitled  to 
redress  against  the  United  States,  either  in  a  court  of  law,  equity, 
or  admiralty,  if  the  United  States  were  suable,  and  of  all  set-offs, 
counterclaims,  claims  for  damages,  whether  liquidated  or  un- 
liquidated, or  other  demands  whatsoever  on  the  part  of  the  Gov- 
ernment of  the  United  States  against  any  claimant  against  the 
Government  in  said  court    *  *  *  . 
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§  700.    Appellate  Jurisdiction. 

The  term  "inferior  courts",  in  the  Constitutional  text  in 
question,  is  not  limited  to  Federal  Courts  of  Original  Juris- 
diction, but  extends  to  potential  Appellate  Courts.  Thus, 
the  Circuit  Courts  of  Appeals  are  within  the  text. 

§  701.    The  Question  of  Potential  Executive  Duties. 

In  some  instances.  Judges  of  inferior  Federal  Courts 
have,  ex  officio,  been  vested  by  Congress  with  powers  of 
Executive  character.^ 

Their  duties,  in  such  case,  are  of  Ministerial,  not  of  Ju- 
dicial character.* 

'Hayburn's  Case,  2  Dal.  409 ;  L  1 :  436 ;  United  States  v.  Ferreira, 
13  How.  40,  49,  50,  52,  note;  L  14:  42;  Muskrat  v.  United  States,  219 
U.S.  346;  S  31:  250;  L  55:  246. 

^Cases  cited. 


CHAPTEE  CXXVII. 

Federal  Judicial  Exclusivbness  in  Original  Juris- 
diction. 

§  702.    In  the  Supreme  Court.' 

In  certain  portions  of  the  field  covered  by  the  text  cited, 
the  jurisdiction  of  the  Supreme  Court  may  be  exclusive  by 
force  of  this  text.  If,  or  in  so  far  as,  this  is  not  true,  the 
field  is  covered  by  the  Congressional  text  cited  in  the  fol- 
lowing section. 

§  703.   In  the  Inferior  Courts  of  Original  Jurisdiction.' 
1.  Certain  of  the  provisions  of  the  text  here  cited  seem  to 
be  of  mere  Declaratory  character.  ^ 

^Const.,  Art.  Ill,  §  1  :— 

*  *  *  In  all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  State  shall  be  party,  the  Su- 
preme Court  shall  have  original  jurisdiction.    *  *  * 
2Jud.  Code,  §  256:— 

The  jurisdiction  vested  in  the  courts  of  the  United  States  in 
the  cases  and  proceedings  hereinafter  mentioned,  shall  he  ex- 
clusive of  the  courts  of  the  several  States: 

First.  Of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States. 

Second.  Of  all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States. 

Third.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdic- 
tion; saving  to  suitors,  in  all  cases,  the  right  of  a  common -law 
remedy;  where  the  common  law  is  competent  to  give  it. 

Fourth.  Of  all  seizures  under  the  laws  of  the  United  States,  on 
land  or  on  waters  not  within  admiralty  and  maritime  jurisdic- 
tion; of  all  prizes  brought  into  the  United  States;  and  of  all 
proceedings  for  the  condemnation  of  property  taken  as  prize. 

Fifth.  Of  all  cases  arising  under  the  patent-right,  or  copy- 
right laws  of  the  United  States. 

Sixth.  Of  all  matters  and  proceedings  in  bankruptcy. 

Seventh.  Of  all  controversies  of  a  civil  nature,  where  a  State 
is  a  party,  except  between  a  State  and  its  citizens,  or  between  a 
State  and  citizens  of  other  States,  or  aliens. 

Eighth.  Of  all  suits  and  proceedings  against  ambassadors,  or 
other  public  ministers,  or  their  domestics,  or  domestic  servants,  or 
against  consuls  or  vice  consuls. 
^As,  clauses  "First"  and  "Second"  (see  our  §§  518-522;    585.587; 
709,  par.  2). 
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2.  Certain  other  portions  may  be  merely  repetitive  of 
(the  legal  effect  of)  certain  Constitutional  provisions.* 

3.  The  Code  text  cited,  (a)  is  not  exhaustive  of  the  Code 
text  as  a  whole,  in  the  field  in  question  f  and  (b)  is  subject 
to  certain  Congressional  provisions  extraneous  to  the  Ju- 
dicial Code." 

§  704.    Illustration  of  Non-Exclusiveness. 

Illustrative  examples  of  classes  of  suits  not  within  the 
contemplation  of  the  text  above  cited  are  presented  in  the 
margin.^ 

*As,  clauses  Third,  Fourth,  Fifth,  Sixth,  and  Eighth. 

"See,  for  example,  Jud.  Code,  §  24,  clause  Sixteenth  (as  to  suits  by 
or  in  behalf  of  the  United  States  against  a  national  bank,  or  suits 
for  winding  up  such  a  bank,  or  suits  to  enjoin  the  Comptroller  of  the 
Currency  or  his  receiver) ;  clause  Twentieth  (Jurisdiction  concur- 
rent with  that  of  the  Court  of  Claims) ;  clause  Twenty-first  (suits 
based  upon  violation  of  the  Federal  Public  lands  law)  ;  clause  Twen- 
ty-second (alien  immigration  suits  and  alien  contract  labor  suits) ; 
clause  Twenty -fourth  (Indian  lands  allotment  suits). 

"United  States  v.  Dalcour,  203  U.  S.  408;   S  2Y:  58;  L  51 :  248. 

See  our  §  665. 

'In  the  absence  of  specific  Federal  legislation  to  the  contrary,  an 
assignee  in  (Federal)  Bankruptcy  may  sue  in  a  State  Court  to  re- 
cover assets  of  the  bankrupt.  Claflin  v.  Houseman,  93  U.  S.  130;  L 
23 :  833. 

So  of  suit  in  a  State  Court,  on  a  Federal  Judicial  bond.  Tullock 
V.  Mulvane,  184  U.  S.  497;  S  22:372;  L  46:657;  Missouri,  Ks.  & 
Tex.  Ey.  v.  Elliott,  184  U.  S.  530;   S  22:  446;  L  46:  673. 

The  statutory  right  of  a  shareholder  of  a  national  bank,  to  inspect 
books  of  the  bank,  is  enforceable  in  a  State  Court.  Guthrie  v.  Hark- 
ness,  199  U.  S.  148;   S  26:  4;  L  50: 130. 

So  of  an  action  for  damages  under  Congressional  interstate  Com- 
merce legislation.  Galveston  etc.  Ey.  v.  Wallace,  223  U.  S.  481;  S 
32:205;   L  56:516. 

See,  also,  under  Federal  Question  (§§  681-684);  State  Judicial 
Power  and  Duty  of  Enforcement  of  Federal  Law  (§  657). 


CHAPTER  CXXVIII. 

The  Supreme  Court  in  Its  Original  Jurisdiction.^ 

§  705.    General  View. 

The  Original  Jurisdiction  of  the  Supreme  Court  is  not 
capable  of  enlargement  (as,  of  course,  it  is  not  subject  to 
diminution)  by  Congress.^ 

This  doctrine  looks  to  Substance,  not  to  Form.  Juris- 
diction which  is,  in  substance.  Original,  in  character,  can- 
not be  vested  by  Congress,  by  indirection :  as,  by  Procedure, 
Appellate  in  form,  but  amounting,  in  substance,  to  transfer 
of  a  case  (in  the  stage  of  Original  Jurisdiction)  from  a 
lower  Federal  Court  to  the  Supreme  Court.^ 

Pursuant  to  the  principle  above  stated,  the  Congressional 
provision  for  Prohibition  and  Mandamus  from  the  Supreme 
Court,*  is  limited,  in  legal  effect,  to  issue  of  those  writs  in 

^Const.,  Art.  Ill:— 

*  *  *  In  all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  State  shall  be  a  party,  the  Su- 
preme Court  shall  have  original  jurisdiction.  *  *  * 
^Marbuiy  v.  Madison,  1  Or.  137;  L  2:  60;   United  States  v.  Bailey, 
9  Pet.  267 ;  L  9 :  124 ;  Adams  v.  Jones,  12  Pet.  207 ;  L  9 :  1058 ;  White 
V.  Turk,  12  Pet.  238;  L  9: 1069;   The  Alicia,  7  Wall.  571;   L  19;  84; 
United  States  v.  Perrin,  131  U.  S.  55 ;  S  9 :  681 ;  L  33 :  88 ;  Baltimore 
&  O.  E.  R.  V.  Interstate  Com.  Comm.,  215  U.  S.  216;   S  30:  86;  L  54: 
164;  Muskrat  v.  United  States,  219  U.  S.  346;  S  31:  250;  L  55:  246. 
'Cases  cited  above. 

It  is  upon  the  ground  above  stated  that  a  statutory  Certificate  from 
a  lower  Federal  Court  cannot  present  to  the  Supreme  Court  questions 
of  fact  (or  conclusions  of  fact).  See  Certificate,  and  cases  thereunder 
cited  (§  848). 

*Jud.  Code,  §  234:— 

The  Supreme  Court  shall  have  power  to  issue  writs  of  pro- 
hibition to  the  district  courts,  when  proceeding  as  courts  of  ad- 
miralty and  maritime  jurisdiction;  and  writs  of  mandamus,  in 
cases  warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed  under  the  authority  of  the  United  States,  or  to  persons 
holding  office  under  the  authority  of  the  United  States,  where  a 
State,  or  an  ambassador,  or  other  public  minister,  or  a  consul,  or 
vice-consul  is  a  party  *  *  * 
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aid  of  the  Appellate  Jurisdiction  of  the  Supreme  Court  of 
the  United  States.' 

While  the  Supreme  Court,  as  a  Court,  is  thus  limited  in 
respect  of  Original  Jurisdiction,  the  individual  Justices 
may  be  made  ex  officio  Judges  of  inferior  Federal  Courts  of 
general  Original  Jurisdiction.' 

What  is  said,  at  a  later  point,  of  Motive  and  Intent,  in 
respect  of  the  Common  Law  and  Equity  Jurisdiction  of  the 
District  Courts,'  may  be  assumed  to  be  applicable,  mutatis 
mutandis,  as  far  as  pertinent,  to  the  field  now  in  question. 

Thus,  where  suit  was  brought  in  the  Supreme  Court  (in 
its  Original  Jurisdiction)  by  one  State  against  another 
State,  upon  bonds  of  the  latter  State,  it  was  not  material 
that  the  bonds  were  acquired  by  the  plaintifE  State  as  a  gift 
from  a  private  person,  owning  other  such  bonds,  with  the 
object,  in  the  donor's  mind,  of  establishment,  as  matter  of 
law,  of  liability  of  the  defendant  State.' 

§  706.    Suits  between  States. 

The  establishment  by  the  Constitution,  of  liability  of  a 
State  of  the  Union  to  suit  by  a  sister  State,  was  based  upon 
the  absence  of  power  of  resort  to  force,  and  was  intended  as 
a  measure  of  compulsory  arbitration,  to  take  the  place  of 
force.  ° 

The  liability  to  such  suit  is  not,  however,  limited  to  mat- 
ters of  strictly  public  character,  but  is  general  in  scope." 

"Marbury  v.  Madison,  1  Cr.  137,  cited  above;  In  re  Massachusetts, 
197  IJ.  S.  483;  S  25:  512;  L  49:  845;  In  re  Glaser,  198  U.  S.  171;  S 
25:653;  L  49:1000. 

^Hamilton  v.  Russel,  1  Cr.  310;  L  2: 118  (confirming  a  then  estab- 
lished usage). 

'§§  780,  781. 

sSouth  Dakota  v.  North  Carolina,  192  U.  S.  286;  S  24:  269;  L  48: 
448. 

sHans  V.  Louisiana,  134  U.  S.  1,  15  et  seq.;  S  10:  504;  L  33:  842; 
Louisiana  v.  Texas,  176  TJ.  S.  1,  15;  S  20:  251;  L  44:  347;  Virginia 
V.  West  Virginia,  220  U.  S.  1,  27,  36;   S  31:  330;  L  55:  353. 

I'Thus,  a  State  being  the  absolute  owner  of  bonds  of  another  State, 
secured  by  an  Equitable  mortgage  of  corporate  stock,  owned  by  the  lat- 
ter State,  may  sue  upon  such  bonds,  and  have  foreclosure  of  the  mort- 
gage. South  Dakota  v.  North  Carolina,  192  U.  S.  286;  S  24:  269;  L 
48:448. 

Cases  of  suits  between  States  are :  Rhode  Island  v.  Massachusetts, 
11  Pet.  226;  L  9:697;  12  Pet.  657;  L  9:1233;  12  Pet.  755;  L  9: 
1272;  13  Pet.  23  :L  10:41;  14  Pet.  210;  L  10:423;  15  Pet.  233;  L 
41 
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§  707.    Suit  between  a  State  and  a  Foreign  State." 
The  term  "foreign  States",  in  this  text,  does  not  include 
an  Indian  nation.^* 

§  708.    "Affecting"." 

The  scope,  in  legal  effect,  of  the  term  "affecting"  is  neces- 
sarily matter  of  degree.  Under  the  general  principles  of 
Federal  Question,  there  must  be  a  substantial  degree  of  re- 
lation, to  bring  a  situation  within  the  text.^* 

§  709.   Suit  by  a  State  against  a  Private  Individual." 

1.  In  suit  by  a  State  against  citizens  of  another  State,  it 
is  essential  to  jurisdiction  that  all  the  defendants  be  of  a 
State  (or  of  States)  other  than  the  plaintiff  State." 

So,  we  inay  assume,  in  the  case  of  foreign  citizens  or  sub- 
jects. 

For  the  purposes  now  in  question,  a  corporation  created 
by  a  State,  is  a  citizen  of  that  State.^^ 

2.  By  force  of  the  Constitutional  adoption,  for  Federal 
purposes  generally,^*  of  the  general  Law  of  Nations,  there  is 
operative,  in  the  field  now  in  question,  the  principle  that 

10:  Y21;  4  How.  591;  L  11: 1116;  Alabama  v.  Georgia,  23  How.  505; 
L  16:  556;  Missouri  v.  Illinois  &  Chicago  Dist.,  180  TJ.  S.  208;  200 
TJ.  S.  496;  S  21:  331;  L  45:  49Y;  Virginia  v.  West  Virginia,  206  U. 
S.  290;  8  27:732;  L  51:1068;  209  U.  S.  514;  8  28:614;  L  52:  914; 
220  U.  8.1;  8  31:330;  L  55:353;  222  U.  8.  17;  8  32:4;  L  56:71; 
234  TJ.  S.  117;  8  34:  889;  L  58:1243;  238  TJ.  8.  202;  S  35:795;  L 
59: 1272;  241  TJ.  8.  531;  8  36:  719;  L  60: 1147;  Missouri  v.  Kansas, 
213TJ.  8.  78;  8  29:417;  L  53:  706. 
"Const.,  Art.  Ill,  §  1  :— 

*  *  *  between  a  8tate  *  *  *  and  foreign  8tates  *  *  * 
i^^Cherokee  Nation  v.  Georgia,  5  Pet.  1 ;   L  8 :  25. 

13*  *  *  "^Q  gii  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls ;"  *  *  * 

^*Thus,  a  Federal  Criminal  prosecution  for  violation  of  the  Law  of 
Nations,  by  an  assault  upon  an  Ambassador,  is  not  within  the  text. 
United  States  v.  Ortega,  11  Wh.  467;   L  6:521. 

I'Const.,  Ubi  supra: — 

*  *  *  "to  controversies  *  *  *  between  a  8tate  and  citizens  of 
another  8tate ;  *  *  *  and  between  a  State  *  *  *  and  foreign  *  *  * 
citizens  or  subjects". 

leCalifomia  v.  Southern  Pac.  Co.,  157  TJ.  S.  229;  S  15:  591;  L  39: 
683. 

"Wisconsin  v.  Pelican  Ins.  Co.,  127  TJ.  S.  265;  S  8:1370;  L  32: 
239. 

"§  551. 
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presumptively,  and  in  general,  one  political  society  does 
not  enforce  Criminal  or  Penal  laws  of  another  political  so- 
ciety; and  the  Constitutional  text  now  immediately  in 
question  is  thereby  correspondingly  qualified  in  legal  ef- 
fect, and  does  not  extend  to  suit  for  enforcement  of  Penal 
law  of  the  plaintiff  State,"  or,  a  fortiori,  of  Criminal  law  of 
the  State.'" 

§  710.   Absence  of  Advisory  Jurisdiction. 

At  the  Common  Law,  in  England,  it  was  competent  to 
the  Crown,  or  to  Parliament,  to  require  an  Opinion  from 
the  Judicial  Branch,  upon  a  question  of  law.  The  practice 
is  continued,  in  a  certain  degree,  to  the  present  day,  in  some 
of  our  States.'^ 

The  Constitution  of  the  United  States  contains  no  spe- 
cific provision  to  this  effect ;  and  Congress  has  no  power  of 
establishing  the  practice  in  respect  of  the  Supreme  Court.'' 

The  principle  looks  to  substance,  not  to  form.  Mere  fo- 
rensic form  is  not  sufficient  to  give  the  Supreme  Court  juris- 
diction.'^ 

"Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265;  S  8:1370;  L  32: 
239;  Oklahoma  v.  Gulf,  Colorado  &  S.  F.  Ey.,  220  U.  S.  290;  S  31: 
437 ;  L  55 :  469.  This  limitation,  dealing  with  Substance,  and  not 
■with  Form,  extends,  for  example,  to  a  State  judgment  based  upon 
Penal  liability.    Case  first  above  cited. 

^°See  cases  cited  above. 

"See  United  States  v.  Evans,  213  F.  S.  297,  300;  S  29:  507;  L  53: 
803. 

^^United  States  v.  Evans,  cited  above;  Muskrat  v.  United  States, 
219  U.  S.  346;  S  31:250;  L  55:246.  See,  also,  Haybum's  Case,  2 
Dall.  409;  L  1 :  436;  United  States  v.  Eerreira,  13  How.  40;  L  14:  42. 

^^Thus,  an  Act  of  Congress  providing  for  a  Writ  of  Error  in  favor 
of  the  United  States,  in  Criminal  cases,  after  a  verdict  of  not  guilty, 
but  without  disturbance  of  the  verdict,  in  the  particular  case,  was 
held  simply  to  amount  to  a  provision  for  an  advisory  opinion  for 
subsequent  cases,  and  invalid.    United  States  v.  Evans,  cited  above. 

So,  of  an  Act  of  Congress,  aiming  to  reach  the  same  result  through 
moot  procedure  in  the  Court  of  Claims.  Muskrat  v.  United  States, 
cited  above. 

It  is  of  no  avail  that  in  mere  colorable  litigation,  designed  to  effect 
the  obtaining  of  an  opinion,  the  United  States  is  a  party  of  record. 
Cases  cited  above. 

See  Moot  Case  (§§  590,  591). 


CHAPTEE  CXXIX. 

The  Fedbbal  Judicial  Districts: — Diversity;    Soli- 
darity. 

§  711. 

The  division  of  the  aggregate  of  State  area  into  Federal 
Judicial  Districts,  is,  for  Civil  Jurisdiction,  at  least,  a  mat- 
ter of  mere  Congressional  policy,  in  the  interest  of  practi- 
cal convenience.^ 

To  certain  purposes,  the  District  division  is  disregarded : 
as,  in  respect  of  running  of  process,  in  exceptional  classes 
of  suits,  throughout  the  Eealm,  or  throughout  State  area,' 
and  in  the  inherent  competency  of  the  District  Court  of  any 
District  to  take  jurisdiction  of  a  Common  Law  or  Equity 
suit  capable  of  being  entertained  in  any  other  District,  if 
right  to  venue  in  such  other  District  is  not  insisted  upon.* 

In  general,  however,  for  Civil  suits,  the  several  Districts 
are  put,  by  Congress,  upon  the  footing  of  separate  and  in- 
dependent political  societies,  both  (a)  inter  se,  and  (b)  as 
between  a  District  and  a  State  or  a  Federal  State :  with  ap- 
plication, pro  tanto,  of  the  law  of  Nations,  in  its  dealing 
with  co-ordinate  political  societies.* 

iSee  United  States  v.  Union  Pac.  E.  E.,  98  U.  S.  569,  602-604;  L 
25: 143;  Eobertson  v.  Howard,  229  U.  S.  254;   S  33:  854;  L  57: 11Y4. 

^Bankruptcy  Act;  Admiralty  Procedure;  Sherman  Act.  See  cases 
last  above  cited. 

'See  Venue  (§§  Y40-Y45). 

*Borer  v.  Chapman,  119  U.  S.  587;  S  7:342;  L  30:532;  (res 
judicata,  as  between  two  Federal  Districts) ;  Kent  v.  Lake  Superior 
Canal  Co.,  144  U.  S.  75;  S  12:  650;  L  36:  352;  (modification  or  cor- 
rection of  a  decree  of  a  District  Court  in  Equity,  not  to  be  sought  in 
another  District  Court). 

National  Tube  Works  v.  Ballou,  146  U.  S.  517;  S  13: 165;  L  36: 
1070:  the  preliminary  (Common  Law)  judgment,  (required  for 
maintenance  in  a  Federal  Court,  of  a  creditor's  bill  proper),  must,  if 
rendered  in  another  Federal  District,  be  sued  upon  again,  (and  re- 
duced to  Common  Law  judgment  again)  in  the  District  Court  of  the 
Equity  suit. 

Eiverdale  Mills  v.  Manufacturing  Co.,  198  U.  S.  188;  S  25:  629;  L 
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49: 1008;  Great  Western  Mining  Co.  v.  Harris,  198  U.  S.  561;  S  25: 
770;  L  49:1163;  Lazarus  v.  Prentice,  234  U.  S.  263;  S  34:851;  L 
58 :  1305  (ancillary  suit,  as  between  two  Federal  Districts,  even — 
case  last  cited — in  Bankruptcy). 

Washington- Virginia  Ey.  v.  Eeal  Estate  Trust  Co.,  238  U.  S.  185; 
S  35:  818;  L  59: 1262  (constructive  presence,  for  service). 


OHAPTEE  CXXX. 

Dismissal^  by  a  District  Coukt^  Sua  Sponte^  for  Absence 
OF  Jurisdiction. 

§  712.   Apart  from  Specific  Congressional  Provision. 

Prior  to  specific  Congressional  action  upon  the  matter, 
the  inferior  Courts  of  the  United  States  had  power  (and 
would  seem  to  have  been  under  a  duty)  to  dismiss  a  cause 
for  absence  of  jurisdiction,  appearing  of  record.^ 

§  713.    The  Congressional  Text. 

The  field  is  now  covered  by  Act  of  Congress.'' 

iCapron  v.  Van  Noorden,  2  Cr.  126;  L  2:  229;  Dred  Scott  v.  Sand- 
ford,  19  How.  393;  L  15:  691;  Hartog  v.  Memory,  116  U.  S.  588,  590 
et  seq.;  S  6:  521;  L  29:725;  Steigleder  v.  McQuesten,  198  U.  S.  141, 
142;  S  25:  616;  L  49:  986;  Gilbert  v.  David,  235  U.  S.  561,  56Y;  S 
35:164;  L  59:  360. 

'Act  of  March  3,  1875,  18  Stat.  470;  Jud.  Code,  §  37:— 

If  in  any  suit  commenced  in  a  district  court,  or  removed  from 
a  State  court  to  a  district  court  of  the  United  States,  it  shall  ap- 
pear to  the  satisfaction  of  the  said  district  court,  at  any  time  after 
such  suit  has  been  brought  or  removed  thereto,  that  such  suit  does 
not  really  and  substantially  involve  a  dispute  or  controversy  prop- 
erly within  the  jurisdiction  of  said  district  court,  or  that  the 
parties  to  said  suit  have  been  improperly  or  coUusively  made  or 
joined,  either  as  plaintiffs  or  defendants,  for  the  purpose  of  cre- 
ating a  case  cognizable  or  removable  under  this  chapter,  the  said 
district  court  shall  proceed  no  further  therein,  but  shall  dismiss 
the  suit  or  remand  it  to  the  court  from  which  it  was  removed,  as 
justice  may  require,  and  shall  make  such  order  as  to  costs  as  shall 
be  just. 
See  Mansfield  etc.  Ey.  v.  Swan,  111  U.  S.  379;    S  4:510;   L  28: 
462;    Hancock  v.  Holbrook,  112  U.  S.  229;    S  5:115;    L  28:714; 
Hartog  V.  Memory,  116  U.  S.  588;  S  6:  521;  L  29:  725;  King  Bridge 
Co.  V.  Otoe  County,  120  U.  S.  225;  S  7:  552;  L  30:  623;  Eobinson  v. 
Anderson,  121  TJ.  S.  522;   S  7: 1011;  L  30: 1021;  Blackloek  v.  Small, 
127  TJ.  S.  96;    S  8:1096;    L  32:70;    Cameron  v.  Hodges,  127  U.  S. 
322;    S  8:1154;    L  32:132;    Metcalf  v.  Watertown,  128  U.  S.  586; 
S  9: 173;  L  32:  543;  Hanrick  v.  Hanrick,  153  U.  S.  192;   S  14:  835; 
L  38:685;    Neel  v.  Pennsylvania  Co.,  157  U.  S.  153;    S  15:589;   L 
39:654;   Wetmore  v.  Eymer,  169  TJ.  S.  115;    S  18:293;   L  42:682 
Steigleder  v.   McQuesten,   198   TJ.   S.  141;    S   25:616;    L  49:986 
Louisville  &  Nashv.  E.  E.  v.  Mottley,  211  U.  S.  149;   S  29:42;  L  53 
126;  Gilbert  v.  David,  235  U.  S.  561;   S  35: 164;   L  59:  360. 
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Inquiry  may  be  made  outside  the  record.' 

As  a  result  of  such  legislation,  the  requirement  upon 
parties,  in  respect  of  time  and  of  form  of  challenge  of  Juris- 
diction of  a  District  Court,  is  greatly  relaxed.* 

^Wetmore  v.  Eymer;   Steigleder  v.  McQuesten,  both  cited  above. 

*Gilbert  v.  David,  (cited  above),  at  p.  567.  See  also  under  Jurisdic- 
tional Amount. 

As  to  such  power  and  duty  of  a  Federal  Appellate  Court,  in  respect 
of  Appellate  Jurisdiction,  as  such,  see  Appeal  and  Error,  §  788. 


CHAPTER  CXXXI. 

Fedeeal  Assumption,  by  Removal,  of  Jurisdiction  of 
State  Criminal  or  Penal  Causes.^ 

§  714.    The  Subject  Generally. 

The  Federal  Procedure  now  in  question  has  been  viewed 
as,  in  terms,  provided  for  by  the  "common  law"  provision 

iJud.  Code,  §  31  :— 

When  any  civil  suit  or  criminal  prosecution  is  commenced  in 
any  State  court,  for  any  cause  whatsoever,  against  any  person 
who  is  denied  or  can  not  enforce  in  the  judicial  tribunals  of  the 
State,  or  in  the  part  of  the  State  where  such  suit  or  prosecution 
is  pending,  any  right  secured  to  him  by  any  law  providing  for  the 
equal  civil  rights  of  citizens  of  the  United  States,  or  of  all  per- 
sons within  the  jurisdiction  of  the  United  States,  or  against  any 
officer,  civil  or  military,  or  other  person,  for  any  arrest  or  im- 
prisonment or  other  trespasses  or  wrongs  made  or  committed  by 
virtue  of  or  under  color  of  authority  derived  from  any  law  pro- 
viding for  equal  rights  as  aforesaid,  or  for  refusing  to  do  any 
act  on  the  ground  that  it  would  be  inconsistent  with  such  law, 
such  suit  or  prosecution  may,  upon  the  petition  of  such  defendant, 
filed  in  said  State  court  at  any  time  before  the  trial  or  final  hear- 
ing of  the  cause,  stating  the  facts  and  verified  by  oath,  be  re- 
moved for  trial  into  the  next  district  court  to  be  held  in  the  dis- 
trict where  it  is  pending.  *  *  * 

§  33  as  Amended  by  Act  of  Aug.  23,  1916  (39  Stats.  532)  :— 

That  when  any  civil  suit  or  criminal  prosecution  is  commenced 
in  any  court  of  a  State  against  any  officer  appointed  under  or 
acting  by  authority  of  any  revenue  law  of  the  United  States  now 
or  hereafter  enacted,  or  against  any  person  acting  under  or  by 
authority  of  any  such  officer,  on  account  of  any  act  done  under 
color  of  his  office  or  of  any  such  law,  or  on  account  of  any  right, 
title,  or  authority  claimed  by  such  officer  or  other  person  under 
any  such  law,  or  is  commenced  against  any  person  holding  prop- 
erty or  estate  by  title  derived  from  any  such  officer  and  afiects  the 
validity  of  any  such  revenue  law,  or  against  any  officer  of  the 
courts  of  the  United  States  for  or  on  account  of  any  act  done 
under  color  of  his  office  or  in  the  performance  of  his  duties  as 
such  officer,  or  when  any  civil  suit  or  criminal  prosecution  is  com- 
menced against  any  person  for  or  on  account  of  anything  done 
by  him  while  an  officer  of  either  House  of  Congress  in  the  dis- 
charge of  his  official  duty  in  executing  any  order  of  such  House, 
the  said  suit  or  prosecution  may  at  any  time  before  the  trial  or 
final  hearing  thereof  be  removed  for  trial  into  the  district  court 
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of  the  Judiciary  Article  (Art.  Ill)  of  the  Constitution,  in 

next  to  be  holden  in  the  district  where  the  same  is  pending  upon 
the  petition  of  such  defendant  to  said  district  court  and  in  the 
following  manner:  Said  petition  shall  set  forth  the  nature  of 
the  suit  or  prosecution  and  be  verified  by  affidavit  and,  together 
with  a  certificate  signed  by  an  attorney  or  counselor  at  law  of 
some  court  of  record  of  the  State  where  such  suit  or  prosecution 
is  commenced  or  of  the  United  States  stating  that,  as  counsel 
for  the  petitioner,  he  has  examined  the  proceedings  against  him 
and  carefully  inquired  into  all  the  matters  set  forth  in  the  peti- 
tion, and  that  he  believes  them  to  be  true,  shall  be  presented  to 
the  said  district  court,  if  in  session,  or  if  it  be  not,  to  the  clerk 
thereof  at  his  office,  and  shall  be  filed  in  said  office.  The  cause 
shall  thereupon  be  entered  on  the  docket  of  the  district  court  and 
shall  proceed  as  a  cause  originally  commenced  in  that  court;  but 
aU  bail  and  other  security  given  upon  such  suit  or  prosecution 
shall  continue  in  like  force  and  effect  as  if  the  same  had  proceeded 
to  final  judgment  and  execution  in  the  State  court.  When  the 
suit  is  commenced  in  the  State  court  by  summons,  subpoena,  peti- 
tion, or  any  other  process  except  capias,  the  clerk  of  the  district 
court  shall  issue  a  writ  of  certiorari  to  the  State  court  requiring 
it  to  send  to  the  district  court  the  record  and  the  proceedings  in 
the  cause.  When  it  is  commenced  by  capias  or  by  any  other 
similar  form  of  proceeding  by  which  a  personal  arrest  is  ordered, 
he  shall  issue  a  writ  of  habeas  corpus  cum  causa,  a  duplicate  of 
which  shall  be  delivered  to  the  clerk  of  the  State  court  or  left  at 
his  office  by  the  marshal  of  the  district  or  his  deputy  or  by  some 
other  person  duly  authorized  thereto;  and  thereupon  it  shall  be 
the  duty  of  the  State  court  to  stay  all  further  proceedings  in  the 
cause,  and  the  suit  or  prosecution,  upon  delivery  of  such  process, 
or  leaving  the  same  as  aforesaid,  shall  be  held  to  be  removed  to 
the  district  court,  and  any  further  proceedings,  trial,  or  judgment 
therein  in  the  State  court  shall  be  void.  If  the  defendant  in  the 
suit  or  prosecution  be  in  actual  custody  on  mesne  process  therein, 
it  shall  be  the  duty  of  the  marshal,  by  virtue  of  the  writ  of  habeas 
corpus  cum  causa,  to  take  the  body  of  the  defendant  into  his 
custody,  to  be  dealt  with  in  the  cause  according  to  law  and  the 
order  of  the  district  court,  or,  in  vacation,  of  any  judge  thereof; 
and  if,  upon  the  removal  of  such  suit  or  prosecution,  it  is  made  to 
appear  to  the  district  court  that  no  copy  of  the  record  and  pro- 
ceedings therein  in  the  State  court  can  be  obtained,  the  district 
court  may  allow  and  require  the  plaintiff  to  proceed  de  novo  and 
to  file  a  declaration  of  his  cause  of  action,  and  the  parties  may 
thereupon  proceed  as  in  actions  originally  brought  in  said  district 
court.  On  failure  of  the  plaintiff  so  to  proceed,  judgment  of 
non  prosequitur  may  be  rendered  against  him,  with  costs  for  the 
defendant. 
As  to  Civil  Eemoval,  above  provided  for,  see  Eemoval,  Exceptional 
(§  T30). 
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the  operation  of  that  provision  upon  Original  Federal  Ju- 
risdiction.^ 

It  has,  however,  been  viewed^  as  capable  of  being  rested 
upon  the  general-legislation  text  of  the  Constitution,*  or 
upon  a  broad  doctrine  of  Unwritten  Federal  Organic  law.*" 

In  such  Procedure,  the  Federal  Courts  are  viewed  as 
acting,  not  as  Courts  of  a  Sovereignty  foreign  to  the  State 
in  question,  but  as  sister  Courts  of  the  State,"  in  enforce- 
ment of  substantive  Criminal  law  of  the  State.  ^ 

A  prosecution  against  a  person  of  the  African  race  is  re- 
movable where  the  jury  law  of  the  State  discriminates 
against  such  persons.*  The  mere  fact,  however,  that  text  of 
State  Written  law,  long  ante-dating  the  Fourteenth  Amend- 
ment, is  in  conflict  with  that  Amendment,  is  not  ground  for 
Removal,  where  there  is  nothing  to  offset  the  presumption 
that  the  State  Courts  will  recognize  the  annulment  or  modi- 
fication of  such  text  by  that  Amendment.'  A  fortiori  is  this 
true  where,  before  initiation  of  the  prosecution,  the  State 
Court  of  final  authority  has  recognized  such  operation  of 
the  Fourteenth  Amendment  upon  the  text  in  question." 

Judicial  action  had  in  a  State  Court  in  the  course  of  a 

^Tennessee  v.  Davis,  100  U.  S.  257,  264;  L  25 :  648;  ad  init. :  "This 
provision"  *  *  *. 

°Oase  cited  at  p.  263,  last  par. 

*Art.  I,  §  8:— 

To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  Government  of  the  United 
States,  or  in  any  department  thereof. 

'Case  cited,  at  p.  262,  (ad  fin.)  ;  p.  263.  (As  to  such  doctrine,  see 
§§  26,  27). 

80ase  cited,  p.  271,  ad  fin. :    "They  are  not"  *  *  * 

'Case  cited. 

Various  questions  of  Procedure  after  Removal  might  arise,  as  the 
questions  (a)  of  operativeness,  for  Federal  trial,  of  a  State  grand 
jury  hearing  and  indictment  (or  information)  in  accordance  with 
such  Federal  Procedure  proper;  (b)  of  operativeness  of  such  State 
Procedure  not  in  accordance  with  Federal  Procedure  proper;  (c)  of 
requirement,  in  the  latter  case,  of  Federal  grand  jury  Procedure. 

sStrauder  v:  West  Virginia,  100  U.  S.  303;  L  25:  664. 

9Neal  V.  Delaware,  103  F.  S.  370;  L  26:567:  (the  defendant's 
remedy  in  case  of  State  Judicial  action  to  the  contrary  being,  by 
Federal  Review  of  the  State  judgment,  if  adverse  to  him). 

"Bush  V.  Kentucky,  107  TJ.  S.  110;   S  1:  625;  L  27:354. 
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trial,  (as,  in  respect  of  challenge  of,  or  qualifications  of, 
jurors),  is  not  ground  of  Eemoval." 

A  prosecution  is  not  removable  at  the  stage  of  mere  hold- 
ing of  the  accused,  by  a  committing-magistrate." 

"Virginia  v.  Eives,  100  IJ.  S.  313;  L  25:  667;  Neal  v.  Delaware, 
cited  above;  Gibson  v.  Mississippi,  162  IJ.  S.  565;  S  16:  904;  L  40: 
10Y5. 

"Virginia  v.  Paul,  148  TJ.  S.  107;   S  13:  536;  L  37:  386. 


CHAPTER  CXXXII. 

Mandamus,  Injunction  or  Habeas  Cokpus  to  Executive 
Officials. — Habeas  Cokpus  to  State  Judicial  Of- 
ficials. 

§  715.    To  Federal  Executive  Officials. 

Congressional  legislation  does  not  (unless  perhaps  in 
some  exceptional  instances)  provide,  in  specific  terms,  for 
suit  against  persons  holding  Federal  office,  (a)  to  enforce 
action  by,  or  (b)  to  inhibit  proposed  action  by,  such  a  per- 
son in  his  official  capacity.  General  Common  Law  or  Equi- 
ty Jurisdiction  (as  the  case  may  be)  in  a  Federal  intra- 
state Court  of  Original  Jurisdiction  directly  established  by 
Congress,  embraces  Mandamus  or  Injunction  or  Habeas 
Corpus  as  against  such  an  official,^  subject  to  the  qualifica- 
tion that  such  Judicial  power  does  not  and  cannot  exist  as 
against  the  President,^  even  in  so  extreme  a  case  as  that  of 
claim  of  nullity,  by  Federal  Organic  law,  of  an  Act  of  Con- 
gress under  (or  under  color  of)  which  the  President  is  al- 
leged to  be  acting  or  to  propose  action.' 

In  such  Mandatory,  or  Injunctive,  or  Habeas  Corpus  Pro- 
cedure (where,  and  in  so  far  as  it  lies)  general  Common 
Law  or  Equity  principles  are  followed. 

Thus,  (in  analogy  to  suit,  in  general,  against  representa- 
tive private  persons )  ,*  a  suit  of  such  character  has  a  two- 
fold aspect :  (a)  it  is  a  suit  against  the  defendant  as  an  in- 
dividual, in  that  it  does  not  survive  his  death  or  retirement 
from  office;^  (b)  it  is  a  suit  against  him  as  an  official,  in 
that  judgment  for  the  plaintiff  results  in  an  order  of  (or  of 
refraining  from )  official  action." 

So,  such  Jurisdiction — while  extending  to  purely  Ad- 
ministrative action,  in  general,^ — does  not  extend  to  the 

^Cases  cited  below. 

^See  Mississippi  v.  Johnson,  4  Wall.  475 ;   L  18 :  437. 

*Oase  cited. 

*E.  g.,  executors,  administrators,  receivers,  and  the  like. 

°§  605.    "Oases  cited  below. 

^Kendall  v.  United  States,  12  Pet.  524;   L  9:1181;   United  States 
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situation  in  which  the  officer  in  question  is,  in  his  Execu- 
tive official  capacity,  vested  (as  to  the  issue  in  question) 
with  functions  of  Judicial  character,  or  with  discretion,* — 
there  being,  however,  from  the  nature  of  the  case,  a  debat- 
able ground  in  which  Judicial  or  discretionary  power  ex- 
ists, in  the  Executive  Branch,  only  in  a  certain  degree,  and 
with  only  presumptive  Exclusiveness  as  against  the  Federal 
Jurisdiction  in  question.® 

§  716.    To  State  Executive  Officials. 

What  is  said  above,  in  respect  of  Federal  Executive  of- 
ficials, is  true,  mutatis  mutandis,  in  respect  of  Eeview  by  a 
Federal  Common  Law  or  Equity  Court  of  Original  Juris- 
diction, of  action  of  State  Executive  officials, — general 
Federal  Jurisdictional  conditions  being  present. 

This  subject  is  treated  incidentally  at  various  other 
points,  with  citation  of  cases.^" 

V.  Black,  128  U.  S.  40;  S  9:12;  L  32:354;  Parish  v.  MacVeagh, 
214  U.  S.  124;   S  29:  556;  L  53:  936. 

'Decatur  v.  Paulding,  14  Pet.  497 ;   L  10 :  559 ;   Brashear  v.  Mason, 
6  How.  92;  L  12:  357;  United  States  v.  Guthrie,  17  How.  284;  L  15 
102;    Gaines  v.  Thompson,  7  Wall.  347;   L  19:  62;    United  States  v 
Black,  cited  above;    Eedfield  v.  Windom,  137  U.  S.  636;    S  11:197 
L  34:  811;   School  of  Magnetic  Healing  v.  Mc Annuity,  187  U.  S.  94 
S  23:33;    L  47:90;   Houghton  v.  Payne,  194  U.  S.  88;    S  24:590 
L  48:888;   Bates  &  Guild  Co.  v.  Payne,  194  U.  S.  106;    S  24:595 
L  48:894;    National  L.  Ins.  Co.  v.  National  L.  Ins.  Co.,  209  U.  S. 
317;    S  28:541;    L  52:808;    Goldberg  v.  Daniels,  231  U.  S.  218;    S 
34:84;  L  58:191;  Gegiow  v.  Uhl,  239  U.  S.  3;  S36:2;  L  60: 114. 

'School  of  Magnetic  Healing  v.  McAnnulty;  Bates  &  Guild  Co.  v. 
Payne,  both  cited  above. 

Suits  of  the  character  in  question  are  commonly  (if  not  invariably) 
brought  in  the  District  of  Columbia,  when  directed  against  a  Fed- 
eral official  there  officially  located;  but  when  directed  against  a  Fed- 
eral official  officially  located  in  a  State,  they  have  been  maintained  in 
the  corresponding  Federal  Judicial  District.  School  of  Magnetic 
Healing  v.  McAnnulty;  National  L.  Ins.  Co.  v.  National  L.  Ins.  Co., 
both  cited  above. 

See,  also.  Noble  v.  Union  Eiver  Logging  E.  E.,  147  U.  S.  165;  S  13: 
271 ;  L  37 :  123 ;  New  Orleans  v.  Paine,  147  U.  S.  261 ;  S  13 :  303 ;  L 
37: 162;  White  v.  Berry,  171  U.  S.  366;  S  18:  917;  L  43:199;  Eob- 
erts  v.  United  States,  176  U.  S.  221;  S  20:  376;  L  44:  443;  Garfield 
V.  Goldsby,  211  U.  S.  249;   S  29:  62;  L  53: 168. 

i^See  Property  (generally) ;  Contract;  Franchise;  Eemedy. 
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It  may  be  convenient,  however,  to  cite,  at  the  present 
point,  certain  typical  illustrative  decisions." 

§  717.  Habeas  Corpus,  as  against  State  Judicial  Ac- 
tion. 

In  a  situation  in  which  Remedy  in  the  ordinary  course  is 
not  practicable,  or  would  not  sufficiently  protect  Federal 
governmental  interests,  Habeas  Corpus  may  be  resorted  to 
by  an  inferior  Federal  Court  of  Original  Jurisdiction,  to 
control  State  Judicial  action. 

The  general  proposition,  and  its  qualifications,  are  illus- 
trated in  cases  here  cited." 

i^Mandamus  to  levy  tax  for  satisfaction  of  a  Federal  judgment: — 
Kiggs  V.  Johnson  County,  6  Wall.  166;  L  18:  768;   Mayor  v.  Lord, 
9  Wall.  409;  L  19:  Y04;  Wolff  v.  New  Orleans,  103  U.  S.  358;  L  26 
395;    Cherokee  County  v.  Wilson,  109  U.  S.  621;    S  3:352;   L  27 
1053;    Nelson  v.  St.  Martin's,  111  U.  S.  716;    S  4:648;   L  28:574 
Labette  County  v.  Moulton,  112  U.  S.  217;    S  5:108;    L  28:698 
Seibert  v.  Lewis,  122  U.  S.  284;    S  7: 1190;   L  30: 1161;   Graham  v. 
Folsom,  200  F.  S.  248;   S  26:  245;  L  50:  464. 

Whitten  V.   Tomlinson,   160  U.   S.   231;    S   16:297;    L  40:406; 
Appleyard  t.  Massachusetts,  203  U.  S.  222;    S  27:122;    L  51:161 
(inter-State  Extradition;  Habeas  Corpus  denied). 
See  also  Extradition  (§§  295-299)  and  cases  cited. 
i^Habeas  corpus  sustained: — 

In  re  Neagle,  135  F.  S.  1;  S  10:  658;  L  34:  55. 
Ohio  V.  Thomas,  173  U.  S.  276 ;  S  19 :  453 ;  L  43 :  699 ;  Boske  v. 
Comingore,  177  IJ.  S.  459;  S  20:701;  L  44:846  (in  both  cases, 
material  State  Judicial  interference  with  Federal  governmental 
action);  Hunter  v.  Wood,  209  U.  S.  205;  S  28:472;  L  .52:747 
(State  Judicial  action  violative  of  a  Federal  Judicial  order). 
Habeas  corpus  refused  : — 

Ex  parte  Eoyall,  117  U.  S.  241;  S  6:734;  L  29:868;  New 
York  V.  Eno,  155  U.  S.  89;  S  15:  30;  L  39:  80;  Frank  v.  Man- 
gum,  237  IT.  S.  309;  S  35:582;  L  59:969  (Criminal  causes); 
Drury  v.  Lewis,  201  II.  S.  1;  S  26:229;  L  50:343  (officer  and 
soldier  of  the  United  States  army  indicted  in  a  State  Court  in  a 
situation  involving  a  possible  Federal  defence)  ;  Pepke  v.  Cronan, 
155  U.  S.  100;  S  15:34;  L  39:84;  (Contempt);  Urquhart  v. 
Brown,  205  U.  S.  179;  S  27:459;  L  51:  760  (State  commitment 
of  one  as  non  compos  mentis). 
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Prefatory. 

§  718.   Certain  Uses  of  Terms. 

1.  "Federal  Question". — In  the  present  Part,  we  shall 
employ  the  term  "Federal  Question"  in  the  sense  elsewhere 
(from  a  more  general  standpoint)  defined.^ 

2.  "Initial.^-' — Federal  suit,  originally  begun  in  a  Fed- 
eral District  Court,  and  Federal  Jurisdiction  there  origi- 
nating, will  be  characterized  as  "initial"  Federal  suit  or  as 
"initial"  Federal  Jurisdiction,  by  way  of  distinction  from 
Federal  suit  or  Federal  Jurisdiction  by  Removal  from  a 
State  Court. 

3.  "Land-grant". — The  expression  "land-grant"  (suits) 
will  be  used  to  designate  suits  between  citizens  of  the  same 
State  claiming  lands  under  grants  from  different  States. 

4.  "Amount". — The  term  "amount"  will  be  employed  to 
designate  the  various  Jurisdictional  requirements  of  a  cer- 
tain amount  in  controversy.^ 

5.  "Non-Exclusive". — We  prefer  this  term,  (as  being,  in 
our  view,  more  exact )  to  the  term  "concurrent"  The  latter 
term  fails  to  recognize  dominance,  in  certain  portions  of 
the  field,  of  the  Federal,  over  State,  Jurisdiction :  as,  in 
Removal. 

§  719.  Definitions:— State;  Foreign  State;  Citizen  of 
a  State;  Citizen  of  a  Foreign  State;  Corporation  as  a  Citi- 
zen; Husband  and  Wife. 

In  the  Constitutional  and  Congressional  texts  (cited  in 
later  sections)  dealing  (or  in  so  far  as  dealing)  with  the 
subject-matter  of  the  present  Part,  the  term  "State"  does 
not  include  the  Federal  States  f  the  term  "Foreign  State" 
does  not  include  the  Indian  nations  (Tribes)  ;*  a  State  is 

i§§  681  et  seq.    =§§  685-68Y. 

^Cherokee  Nation  v.  Georgia,  5  Pet.  1 ;  L  8 :  25 ;  New  Orleans  v. 
Winter,  1  Wh.  91;  L  4:44;  Hooe  v.  Jamieson,  166  U.  S.  395;  S  17: 
596;  L  41: 1049. 

^Cherokee  Nation  v.  Georgia,  cited  above. 
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not  a  citizen  of  the  State ;'  a  corporation  is  a  citizen  of  the 
Sovereignty  or  quasi-Sovereignty  which  created  it,°  (this 
principle  extending  to  State  municipal  corporations) ;' 
with  the  corollaries:  (a)  of  potential  diversity  of  citizen- 
ship as  between  a  corporation  and  one  of  its  members,* 
( even  where  the  member  sues  or  is  sued  as  such  member )  f 
and  (b)  of  existence  of  each  corporation  as  a  corporation 
(and  as  a  citizen)  of  some  one,  and  of  only  that  one.  Sover- 
eignty or  quasi-Sovereignty.^° 

Husband  and  wife  are  not  necessarily,  at  all  times,  and 
under  all  conditions,  of  like  citizenship.  The  one  may,  at  a 
given  time,  be  a  citizen  of  one  State,  and  the  other  an  alien, 
or  a  citizen  of  another  State.  From  the  standpoint,  there- 
fore, of  Federal  Jurisdiction  (at  Common  Law  or  in  Equi- 

sStone  V.  South  Carolina,  117  U.  S.  430;  S  6:  799;  L  29:962; 
Germania  Ins.  Co.  v.  Wisconsin,  119  II.  S.  473;  S  7:  260;  L  30:  461; 
Postal  Telegr.  Cable  Co.  t.  Alabama,  155  U.  S.  482;  S  15:192;  L 
39:  231;  Title  Guaranty  etc.  Co.  v.  Allen,  240  U.  S.  136;  S  36:  345; 
L  60 :  566  (cases  of  suit  by  a  State,  in  one  of  its  own  Courts :  not 
Eemovable  on  the  ground  of  diversity  of  citizenship  between  the 
State  and  the  defendant) . 

(In  Ames  v.  Kansas,  HI  U.  S.  449;  S  4:437;  L  28:482;  and  in 
Southern  Pac.  R.  E.  v.  California,  118  U.  S.  109;  S  6:993;  L  30: 
103,  the  right  of  Removal  of  a  suit  brought  by  a  State  in  one  of  its 
own  Courts,  rested,  not  upon  diversity  of  citizenship,  but  on  Federal 
question  arising  from  Federal  incorporation  of  the  Removing  party). 

«Martin  v.  Baltimore  &  O.  R.  R.,  151  U.  S.  673;  S  14:  533;  L  38: 
311;  Wells  Co.  v.  Gastonia  Co.,  198  U.  S.  177;  S  25:  640;  L  49: 1003; 
Matter  of  Dunn,  212  U.  S.  374;  S  29:299;  L  53:  558;  Macon  Gro- 
cery Co.  V.  Atlantic  Coast  Line,  215  U.  S.  501;  S  30: 184;  L  54:  300; 
many  other  cases;  (the  early  view  having  been  to  the  contrary. 
Bank  of  the  United  States  v.  Deveaux,  5  Cr.  61 ;  L  3 :  38). 

^Oowles  V.  Mercer  County,  7  Wall.  118;  L  19:  86;  Loeb  v.  Colum- 
bia Township,  179  U.  S.  472 ;  S  21 :  174 ;  L  45 :  280  (see  pp.  485,  486) ; 
many  other  cases. 

sDoctor  V.  Harrington,  196  U.  S.  579;  S  25:  355;  L  49:  606;  vari- 
ous other  cases. 

°Ubi  supra. 

"E.  g.,  of  some  one,  and  of  only  that  one  State :  Hope  Ins.  Co.  v. 
Boardman,  6  Or.  57;  L  3:  36;  Memphis  etc.  R.  E.  v.  Alabama,  107  U. 
S.  581;  S  2:  432;  L  27:  518;  Nashua  R.  E.  v.  Lowell  E.  E.,  136  U. 
S.  356;  S  10:1004;  L  34:363;  Patch  v.  Wabash  E.  E.,  207  U.  S. 
277;   S  28:80;  L  52:204. 

See  Multi-Areal  Corporate  Groups,  (§  290). 
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ty)  diversity  of  citizenship  may  exist  as  between  husband 
and  wife." 

§  720.  Certain  Textual  Aspects  of  Section  24  of  the 
Judicial  Code. 

Pre-existing  texts  compiled  in  section  24  of  the  Judicial 
Code  did  not  lend  themselves  readily  to  compilation ;  and, 
as  a  result,  the  section  is  not  textually  symmetrical.  It 
may,  therefore,  be  proper,  at  this  point,  to  make  a  certain 
degree  of  analysis  of  the  section. 

(1)  The  whole  affirmative  grant  of  Jurisdiction  by  this 
section,  in  the  ^eld  now  in  question,  (that  of  the  non-Ex- 
clusive Common  Law  and  Equity  Jurisdiction  of  the  Dis- 
trict Courts ) ,  is  in  the  opening  words  of  the  section  in  ques- 
tion, and  in  certain  portions  of  paragraph  First  thereof.^" 

(2)  The  remainder  of  the  section,  (in  so  far  as  it  deals 
with  the  subject-matter  of  the  present  Part),  either  (a) 
embodies,  or  (b)  otherwise  deals  with,  limitations  of  the 
grant  as  above  presented. 

(3)  Dealings  with  the  matter  of  amount  are  as  follows : 
—  (a)  Land-grant  suits  are  (by  force  of  position  of  the  land- 
grant  text  of  clause  "First",  anterior  to  the  general 
Amount-text  of  that  paragraph)  not  subject  to  an  Amount 
limitation;  (b)  Federal  Question  suits,  and  diversity  of 
citizenship  suits,  are,  in  general,  subjected  to  a  requirement 
of  Amount;"  (c)  suits  by  or  in  behalf  of  the  United  States, 
are  excepted  from  the  amount  requirement  text,  by  the  po- 

^iBarber  v.  Barber,  21  How.  582;  L  16:226  (Federal  suit,  by  di- 
versity of  citizenship,  upon  a  State  alimony  decree). 

See  Husband  and  Wife. 

^^The  district  courts  shall  have  original  jurisdiction  *  *  * 

First.  Of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
*  *  *  between  citizens  of  the  same  State  claiming  lands  under  grants 
from  different  States;  or  where  the  matter  in  controversy  *  *  *  (a) 
arises  under  the  Constitution  or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their  authority,  or  (b)  is  be- 
tween citizens  of  different  States,  or  (c)  is  between  citizens  of  a  State 
and  foreign  States,  citizens,  or  subjects. 

The  words  here  omitted  from  paragraph  "First",  contain  no  inde- 
pendent grant  of  Jurisdiction,  but  are,  in  subject-matter,  repetitive 
of  the  Federal  question  clause  (see  "Federal  Question").  As  to  their 
effect  (solely  by  their  textual  position)  in  respect  of  amount,  see 
below. 

^'("First")  *  *  *  where  the  matter  in  controversy  exceeds,  exclu- 
sive of  interest  and  costs,  the  sum  of  three  thousand  dollars. 
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sition  in  paragraph  "First"  of  the  clause  dealing  with  such 
suits  ;^*  (d)  certain  other  classes  of  Federal  Question  suits 
are  exempted  by  paragraph  "First"  (ad  finem)  .^° 

i*Sucli  suits  being  suits  of  Federal  question.  See  Federal  Ques- 
tion. 

15*  *  *  Provided,  however,  That  the  foregoing  provision  as  to  the 
sum  or  value  of  the  matter  in  controversy  shall  not  be  construed  to 
apply  to  any  of  the  cases  mentioned  in  the  succeeding  paragraphs  of 
this  section. 


CHAPTER  CXXXIV. 

Ultimate  Equivalency  of  the  Three  Jurisdictional 
Grounds  (Federal  Question,  Land-Grant,  and  Di- 
versity OF  Citizenship.  ) 

§  721.    The  Question,  Generally. 

The  Judiciary  legislation — following  the  Judiciary  Ar- 
ticle of  the  Constitution — prescribes  three  distinct  bases  of 
the  Federal  Jurisdiction  now  in  question:  (1)  Federal 
Question;  (2)  land-grant;  (3)  diversity  of  citizenship. 
When,  however,  in  a  particular  suit,  Federal  jurisdiction 
has  been  established — upon  any  one  of  the  three  grounds 
above  mentioned — the  ground  upon  which  it  was  estab- 
lished becomes, — for  the  further  stages  of  the  suit  in  the 
Original  Jurisdiction — immaterial. 

That  is  to  say :  (a)  the  field  of  inquiry  and  of  judgment 
is  the  same,  whether  the  jurisdiction  originated  upon  one  or 
upon  another  of  the  three  grounds;^  and  (b)  the  jurisdic- 
tion is  not  ousted  by  disappearance,  in  the  progress  of  the 
cause,  of  the  original  Jurisdictional  ground,  as : 

1]  By  change  of  citizenship  of  a  party,  terminating  the 
original  (and  then  essential)  diversity  of  citizenship ;* 

2]  Or  by  reduction,  pending  suit,  of  the  amount  in  con- 
troversy, to  a  sum  below  the  amount  originally  essential  to 
jurisdiction  f 

3]  Or  by  disappearance  of  the  Federal  question  upon 
which  the  jurisdiction  originally  rested  ;* 

4]  Or  by  a  denaturing,  pending  the  suit,  of  a  Federal 
question  (the  basis  of  the  Federal  Jurisdiction)  by  a  de- 

'^Thus,  jurisdiction  founded  upon  diversity  of  citizenship  and 
amount,  extends  to  a  counter-claim  not  in  itself  involving  those  fea- 
tures. Kirby  v.  American  Soda  Fountain  Co.,  194  U.  S.  141 ;  S  24 : 
619;  L  48:  911. 

^Morgan's  Heirs  v.  Morgan,  2  Wh.  290;  L  4:  242. 

^Scott  V.  Donald,  165  TJ.  S.  58;  S  17:265;  L  41:632;  Kirby  v. 
American  Soda  Fountain  Co.,  cited  above. 

*Siler  V.  Louisville  &  Nashv.  E.  E.,  213  U.  S.  175;  S  29:451;  L 
53 :  753 ;  Louisville  &  Nashv.  E.  E.  v.  Finn,  235  U.  S.  601 ;  S  35 :  146 ; 
L  59 :  3T9. 

661 


662  Principles  of  the  Federal  law. 

cision  (in  another  case)  destructive  of  the  Federal-Ques- 
tion character,  in  the  Jurisdictional  sense  f 

5]  Or  by  the  introduction  of  substituted  new  parties,  ter- 
minating actual  diversity  of  citizenship  f 

6]  Or  by  judgment  favorable  to  (and  thus  eliminating) 
a  defendant  whose  presence  was  originally  essential  to  the 
jurisdiction ;'' 

7]  Or  by  change  of  interests  upon  which  the  original 
alignment  of  parties  (originally  essential  to  the  jurisdic- 
tion) was  based;* 

8]  Or  by  discontinuance,  by  the  plaintiff,  (operative  as 
to  his  afl&rmative  claim ) ,  if  there  is  pending  a  counter-claim 
by  the  defendant ;' 

9]  Or  by  a  finding,  adversely  to  the  plaintiff,  of  a  value 
less  than  the  requisite  Jurisdictional  amount,  without  valid 
finding  of  absence  of  good  faith  in,  or  color  for,  the  plain- 
tiff's allegation  of  value.^" 

'Michigan  Centr.  E.  E.  v.  Vreeland,  22Y  U.  S.  59;  S  33: 192;  L  57: 
41Y. 

«Clarke  v.  Mathewson,  12  Pet.  164;  L  9 :  1041 ;  Stewart  v.  Dunham, 
115IJ.  S.  61;   S  5:1163;  L  29:329. 

'Lathrop,  Shea  &  Co.  v.  Interior  Construction  Co.,  215  U.  S.  246; 
S  30:  76;  L  54:177;  Illinois  Centr.  K.  E.  v.  Sheegog,  215  U.  S.  308; 
S  30:101;   L  54:208. 

sChicago  V.  Mills,  204  U.  S.  321;   S  27:  286;  L  51:  504. 

'Kirby  v.  American  Soda  Fountain  Co.,  cited  above. 

loSmithers  v.  Smith,  204  U.  S.  632;   S  27:  297;  L  51:  656. 

See  also  §§  753-759. 


CHAPTER  CXXXV. 

Initial  Federal  Jurisdiction;  Federal  Jurisdiction  by 
Removal. — Inter-relation  ;  Essential  Equivalency  ; 
Distinctions.^ 

§  722.    The  Congressional  Texts:— General  View. 

1.  Initial  Federal  Jurisdiction. — The  Judicial  Code, 
in  its  dealing  with  initial  Federal  suit  (in  the  general  field 
now  in  question),  vests  initial  Jurisdiction  by  a  broad  af- 
firmative clause/ — this  affirmative  clause  being  subject  to 
certain  specific  textual  qualifications.^ 

I'initial":   see  §  Y18. 

==§  24:- 

The  district  courts  shall  have  original  jurisdiction  as  follows : 
First.  Of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  brought  by  the  United  States,  or  by  any  officer  thereof 
authorized  by  law  to  sue,  or  between  citizens  of  the  same  State 
claiming  lands  under  grants  from  different  States ;  or,  where  the 
matter  in  controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  three  thousand  dollars,  and  (a)  arises  under 
the  Constitution  or  laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  authority,  or  (b)  is  between 
citizens  of  different  States,  or  (c)  is  between  citizens  of  a  State 
and  foreign  States,  citizens,  or  subjects.  No  district  court  shall 
have  cognizance  of  any  suit  (except  upon  foreign  bills  of  ex- 
change) to  recover  upon  any  promissory  note  or  other  chose  in 
action  in  favor  of  any  assignee,  or  of  any  subsequent  holder  if 
such  instrument  be  payable  to  bearer  and  be  not  made  by  any 
corporation,  unless  such  suit  might  have  been  prosecuted  in  such 
court  to  recover  upon  said  note  or  other  chose  in  action  if  no 
assignment  had  been  made:  Provided,  however.  That  the  fore- 
going provision  as  to  the  sum  or  value  of  the  matter  in  contro- 
versy shall  not  be  construed  to  apply  to  any  of  the  cases  men- 
tioned in  the  succeeding  paragraphs  of  this  section. 

^Judicial  Code,  §  24,  clause  Sixteenth: — 

*  *  *  And  all  National  banking  associations  established  under 
the  laws  of  the  United  States  shall,  for  the  purposes  of  all  other 
[i.  e.,  all  ordinary]  actions  by  or  against  them,  real,  personal,  or 
mixed,  and  all  suits  in  equity,  be  deemed  citizens  of  the  States 
in  which  they  are  respectively  located. 

A  suit  by  shareholders  of  a  national  bank  against  the  directors,  for 
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making  good,  losses  due  to  unauthorized  investments,  is  within  this 
clause.    Herrmann  v.  Edwards,  238  U.  S.  107;  S  35 :  839 ;  L  59 :  1224. 
As  to  Congressionally  incorporated  railroads,  see  §  682,  If  9,  ad  fin., 
note. 

*Jud.  Code,  §  28,  as  Amended  by  Act  of  Jan'y  20,  1914  (38  Stats. 
278)  :— 

Any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising  under 
the  Constitution  or  laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  authority,  of  which  the  dis- 
trict courts  of  the  United  States  are  given  original  jurisdiction 
by  this  title,  which  may  now  be  pending  or  which  may  hereafter 
be  brought,  in  any  State  court,  may  be  removed  by  the  defendant 
or  defendants  therein  to  the  district  court  of  the  United  States 
for  the  proper  district.  Any  other  suit  of  a  civil  nature,  at  law 
or  in  equity,  of  which  the  district  courts  of  the  United  States  are 
given  jurisdiction  by  this  title,  and  which  are  now  pending  or 
which  may  hereafter  be  brought,  in  any  State  court,  may  be  re- 
moved into  the  district  court  of  the  United  States  for  the  proper 
district  by  the  defendant  or  defendants  therein,  being  non-resi- 
dents of  that  State.  And  when  in  any  suit  mentioned  in  this 
section  there  shall  be  a  controversy  which  is  wholly  between  citi- 
zens of  different  States,  and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more  of  the  defendants  actually 
interested  in  such  controversy  may  remove  said  suit  into  the 
district  court  of  the  United  States  for  the  proper  district  *  *  * 
[exceptional  Eemoval:  as  to  which,  see  our  §  730].  Whenever 
any  cause  shall  be  removed  from  any  State  court  into  any  dis- 
trict court  of  the  United  States,  and  the  district  court  shall  de- 
cide that  the  cause  was  improperly  removed,  and  order  the  same 
to  be  remanded  to  the  State  court  from  whence  it  came,  such 
remand  shall  be  immediately  carried  into  execution,  and  no  ap- 
peal or  writ  of  error  from  the  decision  of  the  district  court  so 
remanding  such  cause  shall  be  allowed:  Provided,  That  no  case 
arising  under  an  act  entitled  "An  act  relating  to  the  liability  of 
common  carriers  by  railroad  to  their  employees  in  certain  cases," 
approved  April  twenty-second,  nineteen  hundred  and  eight,  or 
any  amendment  thereto,  and  brought  in  any  State  court  of  compe- 
tent jurisdiction  shall  be  removed  to  any  court  of  the  United 
States.  And  provided  further,  [Act  of  1914,  above  referred  to] 
That  no  suit  brought  in  any  State  Court  of  competent  jurisdic- 
tion against  a  railroad  company,  or  other  corporation  or  person, 
engaged  in  and  carrying  on  the  business  of  a  common  carrier, 
to  recover  damages  for  delay,  loss  of,  or  injury  to  property  re- 
ceived for  transportation  by  such  common  carrier,  under  section 
twenty  of  the  Act  to  regulate  commerce;  approved  February 
fourth,  1887,  as  amended  *  *  *  shall  be  removed  to  any  court  of 
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The  Judicial  Code  (as  now  Amended)  in  its  general  and 
afBrmative  aspects,'  defines  Federal  Jurisdiction  by  Ee- 
moval  in  terms  of  the  non-Exclusive  Federal  initial  Juris- 
diction of  Code  section  24 :  with  the  corollary  of  Equiva- 
lency, in  general,  between  (a)  the  "suit,"  ar  the  "separable 
controversy,"  of  this  Kemoval  text,  and  (b)  the  "suit" 
(issue)  of  section  24,  Paragraph'  First. 

Such  Equivalency  is  illustrated:  (1)  favorably  to  Re- 
moval, by  Removal  character  of  an  Eminent  Domain  com- 
pensation issue  arising  under  a  State  taking;^  of  a  pro- 
ceeding under  a  State  statute,  for  setting  aside  a  judg- 
ment f  and  of  a  suit  by  a  State  in  one  of  its  own  Courts,  pre- 
senting a  Federal  question;'  and  (2)  adversely  to  Removal, 
by  non-Removability  of  a  suit  initiated  by  creditor's  bill  but 
(pursuant  to  State  Procedure  law)  without  prior  judgment 
at  law,^°  (the  Federal  Courts  having — as  matter  of  defini- 
tion of  Equity  and  of  Equity  Procedure — no  initial  Juris- 
diction of  such  a  suit)  ;^^  by  non-Removability"  of  a  State 
suit  Ancillary  to  an  earlier  State  suit,  (such  Ancillary 
State  suit  not  being  capable  of  initial  Federal  Jurisdiction, 

the  United  States  when  the  matter  in  controversy  does  not  exceed 
the  sum  or  value  of  $3,000. 

Cases  upon  the  qualificatory  portions  of  texts  above  cited  are: 
Kansas  City  So.  Ey.  v.  Leslie,  238  U.  S.  599;  S  35:  844;  L  59: 1478; 
Southern  Ey.  v.  Lloyd,  239  U.  S.  496;    S  36:  210;  L  60:  402. 

""General" :   as  to  exceptional  Eemoval,  see  §  730. 

"Affirmative" :   i.  e.,  apart  from  the  qualificatory  texts  above  cited. 

'The  terms  "suit",  "controversy",  "issue",  and  the  like,  being  to  this 
intent,  interchangeable  variants,  (§§  580  et  seq.). 

'Pacific  E.  E.  Eemoval  Cases,  115  U.  S.  1;  S  5:1113;  L  29:319; 
Traction  Co.  v.  Mining  Co.,  196  U.  S.  239;    S  25:  251;   L  49:  462. 

«Oowley  V.  Northern  Pac.  E.  E.,  159  U.  S.  569;  S  16: 127;  L  40: 
263. 

'Ames  V.  Kansas,  111  U.  S.  449;  S  4:437;  L  28:482;  Southern 
Pac.  E.  E.  V.  California,  118  U.  S.  109;   S  6:  993;   L  30: 103. 

"Myers  v.  Swann,  107  U.  S.  546;  S  2:  685;  L  27:  583;  Cochran  v. 
Montgomery  County,  199  IT.  S.  260;  S  26:  58;  L  50: 182. 

"Cates  V.  Allen,  149  U.  S.  451 ;   S  13 :  883 ;  L  37 :  804. 

"Bank  v.  Tumbull,  16  Wall.  190;  L  21:296;  Sewing  Machine 
Cos.'  Case,  18  Wall.  553;  L  21:914;  Vannevar  v.  Bryant,  21  Wall. 
41;  L  22:  476;  Barrow  v.  Hunton,  99  U.  S.  80;  L  25:  407;  American 
Bible  Soc'y  v.  Price,  110  U.  S.  61;  S  3:  440;  L  28:  70;  Mutual  Ee- 
serve  Ass'n  v.  Phelps,  190  U.  S.  147;  S  23:  707;  L  47:  987;  Arkansas 
V.  Kansas  &  Tex.  Coal  Co.,  183  U.  S.  185;   S  22:  47;  L  46: 144. 
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but  being  within  State  Exclusiveness  for  initial  suit) ; 
by  the  requirement,  for  Removal,  of  the  same  (and  with  the 
same  definition  of)  solidarity  of  diverse  citizenship  (as 
among  plaintiffs  and  as  among  defendants)  that  is  required 
for  the  Federal  initial  Jurisdiction  by  diversity  of  citizen- 
ship;^* by  non-Eemovability,  in  general,  of  an  issue  not 
capable  of  being  dealt  with  by  the  particular  District  Court 
in  question  in  a  manner  binding  upon  all  parties  con- 
cerned ;^°  by  non-Eemovability  of  suit  by  a  State,  where  di- 
versity of  citizenship  is  the  only  ground  of  Removal  (a 
State  not  being  a  citizen)  ;^'  and  by  immateriality  of  citizen- 
ship of  a  mere  Intervenor." 

§  723.    "Jurisdiction". 

The  term  "jurisdiction",  in  the  general  Removal  text 
now  in  question,  is  here  employed,  not  in  the  restricted 
sense"  of  Jurisdiction  of  a  District  Court  as  a  Court  of  the 
United  States,  but  in  the  general  Common  Law  sense." 

§  724.    Class  or  Type  of  State  Court. 

The  class  or  type  of  a  State  Court  in  question  is  imma- 
terial.'" 

§  725.  Relation  between  (a)  Jurisdiction  of  the  State 
Court,  and  (b)  Federal  Removal  Jurisdiction:— Valid 
State  Jurisdiction  as  Essential:  (a)  to  Federal  Removal- 
Jurisdiction  of  the  Merits;  but  not  (b)  to  Federal  Re- 
moval-Jurisdiction of  the  Question  of  State  Jurisdiction. 

1.  Where  the  Removal  texts — ^in  one  or  in  another  form 
of  words,'^  refer  to  a  suit,  or  issue,  as  pending  (for  Removal 

i^See  Ancillary  Suit,  (§§  584,  722). 

"Myers  v.  Swann,  107  U.  S.  546;  S  2:685;  L  27:583;  Hanrick 
V.  Hanrick,  153  U.  S.  192;  S  14:835;  L  38:685  (dealing  with  ex- 
ceptional Removal,  but  pertinent  here,  a  fortiori). 

i=Bellaire  v.  Baltimore  &  O.  R.  E.,  146  U.  S.  117;  S  13: 16;  L  36: 
910. 

"Title  Guaranty  Co.  v.  Allen,  240  TJ.  S.  136;  S  36: 345;  L  60:  566. 

"Cable  V.  Ellis,  110  U.  S.  389;  S  4:85;  L  28:186;  Torrence  v. 
Shedd,  144  U.  S.  527;  S  12:  726;  L  36:  528.    See  §  737. 

"§  830. 

i°I.  e.,  to  include  jurisdiction  whether  as  fixed  by  Federal  law 
proper,  or  by  principles  of  general  law.  Cases,  generally,  cited  in  this 
Chapter. 

^"Thus,  a  Common  Law  or  Equity  issue  may  be  Eemoved  from  a 
State  Probate  Court,  as  a  "separable  controversy".    (§§  772-776). 

""Pending",  "brought",  "commenced". 
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purposes)  in  a  State  Court,  they  mean :  "as  pending" ;  "in 
so  far  as  pending" ;  and  thus  include  the  sense  "colorably 
pending"."  As  a  corollary,  the  Federal  Kemoval  Jurisdic- 
tion is  measured  in  and  by  terms  of  the  jurisdiction  of  the 
State  Court :  in  the  sense  that  it  extends  only  to  the  extent 
of  the  jurisdiction — actual  or  merely  colorable — of  the 
State  Court.  If,  in  a  particular  instance,  the  State  Court 
has  mere  color  (but  not  reality)  of  jurisdiction,  then,  and  in 
such  case,  the  Federal  Removal  jurisdiction  is  limited  to 
the  question  of  jurisdiction  of  the  State  Court;  and  thereby 
to  duty  and  power  of  dismissal,  with  finality,  as  between 
the  parties,  for  lack  of  jurisdiction  in  the  State  Court. ^^ 

That  is  to  say — the  Federal  Court  takes  over  to  itself,  (in 
such  case),  by  Removal,  the  power  and  duty  vested  in  the 
State  Court;  namely,  that  of  dismissal  of  the  suit;  and 
takes  over  nothing  else.** 

The  question  (thus  Removed)  of  jurisdiction  of  the  State 
Court  may,  of  course,  be  a  question  of  law ;  or  a  question 
of  fact ;  or  a  question  of  mixed  law  and  fact.*'^ 

2.  From  the  standpoint  of  Merits,  the  general  principle 
is  very  commonly  presented  in  the  expression :  that  juris- 
diction in  the  State  Court  is  essential  to  Removal :  mean- 
ing, however,  simply  that  State  jurisdiction  of  the  Merits  is 
essential  to  effectual  Removal  of  the  Merits.*" 

§  726.    Removability  as  of  What  Period  or  Stage. 
The  conditions  warranting  Removal : 
1]  Must  have  existed  at  the  commencement  of  the  suit  in 
the  State  Court;" 

'^Oases  cited  below. 

"^Goldey  v.  Morning  News,  156  U.  S.  518;  S  15:559;  L  39:517; 
Conley  v.  Mathieson  Works,  190  U.  S.  406;  S  23:728;  L  47:1113; 
Geer  v.  Mathieson  Works,  190  U.  S.  428;  S  23:807;  L  47:1122; 
Eemington  v.  Central  Pac.  E.  E.,  198  U.  S.  95;  S  25:  577;  L  49: 
959;  Mechanical  Appliance  Co.  v.  Castleman,  215  U.  S.  437;  S  30: 
125;  L  54:272;  Davis  v.  Cleveland,  Cinn.  etc.  Ey.,  217  U.  S.  157; 
S  30:463;   L  54:708. 

'*As  matter  of  Procedure,  a  Eemoving  party  may  Eemove  generally. 
In  suck  case,  the  Federal  Court  passes  first  on  the  question  of  juris- 
diction of  the  State  Court;  and,  if  sustaining  that  jurisdiction  (and 
its  own  jurisdiction),  proceeds  upon  the  Merits.    Oases  above  cited. 

^"Cases  above  cited.    ^°Cases  above  cited. 

^^Thus,  where,  by  counter-claim,  pleaded  in  a  State  Court,  the 
original  plaintiff  there  becomes,  pro  tanto,  a  defendant,  Eemoval  does 
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2]  Must  have  continued  up  to  the  initiation  of  Eemoval 
Procedure;^*  and 

3]  Must  still  continue,  thereafter,  both  in  the  State 
Court,  (pending  a  controversy  over  Eemoval  right ),^''  and 
in  the  District  Court,  (after  effectual  assumption  of  juris- 
diction by  that  court)  f  and,  in  the  latter  situation,  up  to 
a  point,  (typically,  that  of  trial  in  the  District  Court),  be- 
yond which  it  would  be  harsh  and  impracticable  to  carry 
out  and  to  enforce  this  principle." 

§  727.   Procedure  of,  and  Incidental  to,  Removal. 

1.  In  so  far  as  right  of  Removal,  in  a  particular  case, 
turns  upon  an  issue  (of  law  or  of  fact)  not  within  the  field 
of  Federal  Question,  such  issue  is  for  the  State  Courts.^^ 

2.  Procedure  of  Removal,  as  initiated  in  the  State  Court, 
is  provisional,  and  depends,  for  ultimate  operativeness, 
upon  completion  to,  and  in,  the  Federal  Court.'*' 

3.  Subject  to  the  principles  above  stated,  a  Removal  pe- 
tition, on  its  face  well-founded,  operates  immediately  to 
vest  in  the  Federal  Court,   (subject  to  Remand  by  that 

not  lie  in  his  favor  upon  the  controversy  thus  raised,  even  if  he  be- 
comes non-suit  upon  his  own  claim.  West  v.  Aurora  City,  6  Wall. 
139;  L  18:  819. 

^^Gibson  V.  Bruce,  108  U.  S.  561 ;  S  2 :  873 ;  L  27 :  825 ;  Chesapeake 
&  O.  Ey.  V.  Dixon,  179  U.  S.  131 ;  S  21 :  67 ;  L  45  :  121 ;  Texas  &  Pac. 
Ey.  V.  Eastin,  214  U.  S.  153;   S  29:  564;  L  53:  946. 

"^A  defendant  in  a  State  Court,  having  right  of  Eemoval,  waives 
such  right,  by  bringing  in  a  new  defendant,  and  by  seeking  and  ob- 
taining relief  against  the  latter,  in  diminution  of  a  judgment  against 
the  original  defendant,  or  by  pleading  a  counter-claim.  Texas  &  Pac. 
Ey.  V.  Eastin,  cited  above. 

'"Thus,  discontinuance,  by  the  plaintiff,  (after  effectual  Eemoval) 
as  against  a  defendant  whose  presence  was  essential  to  the  Eemoval 
jurisdiction,  is  fatal  to  continuance  of  the  Federal  Eemoval  jurisdic- 
tion, and  requires  Federal  Eemand  to  the  State  Court.  Texas 
Transp'n  Co.  v.  Seeligson,  122  U.  S.  519;   S  7: 1261;  L  30: 1150. 

^^As  to  operation,  in  the  field  here  in  question,  of  Waiver  or  Estop- 
pel, see  under  those  heads  (§§  782-784). 

s^Illinois  Centr.  E.  E.  v.  Sheegog,  215  U.  S.  308;  S  30: 101;  L  54: 
208;  Cincinnati  etc.  Ey.  v.  Slade,  216  U.  S.  78;  S  30:  230;  L  54:  390. 

s^Stevens  v.  Nichols,  130  U.  S.  230;  S  9:518;  L  32:914;  Crehore 
V.  Ohio  etc.  Ey.,  131  U.  S.  240;  S  9:692;  L  33:144;  Jackson  v. 
AUen,  132  U.  S.  27;  S  10:  9;  L  33:  249;  In  re  Winn,  213  U.  S.  458; 
S  29:515;  L  53:873. 
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Court),  jurisdiction  in  respect  of  issues  of  fact  material  to 
Eemoval-right."^ 

4.  A  Eemoval  petition,  not  on  its  face  well-founded,  has, 
in  absence  of  assumption  of  jurisdiction  by  the  Federal 
Court,  no  operation  upon  the  jurisdiction  of  the  State 
Court/= 

5.  If,  however,  in  such  case,  the  District  Court  (wrong- 
fully) assumes  jurisdiction,  the  State  Court  is  bound  there- 
by, until  Federal  reversal  of  the  District  Court's  action." 

6.  Except,  however,  to  such  provisional  extent.  Federal 
jurisdiction  assumed  without  right  thereto,  (and  apart 
from  Waiver  or  Estoppel),"  is  null  and  void,  in  the  strict 
sense.  ^' 

7.  After  Eemoval  Procedure,  (effectual,  in  law,  but  not 
recognized  by  the  State  Court),  the  Eemoving  party  may, 
under  protest,  defend  his  rights  (upon  jurisdiction,  and 
upon  the  Merits),  in  the  State  Court,  without  waiver  of  the 
Eemoval.^^ 

8.  Eight  of  Eemoval  involves,  as  an  Incident,  right  of 
such  action  in  the  State  Court  as  is  necessary  or  convenient 
for  effectuation  of  Eemoval.*" 

9.  Where  (exceptionally)  the  Eemoval  texts  predicate 
Eemoval  as  before  trial,    (rather  than  as  of  an  earlier 

3*Stone  V.  South  Carolina,  117  U.  S.  430;  S  6:799;  L  29:962; 
Carson  v.  Hyatt,  118  U.  S.  279;  S  6:1050;  L  30:167;  Burlington 
etc.  Ey.  V.  Dunn,  122  U.  S.  613;   S  7: 1262;   L  30: 1159. 

^^Thorn  Wire  Hedge  Co.  v.  Fuller,  122  U.  S.  535;  S  7: 1265;  L  30: 
1235 ;  Iowa  Centr.  Ey.  v.  Bacon,  236  U.  S.  305 ;  S  35 :  357 ;  L  59 : 
S91. 

s^Dowellv.  Applegate,  152U.  S.  327;  8  14:611;  L  38:  463;  Chesa- 
peake &  0.  Ey.  v.  McCabe,  213  U.  S.  207;   S  29:  430;  L  53:  765. 

"§§  782-784. 

38Florida  Centr.  E.  E.  v.  Bell,  176  U.  S.  321 ;  S  20 :  399 ;  L  44 :  486 ; 
North  American  Transp'n  Co.  v.  Morrison,  178  U.  S.  262;  S  20:  869; 
L  44:1061. 

^sMissouri  Pac.  Ey.  v.  Fitzgerald,  160  U.  S.  556;  S  16:  389;  L  40: 
536. 

*"As,  special  appearance  for  objection  to  the  State  Court's  jurisdic- 
tion, without  waiver  of  Eemoval  right,  non  obstante  State  law  textu- 
ally  to  the  contrary.  Goldey  v.  Morning  News,  156  U.  S.  518;  S  15: 
559;  L  39:517;  Commercial  Mutual  Ace.  Co.  v.  Davis,  213  F.  S. 
245;  S  29:445;  L  53:782;  Davis  v.  Cleveland,  Cinn.  etc.  Ey.,  217 
U.  S.  157;  S  30:  463;  L  54:  708.    See  §§  661-663. 
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period),  the  first  of  a  possible  succession  of  trials  is  in- 
tended.*^ 

10.  A  suit  effectually  Eemoved  is,  in  general,  Eemoved  as 
of  its  standing  in  the  State  Court  immediately  preceding 
the  filing  of  the  Removal  petition ;  and  with  its  Incidents 
then  existing;*^  provided  the  features  in  question  are  con- 
sonant with  fundamental  principles  of  Federal  Procedure.*' 

11.  Where  the  Federal  Court  has  wrongfully  assumed 
jurisdiction,  it  is  under  the  duty  of  making  Remand  to  the 
State  Court.** 

12.  An  order  of  Remand  is  not  subject  to  Appeal  or 
Error,*"  but  is  subject  to  review  by  Mandamus.** 

§  728.  Counter-Olaim  As,  or  As  Not,  Operative  for  Re- 
moval. 

By  estoppel  of  the  plaintiff  (through  yielding  without  ob- 
jection to  de  facto  Removal  by  the  defendant)  a  counter- 

*iBible  Soc'y  v.  Grove,  101  U.  S.  610;  L  25:847;  McDonneU  v. 
Jordan,  178  U.  S.  229;    S  20:  886;   L  44: 1048. 

*^E.  g.,  a  counter-claim  theretofore  pleaded  (Mackay  v.  Uinta  De- 
velopment Co.,  229  U.  S.  173;  S  33:638;  L  57:1138);  an  attach- 
ment upon  mesne  process  (Clark  v.  Wells,  203  TJ.  S.  164;  S  27:43; 
L  51 :  138) ;  an  Injunction  bond  (Eussell  v.  Farley,  105  TJ.  S.  433,  437; 
L  26 :  1060 :  "The  injunction  bond  taken"  *  *  *).  See  Jud.  Code,  §§ 
36,  38. 

*^Thus,  a  pleading,  in  a  State  Court,  in  a  Common  Law  action,  of 
an  Equitable  defence,  did  not,  prior  to  the  recent  change  in  Federal 
Procedure  in  that  regard  (see  Equitable  Defence  at  Law)  survive 
Eemoval.  Northern  Pac.  E.  E.  v.  Paine,  119  U.  S.  561 ;  S  7 :  323 ;  L 
30:513.  (In  this  instance,  the  pleading,  while  not  surviving  as 
pleading,  was  operative  as  an  admission  of  record — the  defendant 
having  neglected  to  have  it  struck  from  the  record). 

**Even  after  having  mistakenly  heard  the  case  and  entered  judg- 
ment for  the  plaintiff  (North  American  Transp'n  Co.  v.  Morrison,  178 
U.  S.  262;    S  20:869;    L  44:1061);    the  colorable  judgment  being 
null  (case  cited).    See  Eemand,  and  cases  cited. 
« Jud.  Code,  §28:— 

*  *  *  Whenever  any  cause  shall  be  removed  from  any  State 
court  into  any  district  court  of  the  United  States,  and  the  dis- 
trict court  shall  decide  that  the  cause  was  improperly  removed, 
and  order  the  same  to  be  remanded  to  the  State  court  from 
whence  it  came,  such  remand  shall  be  immediately  carried  into 
execution,  and  no  appeal  or  writ  of  error  from  the  decision  of 
the  district  court  so  remanding  such  cause  shall  be  allowed :  *  *  * 
See  our  §  824. 
*"§  816. 
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claim  (making  up  jurisdictional  amount  otherwise  lack- 
ing) may,  if  in  character  and  amount  inherently  within  the 
Federal  jurisdiction,  operate  ultimately  to  validate  the 
Removal.*' 

§  729.    Separable  Controversy." 

Illustration  of  the  use  of  the  term  "separable  contro- 
versy" may  be  presented:  (1)  by  an  example  of  separable 
controversy;*^  (2)  by  examples  of  controversy  not  separ- 
able.^" 

§  730.    Exceptional  Removal:— Civil  Causes." 

1.  Removal  of  Civil  causes  is,  in  certain  exceptional  situ- 
ations, given  exceptional  breadth,  and  breadth  greater  than 
that  of  initial  Federal  Jurisdiction. 

2.  In  a  considerable  degree,  the  broadening  is  mere  mat- 
ter of  pleading :  that  is  to  say,  it  gives  effect,  for  purposes 
of  Removal,  not  only  to  the  plaintiff's  pleading,  but  also 
to  the  pleading  of  the  defendant." 

3.  Where,  or  in  so  far  as,  the  broadening  is  not  mere 
matter  of  pleading,  it  is,  in  general,  a  broadening  (for  Re- 

"Maekay  v.  Uinta  Development  Co.,  229  U.  S.  1Y3;  S  33:  638;  L 
57 :  1138.     See  citation  of  the  case,  §  783,  par.  1. 

^^As  to  "suit",  "controversy",  "case",  "proceeding",  etc.,  and 
"issue",  as-  interchangeable  variants,  see  §§  580-584. 

*'Where,  pursuant  to  a  State  statute  of  Extension  (§§  554-557)  of 
Equity  Procedure,  a  junior  mortgagee  brought  suit  to  foreclose,  and 
joined  the  senior  mortgagee  as  a  co-defendant  with  the  mortgagor; 
and  the  mortgagor  and  the  junior  defendant  both  severally  chal- 
lenged the  senior  mortgagee,  there  existed  a  separable  controversy 
between  the  mortgagee  and  the  plaintiff  on  one  side,  and  the  senior 
mortgagee  on  the  other  side.  Fritzlen  v.  Boatmen's  Bank,  212  U.  S. 
364;   S  29:366;   L  53:551. 

'"Plymouth  Mining  Co.  v.  Amador  Canal  Co.,  118  U.  S.  264;  S  6: 
1034;  L  30:232;  Chicago,  Eock  Isl.  &  Pac.  E.  E.  v.  Martin,  178  U. 
S.  245 ;  S  20 :  854 ;  L  44 :  1055 :  (mere  separate  answers,  in  a  tort 
joint  under  State  law,  and  alleged  as  joint,  do  not  present  separable 
controversies) . 

See  also  Fidelity  Ins.  Co.  v.  Huntington,  117  U.  S.  280;  S  6:733; 
L  29:  898;  Core  v.  Vinal,  117  U.  S.  347 ;  S  6:767;  L  29:  912;  Graves 
V.  Corbin,  132  U.  S.  571;  S  10: 196;  L  33:  462;  Brown  v.  Trousdale, 
138  U.  S.  389;   S  11:308;   L  34:987. 

'^For  Congressional  texts  of  more  general  character  covering  both 
Civil  and  Criminal  Eemoval,  see  our  §  714. 

For  other  Congressional  texts,  see  Jud.  Code,  §§  30-33. 

"^See  the  texts  above  referred  to. 
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moval)  of  the  field  of  Federal  Question  as  in  genera?^  de- 
fined." 

4.  In  respect  of  such  exceptional  Removal-right,  perti- 
nent principles  of  general  Removal  are,  in  general,  opera- 
tive :  as,  in  respect  of  requirement,  in  general,  of  diversity 
of  citizenship,^"  and  of  unity  of  action  in  Removal  Pro- 
cedure.'" 

5.  Certain  of  those  principles  are,  however,  in  some  situ- 
ations, departed  from." 

^^See  Federal  Question. 

^*See  the  texts  above  referred  to. 

'5 Jefferson  v.  Driver,  117  U.  S.  272;  S  6:729;  L  29:897;  Cam- 
bria Iron  Co.  V.  Ashbum,  118  U.  S.  54;  S  6:  929;  L  30:  60;  Hancock 
V.  Holbrook,  119  IT.  S.  586;  S  7:  341;  L  30:  538;  Cochran  v.  Mont- 
gomery County,  199  TJ.  S.  260;   S  26:  58;  L  50: 182. 

"^Myers  v.  Swann,  107  U.  S.  546;  S  2:685;  L  27:583;  Hanrick 
V.  Hanrick,  153  U.  S.  192;   S  14:  835;  L  38:  685. 

^'E.  g.,  in  provision  for  Removal  by  a  plaintiS,  in  land-grant  suit, 
( Jud.  Code,  §  30) ;  and  in  non-requirement,  in  certain  situations,  of 
solidarity  of  action  within  a  party-group  (Jud.  Code,  §§  30-33). 


CHAPTER  CXXXVI. 

Disqualification  of  Assignee,  Endorsee,  or  Bearee,  As 
Plaintiff  In  An  Intra-State  District  Court.^ 

§  731.    Prefatory:— Intent  and  Aim  of  the  Enactment. 

Such  plaintiffs  as  are,  by  the  text  in  question,  disquali- 
fied for  the  Federal  intra-State  Common  Law  or  Equity 
Jurisdiction,  are  so  disqualified,  not  as  matter  of  Con- 
gressional policy  adverse  to  such  plaintiffs,  as  such,  but 
pursuant  to  a  two-fold  purpose  of : 

(1)  Prevention,  in  the  classes  of  situation  dealt  with  by 
the  text,  of  transfer  and  acquisition  (in  itself  bona  fide  and 
valid  in  pais )  ^  of  choses  in  action,  for  the  purpose  of  creat- 
ing Federal  (as  against  State)  Jurisdiction:  that  is  to 
say,  prevention  of  trading  in  Federal  Jurisdiction. 

(2)  Eemoval  of  opportunity  of  creation  in  pais  of  pre- 
tended, fictitious,  and  merely  colorable  Federal  Jurisdic- 
tional situations:  that  is  to  say,  removal  of  opportunity 
of  perpetrating  frauds  upon  the  Federal  Jurisdiction.^ 

The  adverse  operation,  to  a  certain  extent,  upon  certain 
situations,  (of  the  former  of  these  two  classes),  not  within 
the  primary  aim  of  the  Enactment,  is  a  mere  incident,  nec- 
essary to  the  effectual  carrying  out  of  such  primary  aim : 
(a  result  constantly  necessary,  and  very  frequent,  in  In- 
hibitory legislation  based  upon  Public  Policy). 

iJud.  Code,  §  24,  1  First:— 

No  district  court  shall  iave  cognizance  of  any  suit  (except  upon 
foreign  bills  of  exchange)  to  recover  upon  any  promissory  note  or 
other  chose  in  action  in  favor  of  any  assignee,  or  of  any  subse- 
quent holder  if  such  instrument  be  payable  to  bearer  and  be  not 
made  by  any  corporation,  unless  such  suit  might  have  been  pros- 
ecuted in  such  court  to  recover  upon  said  note  or  other  chose  in 
action  if  no  assignment  had  been  made. 

'Such  as  is  considered  in  the  section  cited  above. 

'Bank  of  the  United  States  v.  Planters'  Bank,  9  Wh.  904,  909 ;   L 
6:  244;  Brown  v.  Fletcher,  235  U.  S.  589,  595;   S  35: 154;  L  59:  374. 
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§  732.  Certain  Typical  Situations  Not  Within  the 
Terms  of  the  Text  Cited. 

Before  considering  (in  a  succeeding  section)  the  ques- 
tion of  Interpretation  proper,  of  the  text,  (that  is  to  say, 
narrowing  or  expansion  by  Interpretation,  pure  and  sim- 
ple, of  the  language  of  the  text  in  question ) ,  we  may  con- 
veniently consider  certain  typical  situations,  superficially 
(but  only  superficially)  within  the  language  of  the  text. 
Such  situations  may  be  presented  as  follows : — 

(1)  Novation  and  the  Like. — ^As  matter  of  definition 
of  its  terms,  the  inhibition  of  the  text  does  not  extend  to  a 
situation  arising  by  novation  or  the  like :  since  the  plain- 
tiff, in  such  case,  sues,  not  as  assignee  or  transferee  of  (and 
upon)  the  original  promise,  but  as  promisee  under  (and 
upon )  the  new  promise.* 

(2)  The  Situation  op  No  Cause  of  Action  in  the 
Tkansferor. — The  text  in  question  is,  as  matter  of  defini- 
tion of  its  terms,  limited  to  the  situation  of  a  chose  in  action 
actually  (and  not  merely  in  form)  existing,  in  favor  of  the 
transferor,  at  the  time  of  the  assignment:  that  is  to  say, 
the  situation  in  which  the  transferor  has,  existing  in  him- 
self, a  cause  of  action,  to  transfer.^ 

(3)  Merger  in  a  Judgment. — If  a  chose  in  action,  in 
character  within  the  inhibition  of  the  text  in  question,  is 
transferred ;  and  the  transferee  reduces  his  claim  to  judg- 
ment, in  some  competent  Court,  the  original  cause  of  action 
is,  under  general  principles,  merged  in  the  judgment,  (in 
favor  of  the  transferee),  and  the  text  in  question  (as  mat- 
ter of  definition  of  its  terms  by  general  law),  does  not 
extend  to  the  judgment  creditor,  suing  upon  his  judgment." 

'Superior  City  v.  Eipley,  138  F.  S.  93;  S  11:  288;  L  34:  914;  New 
Orleans  v.  Quinlan,  173  U.  S.  191;  S  19:329;  L  43:  664;  American 
Colortype  Co.  v.  Continental  Co.,  188  U.  S.  104;  S  23:  265;  L  4Y:  404. 

^Thus,  where  the  maker  of  a  negotiable  note  is  a  mere  accommo- 
dation maker,  as  between  him  and  the  payee,  and  the  latter  endorses 
the  note  before  maturity,  for  value,  and  without  notice,  the  endorsee  is 
not  within  the  terms  of  the  inhibition  of  the  text.  Holmes  v.  Gold- 
smith, 147  U.  S.  150 ;  S  13 :  288 ;  L  37 :  118. 

So,  where  a  municipal  corporation,  as  mere  matter  of  business  con- 
venience, makes  its  notes  payable  to  the  order  of  its  own  Treasurer, 
and  he  endorses  them  to  purchasers.  Blair  v.  Chicago,  201  U.  S.  400 ; 
S  26:427;  L  50:  801. 

«Ober  V.  Gallagher,  93  U.  S.  199;   L  23:  829. 
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(4)  Issues  Incidentally  Arising  in  the  Progress  of 
THE  Cause. — As  matter  of  general  Federal  law  (and  not  of 
Interpretation  of  the  particular  text  in  question)  the  text 
deals  only  with  the  issues  initially  presented  as  a  ground 
of  Federal  jurisdiction,  and  not  with  issues  newly  and 
incidentally  arising  in  the  progress  of  the  cause  f  this 
proposition  being  not  matter  of  Interpretation  of  the  par- 
ticular text  in  question,  but  a  mere  application  of  a  general 
principle  of  Unwritten  Federal  law,  tacitly  adopted  from 
the  Common  Law.' 

§  733.    Interpretation  Proper,  of  the  Text  in  Question. 
Interpretation  proper  of  the  text  in  question  may  be  pre- 
sented as  follows : — 

(1)  Interpretation  Furthering,  or  Expansive  of,  the 
Letter  of  the  Text. — The  text  extends  to  the  case  of  a 
note  or  bond  secured  by  mortgage,  from  the  standpoint  of 
foreclosure  suit  f  to  municipal  bonds  payable  to  bearer  •^° 
to  a  contract  for  re-conveyance  of  land,  creating,  in  effect, 
a  mortgage;"  to  contracts  of  sale  and  purchase  of  land, 
generally  ;^^  to  assignments  of  judgments ;"  and  to  assign- 
ment effected  in  and  by  Judicial  sale.^* 

(2)  Interpretation  Limitative  of  the  Letter  of  the 
Text. — The  inhibition  of  the  text  does  not  extend  to  ordi- 
nary dealings  between  co-owners  of  land.^° 

■'As,  by  Amendment.    Ober  v.  Gallagher,  cited  above. 

«See  Collateral  Issues  (§§  575,  576). 

'Sbeldon  v.  Sill,  8  How.  441;  L  12: 1147;  Kolze  v.  Hoadley,  200  U. 
S.  76;   S  26:220;   L  50:377. 

"Ackley  School  District  v.  Hall,  113  TJ.  S.  135;  S  5:371;  L  28: 
954;  New  Providence  v.  Halsey,  117  TJ.  S.  336;  S  6:  764;  L  29:  904. 

"Shoecraft  v.  Bloxham,  124  U.  S.  730 ;  S  8 :  686 ;  L  31 :  574. 

"Plant  Investment  Co.  v.  Key  "West  Ry.,  152  U.  S.  71;  S  14:  483; 
L  38:  368. 

i^Metcalf  V.  Watertown,  128  TJ.  S.  586;  S  9:173;  L  32:543; 
Mississippi  Mills  v.  Cohn,  150  TJ.  S.  202;  S  14:  75;  L  37: 1052. 

"Sere  v.  Pitot,  6  Cr.  332 ;  L  3 :  240 ;  Glass  v.  Concordia  Parish, 
176TJ.  S.  207;  8  20:346;  L  44:  436:  (it  being  possible,  through  such 
transfer,  to  defeat  one  or  the  other  of  the  primary  aims  of  the  text  in 
question).  See,  also,  Brown  v.  Fletcher,  235  TJ.  S.  589,  596,  597;  S 
35:154;  L  59:  374. 

'^^As,  an  assignment  by  one  to  the  other,  of  a  claim  for  tortious 
cutting  and  removal  of  standing  timber.  Ambler  v.  Eppinger,  137 
U.  S.  480;   S  11:173;  L  34:765. 
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The  fact  that  a  negotiable  instrument  is  overdue  when 
transferred,  does  not,  in  and  of  itself,  bring  the  transfer 
within  the  inhibition,  if  it  is  not  otherwise  within  it.^° 

The  text  in  question  does  not  extend  to  suits  for  the  re- 
covery of  a  particular  thing,  corporeal  or  incorporeal." 

I'Oross  V.  Allen,  141  U.  S.  528;  S  12:  6Y;  L  35:  843. 
^'As,  a  share  (in  a  trust  estate)  transferred  by  the  beneficiary  to 
the  plaintiff.    Brown  v.  Fletcher,  cited  above. 


CHAPTER  CXXXVII. 

Parties.^ 

§  734.  Classification  as  Plaintiff  or  Defendant:— 
Alignment. 

For  the  purpose  of  the  Federal  Jurisdiction  now  in  ques- 
tion, the  Federal  law  classifies  individuals — parties  to  a 
suit  or  issue — according  to  its  own  view,  and  according  to 
substance,  not  form.  Thus,  for  the  purposes  of  diversity  of 
citizenship,  the  Federal  law  classifies  parties  as  plaintiffs 
or  as  defendants,  according  to  actual  community,  or  actual 
conflict,  of  interests.'' 

Thus,  in  an  Eminent  Domain  compensation  proceeding, 
the  property-owner  is  Federally  classified  as  a  defendant, 
within  the  meaning  of  that  term  in  the  Federal  Removal 
legislation,  and  may,  as  such,  make  Removal,  even  when 
the  taking  was  under  State  law  and  the  State  statutes  char- 
acterize him  as  a  plaintiff.' 

^As  to  general  principles  concerning  Parties,  Privies,  Intervenors, 
etc.,  see  §§  592-607. 

As  to  a  Sovereign  as  a  Party,  see  §§  609-619. 

As  to  national  banks  and  Federally  incorporated  railroads,  see  § 
682,  If  9. 

-Eemoval  Cases,  100  U.  S.  457 ;  L  25 :  593 ;  Detroit  v.  Dean,  106 
TJ.  S.  537;  S  1:500;  L  27:300;  Dawson  v.  Columbia  Trust  Co., 
197  U.  S.  178;  S  25:  420;  L  49:  713;  Steele  v.  Culver,  211  U.  S.  26; 
S  29:9;  L  53:74. 

The  question  of  such  alignment  commonly  arises  in  Equity  suits 
(cases  cited  above) ;  but  it  may  arise  at  law.  Mason  City  E.  E.  v. 
Boynton,  204  TJ.  S.  570;  S  27:321;  L  51:629;  Mackay  v.  Uinta 
Development  Co.,  229  U.  S.  173, 176,  ad  fin.;   S  33:  638;  L  57: 1138. 

Cases  in  which  the  record  alignment  was  considered,  and  was  held 
to  be  coincident  with  proper  alignment  from  the  standpoint  of  citi- 
zenship, are:  Harter  v.  Kemochan,  103  U.  S.  562;  L  26:  411;  Myers 
V.  Swann,  107  U.  S.  546;  S  2:685;  L  27:583;  New  Jersey  Centr. 
E.  E.  V.  Mills,  113  F.  S.  249;  S  5:456;  L  28:  949;  East  Tennessee 
etc.  E.  E.  V.  Grayson,  119  TJ.  S.  240;  S  7: 190;  L  30:  382;  Doctor  v. 
Harrington,  196  TJ.  S.  579;  S  25:355;  L  49:606;  Chicago  v.  Mills, 
204  TJ.  S.  321;  S  27:  286;  L  51:  504;  Venner  v.  Great  Northern  Ey., 
209  TJ.  S.  24;  S  28:  328;  L  52:  666;  Hehn  v.  Zarecor,  222  TJ.  S.  32; 
8  32:10;  L  56:77. 

'Mason  City  E.  E.  v.  Boynton,  cited  above. 
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§  735.    Nominal  or  TitiUar  Parties. 

Where  one  having  no  pergonal  interest  in  and  no  power 
or  responsibility  concerning  the  matter  in  controversy, 
is,  nevertheless,  necessarily  or  properly  a  plaintiff  or  a  de- 
fendant, his  citizenship  is  disregarded.* 

§  736.  Definition  of  Party  as  between  a  Tutelary  Per- 
son and  the  Beneficiary. 

Where  there  are,  on  the  same  side,  a  tutelary  person  and 
his  beneficiary,  the  question  arises  whether — for  the  pur- 
poses of  diversity  of  citizenship — it  is  the  citizenship  of  the 
former  or  of  the  latter  that  is  regarded.  The  question  is, 
in  strictness,  a  question  not  of  Federal  Procedure  law,  but 
of  Substantive  law :  that  is  to  say,  of  the  law  defining  the 
tutelary  status.  Thus,  where  the  tutelary  party  is  an 
executor  or  administrator,  of  the  ordinary  Common  Law 
status  and  title,  it  is  his  citizenship,  and  his  alone,  that  is 
regarded.^ 

§  737.    Subsidiary  Parties. 

For  the  purposes  of  diversity  of  citizenship,  subsidiary 
parties  are  disregarded :  as,  a  garnishee,"  or  an  intervenor ;' 

*Walden  v.  Skinner,  101  U.  S.  577;  L  25:  963;  (executor  of  a  de- 
ceased trustee,  made  a  defendant  solely  to  effect  a  release  of  the  mere 
legal  title  of  tlie  decedent:  the  executor  having  power,  by  State  law, 
to  make  such  release). 

So,  of  the  mere  titular  obligee  in  a  public  or  quasi-public  official 
bond,  in  a  suit  thereon  by  a  beneficiary,  in  the  name  of  the  titular 
obligee.  Browne  v.  Strode,  5  Or.  303;  L  3:108;  McNutt  v.  Bland, 
2  How.  90;   L  11:159. 

For  illustrative  cases  in  which  one  was  held  not  to  be  a  mere  nom- 
inal party,  see  Myers  v.  Swann,  107  U.  S.  546;  S  2:  685;  L  27:  583; 
Wilson  V.  Oswego,  151  U.  S.  56;  S  14:  259;  L  38:  70;  Sharpe  v.  Bon- 
ham,  224  U.  S.  241 ;  S  32 :  420 ;  L  56 :  747. 

BAmory  v.  Amory,  95  U.  S.  186;  L  24:  428;  Hess  v.  Eeynolds,  113 
U.  S.  73;  S  5:  377;  L  28:  927;  Clark  v.  Bever,  139  U.  S.  96;  S  11: 
468;  L  35:  88;  Bristol  v.  Washington  Oounty,  177  U.  S.  133;  S  20: 
585;   L  44:701. 

So,  of  a  guardian,  having,  by  the  local  Substantive  law,  like  status 
and  title.  Mexican  Centr.  Ey.  v.  Eckman,  187  U.  S.  429;  S  23:  211; 
L  47:  245. 

efiacon  v.  Eives,  106  U.  S.  99 ;   S  1 :  3 ;  L  27 :  69. 

'Oable  V.  Ellis,  110  U.  S.  389;  S  4:85;  L  28:186;  Torrence  v. 
Shedd,  144  U.  S.  527;  S  12:726;  L  36:528;  Eouse  v.  Letcher,  156 
U.  S.  47;  S  15:  266;  L  39:  341;  Gregory  v.  Van  Ee,  160  U.  S.  643; 
S  16:  431;  L  40:  566;  Oarey  v.  Houston  &  Tex.  Oentr.  Ey.,  161  U.  S. 
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or  a  new  party  coming  in,  as  plaintiff  or  as  defendant ;  or  as 
in  the  case  of  unknown  parties  conventionally  made  de- 
fendants in  a  proceeding  in  rem  (as,  in  a  title-clearing  suit, 
under  a  familiar  form  of  State  statute)  / 

Mere  pecuniary  irresponsibility  does  not  class  an  indi- 
vidual party  as  subsidiary.^ 

§  738.    Solidarity  of  Parties. 

The  text  of  the  Judicial  Code — following  preceding  Ju- 
diciary legislation — speaks,  in  general,  in  the  singular,  of 
plaintiff  and  defendant.  In  case  of  a  plurality  of  plain- 
tiffs or  of  defendants,  the  singular  term  means,  in  general, 
the  body  of  plaintiffs  or  of  defendants :  with  the  corollary 
of  requirement  of  solidarity  as  among  members  of  either 
side,  in  respect  of  Federal  Jurisdictional  qualifications. 
Thus,  where  diversity  of  citizenship  is  essential,  it  must 
exist  between  each  plaintiff  and  each  defendant.^" 

So,  a  Venue  text,  providing  for  venue  in  the  District  of 
the  plaintiff,  meant  a  District  common  to  all  the  plaintiffs, 
and  thereby  dealt  with  a  body  of  plaintiffs  all  of  one  Dis- 
trict." 

The  principle  above  considered — in  so  far  as  it  deals  with 
diversity  of  citizenship  as  ground  of  Federal  Jurisdiction 
— does  not  (it  will  be  observed)  require  identity  of  State 
citizenship  within  a  party-group;  but  requires  merely 
solidarity  in  diversity  of  citizenship;  and  that  may  exist 
as  between  the  body  of  plaintiffs  and  the  body  of  defend- 

115;  S  16:  537;  L  40:  638;  Eouse  v.  Homsby,  161  U.  S.  588;  S  16: 
610;  L  40:  817;  Pope  v.  Louisville,  New  Alb.  etc.  Ey.,  173  TJ.  S.  573; 
S  19 :  500;  L  43 :  814;  St.  Louis,  Ka.  City  etc.  E.  E.  v.  Wabash  E.  E., 
217  U.  S.  247,  250;  S  30:476;  L  54:698;  Shulthis  v.  McDougal, 
225  IJ.  S.  561;  S  32:  704;  L  56: 1205. 

^As  Tederally  enforced  under  Jud.  Code,  §  57.    See  our  §  741. 

^Steele  v.  Culver,  211  U.  S.  26,  29 ;   S  29 :  9 ;  L  53 :  74. 

i°Strawbridge  v.  Curtiss,  3  Cr.  267;  L  2:435;  Sewing  Machine 
Cos.'  Case,  18  Wall.  553;  L  21:914;  Vannevar  v.  Bryant,  21  Wall. 
41;  L  22:476;  American  Bible  Soc'y  v.  Price,  110  U.  S.  61;  S3: 
440;  L  28:70;  Hanrick  v.  Hanrick,  153  U.  S.  193;  S  14:835;  L 
38:685;  Hooe  v.  Jamieson,  166  TJ.  S.  395;  S  17:596;  L  41:1049 
Florida  Centr.  E.  E.  v.  Bell,  176  U.  S.  321;  S  20:399;  L  44:486 
Cochran  v.  Montgomery  County,  199  U.  S.  260;  S  26:  58;  L  50: 182 
Alabama  Southern  Ey.  v.  Thompson,  200  TJ.  S.  206;  S  26: 161;  L  50 
441. 

"Smith  V.  Lyon,  133  TJ.  S.  315;  S  10:  303;  L  33:  635. 
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ants,  even  though  there  be  diversity  of  State  citizenship  as 
among  plaintiffs  and  among  defendants." 

§  739.    Solidarity,  in  General,  in  Action. 

A  group  of  plaintiffs  or  a  group  of  defendants  must,  in 
general,  act  as  a  unit,  in  a  field  of  action  affecting  Federal 
Jurisdiction:  as,  in  electing  to  sue  in  a  Federal,  rather 
than  in  a  State  Court ;  or  in  electing  to  enforce  Kemoval." 

Certain  exceptional  Removal  texts,  however,  depart  from 
this  principle." 

"Sweeney  v.  Carter  Oil  Co.,  199  U.  S.  252;  S  26:  55;  L  50: 1Y8. 

i^Louisville  &  Nashv.  E.  R.  v.  Ide,  114  U.  S.  52;  S  5:735;  L  29: 
63;  Pirie  v.  Tvedt,  115  U.  S.  41;  S  5:1034;  L  29:331;  Sloane  v. 
Anderson,  117  U.  S.  275;  S  6:730;  L  29:899;  Plymouth  Mining 
Co.  V.  Amador  Canal  Co.,  118  TJ.  S.  264;  S  6:1034;  L  30:232; 
Louisville  &  Nashv.  R.  E.  v.  Wangelin,  132  U.  S.  599;  S  10:  203;  L 
33:474;  Alabama  Southern  Ey.  v.  Thompson,  200  TJ.  S.  206;  S  26: 
161;  L  50:  441;  Cincinnati  &  Tex.  Pac.  Ey.  v.  Bohon,  200  U.  S.  221; 
S  26:166;   L  50:448. 

i*§  730. 


CHAPTER  CXXXVIII. 

Venue. 

§  740.    The  General  Venue  Texts. 

The  general  Venue  texts  dealing  (or  in  so  far  as  deal- 
ing) with  the  subject-matter  of  the  present  Part,  are  not 
Jurisdictional  in  the  strict  sense;  but  look  solely  to  the 
convenience  of  parties,  and  are  broadly  and  freely  open  to 
Waiver  or  Estoppel,^  even  in  favor  of  a  neutral  District,"" 
(a  situation  not  textually  dealt  with  by  the  Judicial  Code)  .^ 

§  741.    Proceedings  in  Rem;  Title-Clearing. 

In  respect  of  suits  in  Rem,  and  title-clearing,*  an  excep- 
tional situation,  entirely  different,  in  principle,  and  from 
a  practical  point  of  view,  is  presented.  We  need  only  al- 
lude to  the  consideration :  that,  for  convenience  of  subse- 
quent inquiry  into  title,  the  record  of  the  judgment  should 
be  in  the  locality  in  which  the  property  in  question  is.  In 
the  case  of  such  suits,  therefore,  the  textually  prescribed 
venue  is,  by  provision  of  the  text,  Jurisdictional  in  the 

1  Jones  V.  Andrews,  10  Wall.  327;  L  19:  935;  St.  Louis  &  San  Fr. 
Ey.  V.  McBride,  141  U.  S.  12Y;  S  11:  982;  L  85:  659;  Western  Loan 
Co.  V.  Butte  &  Boston  Min'g  Co.,  210  U.  S.  368;  S  28:  Y20;  L  52: 
1101;  In  re  Moore,  209  TJ.  S.  490;  S  28:  585;  L  52:904;  Kreigh  v. 
Westinghouse  &  Co.,  214  IJ.  S.  249;  S  29:  619;  L  53:  984;  see  Mer- 
chants' Heat  etc.  Co.  v.  Clow,  204  U.  S.  286;  S  27:285;  L  51:488; 
(waiver  by  presenting  a  counter-claim). 

^In  re  Moore;  Western  Loan  Co.  v.  Butte  &  Boston  Min'g  Co.; 
Kreigh  v.  Westinghouse  &  Co.,  all  cited  above:  (negativing  remarks 
to  the  contrary  in  Ex  parte  Wisner,  203  U.  S.  449;  S  27: 150;  L  51: 
264). 

'See,  generally,  Waiver  and  Estoppel,  §§  782-784. 
*Jud.  Code,  §  57  :— 

When  in  any  suit  commenced  in  any  district  court  of  the 
United  States  to  enforce  any  legal  or  equitable  lien  upon  or  claim 
to,  or  to  remove  any  incumbrance  or  lien  or  cloud  upon  the  title 
to  real  or  personal  property  within  the  district  where  such  suit 
is  brought,  one  or  more  of  the  defendants  therein  shall  not  be  an 
inhabitant  of  or  found  within  the  said  district,  or  shall  not  vol- 
untarily appear  thereto,  it  shall  be  lawful  for  the  court  to  make 
an  order  directing  such  absent  defendant  or  defendants  to  ap- 


pear, *  *  * 
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strict  sense ;  and  the  suit  is  inherently  not  capable  of  being 
entertained  in  any  other  venue.' 

The  text  in  question  extends  to  a  suit  by  shareholders  of 
a  corporation,  against  the  corporation  and  others,  for  can- 
cellation of  deeds  and  leases, — ^to  which  the  corporation  is 
a  party — of  property  within  the  District  of  suit;^  to  ven- 
dor's lien  upon  land  f  to  clearing  of  title  to  shares  of  stock 
in  a  local  corporation;^  and  to  lien — under  contract — ^for 
legal  services.' 

It  extends  to  remedy  incidental  to  the  issue  primarily 
presented.^" 

It  does  not  extend  to  a  suit  dealing  only  incidentally  and 
collaterally  with  title." 

§  742.  In  Case  of  Joinder  of  Different  Causes  of  Ac- 
tion, 

Where,  in  a  suit,  different  causes  of  action  are  (prop- 
erly, from  the  standpoint  of  pleading)  joined,  the  Venue 
provisions  may  apply  to  certain,  and  not  to  certain  other, 
of  such  causes  of  action.  Thus,  when  a  bill  in  Equity  was 
based  in  part  upon  the  Patent  laws,  but  in  part  upon 
causes  of  action  of  general,  (as,  of  contractual),  character, 
and  the  defendant  was  entitled,  in  respect  of  causes  of  ac- 
tion of  the  latter  class,  to  venue  in  a  District  other  than 
that  of  suit,  the  bill  was  maintainable  as  against  the  de- 
fendant, (its  right  to  such  other  venue  being  insisted 
upon),  only  in  respect  of  the  Patent  cause  of  action.^^ 

'Cases  cited  below. 

•Mellen  v.  Moline  Iron  Works,  131  U.  S.  352;  S  9:  781;  L  33: 1Y8; 
Citizens  Savings  etc.  Co.  v.  Illinois  Centr.  R.  E.,  205  U.  S.  46 ;  S  27 : 
425;  L  51:703;  Schultz  v.  Diehl,  217  IT.  S.  594;  S  30:694;  L  54: 
896. 

'Ober  V.  Gallagher,  93  U.  S.  199;  L  23:  829. 

sjellenik  v.  Huron  Copper  Co.,  177  U.  S.  1;   S  20:  559;  L  44:  647. 

'Ingersoll  v.  Coram,  211  U.  S.  335;    S  29:  92;   L  53:  208. 

^"Tbus,  a  bill  praying  (a)  for  removal  of  a  cloud  from  the  title  of 
land,  and  (b)  for  partition  of  the  land,  is  within  the  text  in  question. 
Oreeley  v.  Lowe,  155  U.  S.  58;  S  15:24;  L  39:69.  See  Collateral 
Issues  (§§  575,  576). 

'^E.  g.,  a  suit  for  abatement  of  a  nuisance  consisting  in  a  certain 
use  of  a  parcel  of  land.  Ladew  v.  Tennessee  Copper  Co.,  218  TJ.  S. 
357;   S  31:81;   L  54:1069. 

i^Geneva  Furniture  Co.  v.  Karpen,  238  U.  S.  254;  S  35:788;  L 
59:1295. 
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§  743.    Exceptional  Venue  Under  the  Sherman  Act. 

For  suits  by  the  United  States,  under  the  Sherman  Act, 
an  exception  is  made  to  the  general  rules  of  Venue.^' 

§  744.    Other  Venue  Texts. 

In  the  absence  of  specific  authority,  we  may  assume  that 
other  exceptional  Venue  texts  fall  within  the  principle  of 
the  former,  or  of  the  latter,  of  the  two  preceding  sections, 
according  to  the  reason  of  the  thing." 

§  745.    Right  of  Challenge  of  Venue. 
Right  of  challenge  of  wrong  venue — even  when  the  defect 
is  capable  of  Waiver — is  absolute.^° 

i^Standard  Oil  Co.  v.  United  States,  221  U.  S.  1;  S  31:  502;  L  55: 
619. 

^*We  may  mention  the  proposition  that  the  Common  Law  and 
Equity  Venue  texts  in  question  do  not  extend  to  the  Admiralty  Jur- 
isdiction, even  for  suit  in  personam.  In  re  Louisville  Underwriters, 
134U.  S.  488;   S  10:  587;  L  33:  991. 

^^E.  g.,  it  cannot  he  qualified  by  a  District  Court,  by  a  Rule  of 
Court.  Davidson  Marble  Co.  v.  Gibson,  213  U.  S.  10;  S  29:324;  L 
53 :  675. 


CHAPTEE  CXXXIX. 

Federal  Adoption  of  State  Common  Law  Pkocedurb.^ 

§  746.    Breadth  of  Judicial  Discretion. 

The  text  cited  leaves  with  the  Courts  a  broad  discretion. 
Thus,  while  the  text  cited  is,  in  a  general  sense,  prospective 
in  operation,  and  contemplates  State  Procedure  as  it  may 
be,  from  time  to  time,^  yet  the  District  Courts  are  not  bound 
to  follow  changes  in  State  law,  but  may,  by  Eule,  disregard 
such  changes.^ 

lEev.  Stats.  §§  914,  915,  916  :— 

§  914.  The  practice,  pleadings,  and  forms  and  modes  of  pro- 
ceeding in  civil  causes,  other  than  equity  and  admiralty  causes, 
in  the  circuit  and  district  courts,  shall  conform,  as  near  as  may 
be,  to  the  practice,  pleadings,  and  forms  and  modes  of  proceeding 
existing  at  the  time  in  like  causes  in  the  courts  of  record  of  the 
State  within  which  such  circuit  or  district  courts  are  held,  any 
rule  of  court  to  the  contrary  notwithstanding. 

§  915.  In  common-law  causes  in  the  circuit  and  district  courts 
the  plaintiff  shall  be  entitled  to  similar  remedies,  by  attachment 
or  other  process,  against  the  property  of  the  defendant,  which 
are  now  provided  by  the  laws  of  the  State  in  which  such  court  is 
held  for  the  courts  thereof;  and  such  circuit  or  district  courts 
may,  from  time  to  time,  by  general  rules,  adopt  such  State  laws 
as  may  be  in  force  in  the  States  where  they  are  held  in  relation  to 
attachments  and  other  process :  Provided,  That  similar  prelim- 
inary affidavits  or  proofs,  and  similar  security,  as  required  by 
such  State  laws,  shall  be  first  furnished  by  the  party  seeking  such 
attachment  or  other  remedy. 

§  916.  The  party  recovering  a  judgment  in  any  common-law 
cause  in  any  circuit  or  district  court,  shall  be  entitled  to  similar 
remedies  upon  the  same,  by  execution  or  otherwise,  to  reach  the 
property  of  the  judgment  debtor,  as  are  now  provided  in  like 
causes  by  the  laws  of  the  State  in  which  such  court  is  held,  or 
by  any  such  laws  hereafter  enacted  which  may  be  adopted  by 
general  rules  of  such  circuit  or  district  court;  and  such  courts 
may,  from  time  to  time,  by  general  rules,  adopt  such  State  laws  as 
may  hereafter  be  in  force  in  such  State  in  relation  to  remedies 
upon  judgments,  as  aforesaid,  by  execution  or  otherwise. 
^Oases,  generally,  cited  in  this  Chapter. 

='Shepard  v.  Adams,  168  U.  S.  618;    S  18:  214;   L  42:  602;   Boston 
&  Maine  E.  E.  v.  Gokey,  210  U.  S.  155;  S  28:  657;  L  52 :  1002. 
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§  747.    Affirmative  Aspect  of  the  Text. 
Subject  to  qualifications  considered  below,  the  text  in 
question  is  of  broad  scope. 

It  extends,  (subject  to  specific  Congressional  text)  :* 
1]  To  suit  by  an  assignee  of  a  chose  in  action,  in  his  own 
name  f 

2]  To  State  annulment,  from  the  standpoint  of  State 
Procedure,  of  the  Common  Law  doctrine  of  invalidity  of  a 
conveyance  of  land  by  one  out  of  possession  f 

3]  To  suit  by  or  against  a  representative  member  of  a 
group  ;^ 

4]  To  suit  on  an  unmatured  liquidated  claim  f 

5]  To  requirement  of  mere  presentation  of  a  claim  to  a 
State  Probate  Court,  as  a  condition-precedent  of  a  suit 
upon  it  against  the  personal  representative  of  a  decedent  f 

6]  To  requirement  of  affirmative  demand  of  Civil  jury 
trial;" 

7]  To  necessity  or  privilege  of  two  suits,  or  two  trials, 
in  Ejectment ;" 

8]  To  survival  of  tort,  upon  death  of  the  original  plain- 
tiff;^' 

9]  To  payment  by  the  defendant,  into  a  bank,  for  the 
plaintiff,  of  the  amount  of  a  liquidated  claim  in  suit ;  and 
termination,  thereby,  of  the  suit;^' 

*As,  that  of  Jud.  Code,  §  24,  If  First  (see  our  §§  Y31-733). 

'Harper  v.  Butler,  2  Pet.  239 ;  L  Y :  410. 

BEoberts  v.  Cooper,  20  How.  46Y;  L  15:  969. 

^Thomas  v.  Trustees,  195  U.  S.  207;  S  25:24;  L  49:160;  Adams 
Ex.  Co.  V.  New  York,  232  TJ.  S.  14;   S  34:  203;  L  58:  483. 

sSchunk  V.  Moline  Co.,  14Y  U.  S.  500;  S  13:  416;  L  3Y:  255;  (see 
p.  506,  last  par.). 

'McGill  V.  Armour,  11  How.  142;  L  13:  638. 

"United  States  v.  King,  Y  How.  833;  L  12:  934. 

"Equator  Co.  t.  Hall,  106  U.  S.  86;  S  1:128;  L  27:114;  Gibson 
V.  Lyon,  115  F.  S.  439;  S  6: 129;  L  29:440;  Smale  v.  Mitchell,  143 
TJ.  S.  99;  S  12:  353;  L  36:  90;  Balkam  v.  Woodstock  Iron  Co.,  154 
U.  S.  lYY;  S  14: 1010;  L  38:  953;  Barber  v.  Pittsburgh  etc.  Ey.,  166 
U.  S.  83;  S  1Y:488;  L  41:925;  (see  Capital  Traction  Co.  v.  Hof, 
1Y4  U.  S.  1,  13;   S  19:  580;   L  43:  873). 

'^Baltimore  &  O.  E.  E.  v.  Joy,  173  U.  S.  226 ;  S  19 :  387 ;  L  43 :  677. 

"California  v.  San  Pablo  etc.  E.  E.,  149  U.  S.  308;  S  13:  876;  L 
37:747. 
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10]  To  mode  of  service  upon  a  foreign  corporation  doing 
business  within  a  Federal  District  in  question  ;^* 
11]   To  attachment  upon  mesne  process  ;^^ 
12]  To  the  matter  of  right  of  Discontinuance,  and  In- 
cidents thereof  ;^° 
13]   To  Arbitration,  or  Reference,  in  general  ;^^ 
14]  To  the  matter  of  Damages,  in  general ;" 
15]  To  effectuality  of  a  general  verdict,  or  general  find- 
ing, if  any  one  count  be  sufficient  to  support  it ;" 

16]  To  privilege  of  several  suit  (or  in  a  joint  suit,  of 
several  judgment),  upon  a  joint  contract;^" 

17]  To  Statutes  of  Limitation,^^  even,  in  general,  in 
respect  of  suits  peculiarly  of  Federal  concern  :^^  including 
special  such  Statutes  f^  and  including  also,  indirect  opera- 
tion, in  Equity,  of  such  Statutes  f*' 

18]  To  the  matter  of  supplementary  proceedings  in  aid 
of  a  judgment  f^ 

"Ex  parte  SclioUenberger,  96  TJ.  S.  369;  L  24:853;  Grossmayer, 
Pet'r,  177  IT.  S.  48;  S  20:  535;  L  44:  665;  Lumbermen's  Ins.  Co.  v. 
Meyer,  197  U.  S.  407 ;  S  25  :  483 ;  L  49 :  810 ;  Board  of  Trade  v.  Ham- 
mond Elev.  Co.,  198  U.  S.  424;  S  25:740;  L  49:1111;  Kendall  v. 
American  Automatic  Loom  Co.,  198  U.  S.  477 ;  S  25 :  768 ;  L  49 :  1133 ; 
Commercial  Mut.  Accident  Co.  v.  Davis,  213  U.  S.  245;  S  29:  445;  L 
53 :  782 ;  (the  question  of  the  legal  effect,  in  a  given  instance,  of  the 
acts  done,  as  and  for  service,  being,  in  a  given  instance,  matter  of 
Federal  law:    Kendall  v.  Automatic  Loom  Co.,  cited  above). 

I'Titzgerald  Co.  v.  Fitzgerald,  137  U.  S.  98;  S  11:  36;  L  34:  608; 
(subject  to  general  Federal  Venue  provision:   §  748,  ad  fin.). 

i^Southem  Ey.  v.  Miller,  217  U.  S.  209;   S  30:450;  L  54:732. 

"Newcomb  v.  Wood,  97  U.  S.  581;  L  24: 1085. 

i^Arkansas  Cattle  Co.  v.  Mann,  130  U.  S.  69;  S  9:  458;  L  32:  854; 
Fidelity  &  Deposit  Co.  v.  Bucki  Co.,  189  U.  S.  135;  S  23:  582;  L  47: 
744. 

i^Townsend  v.  Jemison,  7  How.  706;  L  12:880;  Bond  v.  Dustin, 
112U.  S.  604;   S  5:  296;  L  28:  835. 

2»Sawin  v.  Kenny,  93  U.  S.  289;  L  23:  926. 

2iMetcalf  V.  Watertown,  153  TT.  S.  671;  S  14:947;  L  38:861; 
Campbell  v.  Haverhill,  155  IT.  S.  610;  S  15:217;  L  39:280;  Mc- 
Claine  v.  Eankin,  197  U.  S.  154;   S  25:410;   L  49:702. 

^^Cases  last  cited. 

^^E.  g.,  in  favor  of  executors  or  administrators.  Security  Trust 
Co.  V.  Black  River  Bank,  187  U.  S.  211;   S  23:  52;   L  47: 147. 

2*Boone  County  v.  Burlington  etc.  E.  E.,  139  U.  S.  684;  S  11:  687; 
L  35:319. 

25Ex  parte  Boyd,  105  U.  S.  647;  L  26: 1200;  Stevens  v.  Fuller,  136 
U.  S.  468;   S  10:  911;  L  34:  461;    (the  supplementary  procedure  here 
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19]  To  creation  and  continuance  of,  (and  to  lapse  of  non- 
perfected),  judgment  liens,  and  the  like;^"  and 
20]  To  the  field,  in  general,  of  rules  of  Evidence." 

§  748.  Qualifications  by  General  Federal  Principles  or 
Policy. 

The  letter  of  the  text  cited  above,  is,  from  the  nature  of 
the  case,  qualified  and  limited  in  various  ways,  partly  by 
Federal  Organic  law;  partly  by  specific  Congressional 
legislation;  partly  by  general  Federal  policy.  Thus,  the 
text  does  not  extend : 

1]   To  particulars  of,  or  dispensation  with,  jury  trial  ;^^ 

2]  To  the  matter  of  the  burden  of  proof  f^ 

3]  To  procedure  of  settlement  of  exceptions,  and  the 
like.'" 

4]  It  does  not  affect  the  Federal  distinction  between 
Common  Law  and  Equity.'^ 

including  potential  imprisonment  of  the  judgment  debtor  upon 
charges  of  fraud  in  the  form  of  waste,  or  concealment,  of  assets) ; 
Owens  V.  Henry,  161  U.  S.  642;    S  16:693;    L  40:83Y. 

2«Williams  v.  Benedict,  8  How.  lOY;  L  12:1007;  Ward  v.  Cham- 
berlain, 2  Bl.  430;  L  lY:  319. 

^'^Connecticut  Mut.  L.  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S. 
250 ;   S  5 :  119 ;  L  28 :  Y08 ;    (confidential  communication  to  physician) . 

As  to  potential  rendering  of  verdict  on  Sunday,  at  least  where  the 
law  of  the  State  in  question  permits  that  course,  see  Stone  v.  United 
States,  16Y  U.  S.  1Y8;   S  lY:  YY8;  L  42: 12Y. 

28Paine  v.  Central  Vermont  E.  E.,  118  U.  S.  152;   S  6: 1019;  L  30 
193;    (Judge  as  "referee");   Nudd  v.  Burrows,  91  U.  S.  426;   L  23 
286;  Vicksburg  etc.  E.  E.  v.  Putnam,  118  U.  S.  545 ;    S  Y:  1;  L  30 
25Y;    St.  Louis,  Iron  Mtn.  etc.  Ey.  v.  Vickers,  122  U.  S.  360;    S  Y 
1216;   L  30:1161;    Lincoln  v.  Power,  151  U.  S.  436;    S  14:38Y;    L 
38:224;  (charge  to  jury);   McDonald  v.  Pless,  238  U.  S.  264;  S  35: 
Y83;  L  59: 1300;   (action  or  conduct  of  jurors)  ;   Indianapolis  etc.  E. 
E.  V.  Horst,  93  U.  S.  291;   L  23:  898;  (special  findings). 

^^Central  Vermont  Ey.  v.  White,  238  U.  S.  50Y;  S  35:  865;  L  59: 
1433. 

soEx  parte  Bradstreet,  4  Pet.  102 ;  L  Y :  Y96 ;  Chateaugay  Iron 
Co.,  Pet'r,  128  U.  S.  544;  S  9: 150;  L  32:  508;  In  re  Streep,  Pet'r, 
156  U.  S.  20Y;  S  15:358;  L  39:399;  Waldron  v.  Waldron,  156  U. 
S.  361;    S  15:383;   L  39:453. 

siEobinson  v.  Campbell,  3  Wh.  212;  L  4:3Y2;  Bagnell  v.  Brod- 
erick,  13  Pet.  436;  L  10:235;  Fenn  v.  Holme,  21  How.  481;  L  16: 
198;  Langdonv.  Sherwood,  124  U.  S.Y4;  S  8:429;  L  31:  344;  Scott 
V.  Armstrong,  146  U.  S.  499;  S  13:148;  L  36:1059;  Lindsay  v. 
Shreveport  Bank,  166  U.  S.  485;    S  15:4Y2;    L  39:505. 
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5]  It  is  subject  to  a  general  Federal  policy  of  non-recog- 
nition of  inanimate  things  as  parties,  at  Common  Law  or 
in  Equity  f^ 

6]  To  a  Federal  policy  of  immunity  in  general,  of  Fed- 
eral Executive  governmental  instrumentalities  from  Ju- 
dicial interruption  at  private  instance.^' 

7]  It  does  not  expand  or  qualify  the  Federal  Venue 
texts.'* 

8]  It  does  not  extend  to  the  matter  of  right  to,  or  of 
mode  of  challenge  or  of  assertion  of,  Federal  Jurisdiction.*^' 

§  749.    Accrued  Privileges  or  Benefits. 

A  change  in  State  Procedure  law  has  no  operation  ad- 
verse to  privileges  or  benefits  accrued  under  earlier  (Fed- 
erally adopted )  State  Procedure.'^ 

§  750.    Limitation  to  State  Law  of  General  Character. 

The  text  in  question  contemplates  only  such  State  Pro- 
cedure law  as  is  of  general  character,  and  does  not  extend 
to  exceptional  local  or  class  provisions.^' 

§  751.    Limitation  to  Afiirmative  State  Law. 

The  text  in  question  contemplates  only  afiirmative  State 
law,  not  absence  of  State  law,  in  respect  of  a  particular 
situation.'^ 

s^Steamboat  Bums,  9  Wall.  237,  238,  239;  L  19:  620. 

^'As,  by  attachment  upon  mesne  process,  in  a  suit  against  a  national 
bank.  Pacific  Bank  v.  Mixter,  124  U.  S.  721;  S  8:718;  L  31:567; 
Van  Eeed  v.  People's  Bank,  198  TJ.  S.  554;   S  25 :  775 ;  L  49 :  1161. 

2^Toland  v.  Sprague,  12  Pet.  300;  L  9: 1093;  Chaffee  v.  Hayward, 
20  How.  208;  L  15:804;  Ex  parte  Railway,  103  U.  S.  794;  L  26: 
461;  Laborde  v.  Ubarri,  214  TJ.  S.  173;  S  29:552;  L  53:969;  Big 
"Vein  Coal  Co.  v.  Bead,  229  U.  S.  31;  S  33 :  694;  L  57 :  1053. 

35Ex  parte  Fisk,  113  U.  S.  713;  S  5:724;  L  28:1117;  Southern 
Pac.  Co.  V.  Denton,  146  U.  S.  202;  S  13:44;  L  36:942;  Mexican 
Centr.  Ry.  v.  Pinkney,  149  TJ.  S.  194;  S  13:  859;  L  37:  699;  Hanks 
Dental  Ass'n  v.  Tooth  Crown  Co.,  194  U.  S.  303;  S  24:700;  L  48: 
988 ;  David  Lupton's  Sons  v.  Automobile  Club  of  America,  225  TJ.  S. 
489 ;  S  32 :  711 ;  L  56 :  1177  (the  latter  a  case  of  State  statute  validly 
limitative  of  State  suit,  but  not,  thereby,  of  Federal  suit). 

^°E.  g.,  accrued  judgment  lien:  Massingill  v.  Downs,  7  How.  760; 
I  12:903. 

(In  Bank  of  Tennessee  v.  Horn,  17  How.  157 ;  L  15 :  70 ;  the  lien 
had  not  accrued). 

^'E.  g. :  Exemption  of  a  particular  municipal  corporation  from  ex- 
ecution.   Street  R.  R.  v.  Hart,  114  U.  S.  654;    S  5: 1127;  L  29:226. 

'*E.  g.,  absence,  in  the  Procedure  law  of  a  particular  State  in  ques- 
tion, of  provision  for  service  upon  an  agent  of  a  foreign  corporation. 
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§  752.    Adaptation,  in  Adoption. 

The  text  in  question  contemplates  Federal  Judicial  modi- 
fication and  adaptation  of  the  State  Procedure  law,  in 
Federal  adoption  of  it.^* 

at  the  suit  of  others  than  citizens  of  the  State;  but  in  such  situation 
the  Common  Law  principles  prevail  in  the  District  Courts  of  the 
United  States  in  the  absence  of  specific  action  of  Congress.  Barrow 
S.  S.  Co.  V.  Kane,  170  U.  S.  100;  S  18:  526;  L  42:  964;  Caledonian 
Coal  Co.  V.  Baker,  196  U.  S.  432;   S  25:  375;   L  49:  540. 

3'Thus>  where  State  Procedure  law  specifies,  for  Procedure  under 
execution,  a  certain  class  of  State  magistrate,  a  United  States  Com- 
missioner may  be  substituted.  Stevens  v.  Fuller,  136  U.  S.  468;  S 
10:911;   L  34:461. 
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CHAPTEE  CXL. 

Pleading  : — Amendment  : — Power  op  Election  of  Juris- 
diction (Federal  or  State)  by  Pleading: — Persis- 
tency OF  Jurisdiction  As  Initially  Established  by 
Pleading. 

§  753.    General  Principles. 

1.  In  so  far  as  pleading  does  not  deal  with  matter  of 
Federal  concern,  it  falls,  at  Common  Law,  within  the  prin- 
ciple of  Adoption  of  State  Practice.^ 

2.  In  other  respects,  the  Federal  Procedure  law  adopts 
( with  necessary  adaptation  and  specialization )  the  general 
Common  Law  and  Equity  principles  of  pleading.^ 

As  matter  of  definition  of  its  terms,  our  general  proposi- 
tion above  presented,  extends  only  to  general  law,  of,  or 
affecting.  Procedure  and  Pleading ;  and  does  not  extend  to 
situations  specifically  dealt  with  by  Federal  Jurisdictional 
law  proper.' 

§  754.  Pleading  of  Mere  Conclusions  of  Law:— Lan- 
guage of  a  Pleading  as  Controlled  by  Federal  Judicial 
Knowledge. 

Pleading,  textually  (a)  invoking,  or  (b)  excluding.  Fed- 
eral jurisdiction,  is  subject  to  the  general  Common  Law 
and  Equity  principles :  ( a )  of  ineffectuality  of  pleading  of 
mere  conclusions  of  law;*  and  (b)  of  Judicial  knowledge 
as  controlling  of  the  language  of  a  pleading.'' 

^Preceding   Chapter.     ''Cases   cited   below. 

'E.  g.,  Citizenship,  from  the  standpoint  of  diversity  of  citizenship ; 
Removal,  as  affected  by  counter-suit  pleaded;  land-grant  suits  (§ 
730). 

*Thus,  a  mere  textual  assertion  of  Federal  question,  is  ineffectual, 
if  there  are  not  pleaded  specific  facts  supportive  of  the  assertion. 
Florida  Centr.  E.  E.  v.  Bell,  176  U.  S.  321;  S  20:399;  L  44:486; 
North  American  Transp'n  Co.  v.  Morrison,  178  U.  S.  269;  S  20: 
869;  L  44:1061;  Southern  Ey.  v.  King,  217  U.  S.  524;  S  30:594; 
L  54:868. 

'Thus,  where  a  plaintiff  in  a  State  Court,  in  a  suit  against  a  rail- 
road corporation,  alleged  citizenship  of  the  defendant  as  being  the 
same  as  his  own  (thus  textually  excluding  right  of  Eemoval),  Federal 
Judicial  knowledge  of  Federal  incorporation  of  the  defendant  sup- 
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§  755.  Necessity  of  Affirmative  Pleading  of  Jurisdic- 
tional Facts. 

There  being,  in  the  field  in  question,  no  presumption  of 
Federal,  as  against  State,  Jurisdiction,  a  pleader  invoking 
the  former  Jurisdiction  must  disclose,  upon  his  pleading, 
facts  justifying  his  right  thereto.^ 

§  756.  Power  of  Election  of  Jurisdiction,  Through 
Pleading. 

1.  A  proposing  plaintiff  may — as  matter  of  pertinent 
general  rules  of  Procedure  and  of  Pleading — have  a  certain 
latitude  of  choice,  either  (a)  as  to  the  framing  of  his  case, 
(as,  in  respect  of  joinder  or  non- joinder  of  defendants) ; 
or  (b)  as  to  the  presentation  of  it,  in  his  initial  pleading. 
It  is  the  Federal  policy,  in  general,'  not  to  interfere,  on 
Federal  Jurisdictional  grounds,  with  a  proposing  plain- 
tiff's such  latitude  of  choice,  so  existing,  even  when,  (or  in 
so  far  as),  it  indirectly  operates  (a)  to  establish,  or  (b) 
to  exclude.  Federal  Jurisdiction.  That  is  to  say,  the  Fed- 
eral law,  for  purposes  of  Federal  Jurisdiction,  initial  or 
by  Removal,  takes  the  plaintiff's  case  as  he  has  framed  it, 
and  as  he  has  pleaded  it,  (in  a  Federal  Court,  or  in  a  State 
Court,  as  the  case  may  be),  and  fixes  thereby  presence,  or 

ported  a  petition  for  Eemoval,  on  the  ground  of  Federal  question 
appearing,  as  matter  of  law,  upon  the  face  of  the  plaintiff's  pleading. 
Texas  &  Pac.  Ey.  v.  Cody,  166  U.  S.  606;    S  17:Y03;  L  41:1132. 

'Eobertson  v.  Cease,  9Y  TJ.  S.  646 ;  L  24 :  105Y ;  Grace  v.  American 
Ina.  Co.,  109  F.  S.  2Y8;  S  3:20Y;  L  27:932;  Steigleder  v.  Mc- 
Questen,  198  JJ.  S.  141;  S  25:616;  L  49:986  ("resident  of",  in- 
stead of  "citizen  of",  insufficient)  ;  Mansfield  etc.  Ey.  v.  Swan,  111 
U.S.  379;  S4:510;  L  28:  462;  (Eemoval  petition ;  failure  to  allege 
citizenship  as  of  the  proper  time :  that  of  commencement  of  the  suit)  ; 
Thayer  v.  Life  Assoc'n,  112  U.  S.  717;  S  5:  355;  L  28:  864;  Hancock 
V.  Holbrook,  112  U.  S.  229;  S  5: 115;  L  28:  714;  Continental  L.  Ins. 
Co.  V.  Ehoads,  119  IT.  S.  237;  S  7:193;  L  30:380;  (as  to  certain 
parties,  no  allegation  of  citizenship ;  insufficient) ;  Chapman  v.  Bar- 
ney, 129  U.  S.  677;  S  7:426;  L  32:800;  (ineffectiveness  of  char- 
acterization of  a  joint  stock  association  as  a  "citizen") ;  Florida 
Centr.  E.  E.  v.  Bell,  176  F.  ^S.  321;  S  20:  399;  L  44:  486. 

See  Hennessy  v.  Eichardson  Drug  Co.,  189  IJ.  S.  25;  S  23:  532;  L 
47 :  697 ;  "citizen  of  France"  (rather  than  "citizen  of  the  French  Ee- 
public")   sufficient. 

'As  to  exceptions,  see  below. 
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absence,  of  Federal  Jurisdiction,  with  disregard,  (to  this 
intent),  of  the  defendant's  pleading.' 

2.  As  a  result,  a  proposing  plaintiff  may  have,  and  may 
exercise,  an  arbitrary  and  final  power  of  election  as  be- 
tween Federal  and  State  Jurisdiction ;  and  may  even  arbi- 
trarily bring  before  a  State  court  a  controversy  inherently 
of  primary  Federal  Exclusiveness  (as,  a  true  Patent  contro- 
versy).* 

3.  As  matter  of  definition,  the  general  proposition  above 
presented,  extends  only  to  general  law  of,  or  affecting.  Pro- 
cedure and  Pleading,  and  does  not  extend  to  situations 
specifically  dealt  with  by  Federal  Jurisdictional  law 
proper :  as,  to  citizenship,  from  the  standpoint  of  diversity 
of  citizenship. 

4.  Congress  has  made  certain  exceptions  to  the  general 
Federal  policy  in  this  field.  Thus,  in  respect  of  land-grant 
as  a  ground  of  Federal  Jurisdiction,  exceptional  provision 
is  made,  for  sifting  out  the  actual  controlling  issue,  and  for 

sLittlefield  v.  Perry,  21  Wall.  205;  L  22:  577;  Peninsular  Iron  Co. 
V.  Stone,  121  TJ.  S.  631;  S  7:1010;  L  30:1020;  White  v.  Rankin, 
144  TJ.  S.  628;  S  12:  768;  L  36:  569;  Chappell  v.  Waterworth,  155  U. 
S.  102;  S  15:34;  L  39:85;  Walker  v.  Collins,  167  IT.  S.  57;  S  17: 
738;  L  42:  76;  Chesapeake  &  O.  Ey.  v.  Dixon,  179  U.  S.  131;  S  21: 
67 :  L  45 :  121 ;  Excelsior  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  TJ.  S. 
282;  S  22:681;  L  46:910;  Alahama  Southern  Ey.  v.  Thompson, 
200  TJ.  S.  206;  S  26: 161;  L  50:441;  Cincinnati  &  Tex.  Pac.  By.  v. 
Bohon,  200  U.  S.  221;  S  26: 166;  L  50:  448;  Smithers  v.  Smith,  204 
U.  S.  632;  S  27:  297;  L  51:  656;  In  re  Winn,  218  U.  S.  458;  S  29: 
515;  L  53:  873;  Illinois  Centr.  Ey.  y.  Sheegog,  215  U.  S.  308;  S  30: 
101;  L  54:208;  Southern  Ey.  v.  Miller,  217  U.  S.  209;  S  30:450; 
L  54 :  732 ;  Chicago,  B.  &  Q.  Ey.  v.  WiUard,  220  U.  S.  413 ;  S  31 :  460 ; 
L  55 :  521 ;  Chicago,  Rock  Island  &  Pac.  Ey.  v.  Schwyhart,  227  TJ.  S. 
184;  S  33:250;  L  57:473;  The  Fair  y.  Kohler  Die  Co.,  228  U.  S. 
22;  S  33:  410;  L  57:  716;  Chesapeake  &  0.  Ey.  v.  Cockrell,  232  TJ.  S. 
146;  S  34:278;  L  58:544. 

'As,  by  basing  his  suit  upon  a  Patent  assignment,  or  other  contract 
relating  to  a  colorable  Patent,  although  the  real  controversy,  in  pais, 
between  him  and  the  defendant,  is  upon  validity  of  the  Patent;  and 
although  that  controversy  will,  and  ultimately  does,  by  the  defendant's 
pleading,  appear  to  be  the  sole  real  issue  in  the  cause.  See  cases  last 
above  cited. 

As  to  State  Judicial  competency,  in  such  situation,  of  such  issues, 
see  Collateral  Issues  (§  575). 
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establishment  of  Federal  Jurisdiction  accordingly,  where 
suit  is  initiated  in  a  State  Court.^** 

§  757.    Amendment  of  Pleading. 

1.  Pkiob  to  the  Act  of  1915. — Prior  to  the  Act  of  1915, 
cited  above,  the  Federal  Courts  had  broad  discretionary 
power  of  Amendment  of  the  plaintiff's  pleading  to  cure  ab- 
sence of,  or  defect  in.  Jurisdictional  averments," — the 
power  extending  to  a  Kemoval  petition,  disclosing  substan- 
tially, (but  in  imperfect  form),  ground  of  Removal." 

2.  The  Act  of  1915"  deals  with  the  matter  broadly. 

'^''§  730,  as  to  this  and  as  to  other  examples. 

"Halsted  v.  Buster,  119  U.  S.  341;  S  7:2Y6;  L  30:462;  Powers 
V.  Chesapeake  &  O.  Ey.,  169  U.  S.  92;  S  18 :  264;  L  42 :  673;  Mexican 
Centr.  Ey.  v.  Duthie,  189  U.  S.  76;  S  23:  610;  L  47:715:  (amend- 
ment after  judgment) ;  Tennessee  v.  Union  Bank,  152  U.  S.  454; 
S  14:654;  L  38:511;  Western  Tin.  Tel.  Co.  v.  Ann  Arbor  E.  E., 
178  U.  S.  239;  S  20:  867;  L  44: 1052;  Springstead  v.  Crawfordsville 
Bank,  231  U.  S.  541;  S  34:195;  L  58:354;  Seaboard  Air  Line  v. 
Koennecke,  239  U.  S.  352;  S  36:126;  L  60:324;  (the  latter  a  case 
of  amendment  after  the  close  of  the  testimony,  to  show  Federal  Jur- 
isdiction) . 

i^Carsonv.  Dunham,  121  U.  S.  421;  S  7:1030;  L  30:  992;  Kinney 
V.  Columbia  Savings  etc.  Ass'n,  191  U.  S.  78;   S  24:  30;  L  48: 103. 

A  Eemoval  petition  presenting  neither  in  form  nor  in  substance  a 
ground  of  Eemoval  vested,  prior  to  the  Act  of  1915,  no  jurisdiction, 
even  for  Amendment,  in  the  Federal  Court:  Stevens  v.  Nichols,  130 
U.  S.  230;  S  9:  518;  L  32:  914;  Crehore  v.  Ohio  etc.  Ey.,  131  TJ.  S. 
240;  S  9 :  692;  L  33 :  144;  Stevens's  Adm'r  v.  Nichols,  157  U.  S.  370; 
S  15:640;  L  39:736;  (power  and  discretion  in  respect  of  Amend- 
ment being  thus  left  exclusively  in  the  State  Court) . 

^'Act  of  March  3,  1915  (Amending  the  Judicial  Code) : — 

§  274a.  That  in  case  any  of  said  courts  shall  find  that  a  suit 
at  law  should  have  been  brought  in  equity  or  a  suit  in  equity 
should  have  been  brought  at  law,  the  court  shall  order  any 
amendments  to  the  pleadings  which  may  be  necessary  to  conform 
them  to  the  proper  practice.  Any  party  to  the  suit  shall  have 
the  right,  at  any  stage  of  the  cause,  to  amend  his  pleadings  so  as 
to  obviate  the  objection  that  his  suit  was  not  brought  on  the 
right  side  of  the  court.  The  cause  shall  proceed  and  be  de- 
termined upon  such  amended  pleadings.  All  testimony  taken 
before  such  amendment,  if  preserved,  shall  stand  as  testimony  in 
the  cause  with  like  effect  as  if  the  pleadings  had  been  originally 
in  the  amended  form. 

§  274c.  That  where,  in  any  suit  brought  in  or  removed  from 
any  State  court  to  any  district  of  the  United  States,  the  juris- 
diction of  the  district  court  is  based  upon  the  diverse  citizenship 
of  the  parties,  and  such  diverse  citizenship  in  fact  existed  at  the 
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3.  Amendment  in  a  State  Court. — No  one  of  the  three 
texts  cited  in  this  section  has,  (nor  has  the  general  Federal 
doctrine  of  Amendment),  any  bearing  upon  the  matter  of 
Amendment,  in  a  State  Court,  of  a  Removal  petition ;  but 
Amendment  in  such  Court  is  pure  matter  of  State  Proce- 
dure, and  is,  thereby,  not  reviewable  upon  Federal  Error 
to  a  State  judgment." 

§  758.    Challenge  of  Jurisdictional  Averments. 

What  has  been  said  above  is  subject,  it  need  hardly  be 
said,  to  the  power  and  duty  of  dismissal,  by  the  Court,  sua 
sponte,  for  absence  of  jurisdiction,  in  the  strict  sense." 

§  759.    Persistency  of  Jurisdiction,  Once  Established. 
The  general  principle  of  persistency  of  Jurisdiction  once 
established"  is  applicable  in  the  field  now  in  question.^^ 

time  the  suit  was  brought  or  removed,  though  defectively  alleged, 
either  party  may  amend  at  any  stage  of  the  proceedings  and  in 
the  appellate  court  upon  such  terms  as  the  court  may  impose,  so 
as  to  show  on  the  record  such  diverse  citizenship  and  jurisdic- 
tion, and  thereupon  such  suit  shall  be  proceeded  with  the  same  as 
though  the  diverse  citizenship  had  been  fully  and  correctly  plead- 
ed at  the  inception  of  the  suit,  or,  if  it  be  a  removed  case,  in  the 
petition  for  removal. 

^*Cases  cited  in  par.  1,  supra,  ad  fin. 

i5§§  712,  Y13.  As  to  mere  Venue  in  a  particular  Federal  District, 
see  §§  740-Y45. 

As  to  challenge  of  jurisdiction,  in  general,  see  §  664. 

"§§  572,  721.    "Ibid. 


CHAPTER  CXLI. 

Service  of  Process. 

§  760.    As  Matter  of  Form  at  Common  Law. 

1.  The  matter  of  form  of  service  of  process,  at  Common 
law,  falls  within  the  field,  elsewhere  considered,  of  Federal 
Adoption  of  State  Procedure/ 

2.  In  so  far,  in  a  particular  situation,  as  the  matter  is 
not  covered  by  Federally  adopted  State  Procedure,  service 
of  process  at  Common  Law  is  governed  by  Common  Law 
principles,^  as,  where  a  particular  situation  is  not  provided 
for  by  State  Procedure  law  in  general  adopted.  Thus, 
where  the  (Federally  adopted)  Procedure  law  of  a  particu- 
lar State  makes  provision  for  service  upon  a  foreign  (non- 
domestic  )  corporation  only  in  suit  by  a  resident  plaintiff, 
a  District  Court  of  the  United  States,  within  the  State,  is 
not  so  limited,  in  issue,  and  in  service,  of  process.' 

§  761,    As  Matter  of  Form,  in  Equity. 

In  Equity,  the  matter  of  form  of  service  of  process  is 
governed  by  Act  of  Congress  and  by  Rules  of  Court  there- 
under.* 

§  762.    As  Matter  of  Substance. 

In  certain  classes  of  situations,  service  of  process  is  mere 
matter  of  Substantive  law, — chiefly  law  governing  the  mat- 
ters: (a)  of  domicil,  in  law,  of  a  natural  person;  (b)  of 
constructive  presence  of  a  natural  person ;  or  ( c )  of  con- 
structive presence  of  a  foreign  corporation  (by  doing  busi- 
ness, or  by  an  agent,  generally),  within  a  State  or  a  Fed- 
eral District  in  question." 

i§§  746-Y52. 

^Goldey  v.  Morning  News,  156  IT.  S.  518;  S  15:559;  L  39:517; 
Barrow  Steamship  Co.  v.  Kane,  170  F.  S.  100;  S  18:526;  L  42: 
964;  Conley  v.  Mathieson  Works,  190  U.  S.  406;  S  23:728;  L  47: 
1113;  Geer  v.  Mathieson  Works,  190  U.  S.  428;  S  23:807;  L  47; 
1122;  Caledonian  Coal  Co.  v.  Baker,  196  U.  S.  432;  S  25:375;  L 
49:  540;  Commercial  Mut.  Ace.  Co.  v.  Davis,  213  U.  S.  245;  S  29: 
445;  L  63:782. 

'Barrow  S.  S.  Co.  v.  Kane,  cited  above;  see  also  other  cases  cited 
above. 

*TJ.  S.  Eev.  Stats.,  §  917;  Equity  Rules  of  Supreme  Court.  See 
also  Eev.  Stats.,  §  918  (as  to  District  Court  Eules). 

'Cases  above  cited ;  see  also  Domicil;  Constructive  Presence ;  Cor- 
porations (Foreign) ;  and  other  specific  Substantive  heads. 
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CHAPTEE  CXLII. 

Direct  Federal  Enforcement  of  State  Law  op  Common 
Law  OB  OF  Equity  Character  : — State  Extension  of 
Common  Law  or  of  Equity: — Congressional  Adop- 
tion OF  State  Substantive  Written  Law. 

§  763.    Prefatory. 

1.  By  direct  enforcement,  we  here  intend  enforcement 
sought:  (a)  by  a  plaintiff  proper,  or  (b)  by  an  original 
defendant  assuming,  to  certain  intents  (as,  by  a  pleading 
of  set-off  or  other  counter-claim),  the  position  of  plaintiff. 
That  is  to  say,  the  present  Chapter  will  not  treat  of  Federal 
dealing  with  issues  arising  merely  incidentally.^ 

2.  Such  Federal  direct  enforcement  may  arise  either  ( a ) 
through  initial  suit  in  a  Federal  Court,  or  (b)  by  Eemoval, 
from  a  State  Court,  of  a  suit  in  which  the  plaintiff  sought, 
in  the  State  Court,  such  direct  enforcement. 

§  764.    The  General  Principle. 

The  intra- State  Federal  District  Courts  entertain, 
broadly,  (general  Jurisdictional  conditions  being  present), 
initially,  or  by  Removal,  suits  (including  counter-suits) 
for  direct  enforcement  of  State  law  of  non-PenaP  Civil 
character,  not  within  a  field  of  State  Exclusiveness.' 

§  765.    Suit  Upon  a  State  Court  Judgment. 

1.  Such  Federal  Jurisdiction  extends  to  suit  upon  a 
judgment  of  a  State  Court.* 

2.  It  extends  to  suit  upon  a  judgment  rendered  in  a  suit 
which  was,  in  itself,  up  to,  and  at,  the  point  of  rendering 
judgment,  of  strict  State  Exclusiveness." 

^As  to  this  latter  matter,  see  Collateral  Issues  (§§  575,  576). 

^''Non-Penal" :  Oklahoma  v.  Gulf,  Colorado  &  S.  F.  Ey.,  220  U.  S. 
290;  S  31:437;  L  55:469;  (Original  Jurisdiction  of  the  Supreme 
Court,  but  of  general  pertinency).  See  also  §§  585-587.  See  Gwin  v. 
Breedlove,  2  How.  29;  L  11: 167. 

'E.  g. :  the  fields  of  Probate  and  Administration  and  of  Domestic 
Relations,  as  those  fields  are  Federally  defined  (§  553). 

^Chappell  V.  Bradshaw,  128  TJ.  S.  132;  S  9:40;  L  32:369;  cases 
cited  below. 

"E.  g.,  to  a  Federal  suit  upon  and  for  enforcement  of  a  State  ali- 
mony decree.    Barber  v.  Barber,  21  How.  582 ;  L  16 :  226. 
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3.  It  extends  to  Incidents  attaching,  by  State  law.  to  a 
State  judgment :  as,  judgment  lien,  or  priority  in  title." 

4.  The  nature  of  the  cause  of  action  embodied  in  the  judg- 
ment, and  the  nature  of  the  judgment,  under  State  law, 
may  be  Federally  inquired  into,  to  such  extent  as  is  ma- 
terial in  respect  of  Federal  enforcement.' 

§  766.  State  Substantive  Law,  and  State  Law  of  Pro- 
cedure. 

Such  Federal  direct  enforcement  is,  from  the  nature  of 
the  case,  directed  primarily  to  (State)  Substantive  law. 
It  may  happen,  however,  that  Substantive  State  law  is 
closely  inter-related  with  (and  is  dependent  upon)  a 
method  of  Procedure  peculiar  to  State  law.  In  such  situa- 
tion, the  Federal  enforcement  proceeds  along  the  lines  of 
such  State  Procedure,  if,  or  in  so  far  as,  it  is  not  incon- 
sistent with  essential  Federal  principles  of  Procedure.' 
This  situation  occurs  mainly  (and  perhaps  solely)  in  the 
field  of  State  Extensions." 

This  situation  is  commonly  presented  by  a  State  statute 
creating,  in  terms,  a  new  Judicial  proceeding,  and  only 
by  implication,  or  indirection,  creating  new  Substantive 
law.^" 

What  has  been  said  above  has  no  pertinency  to  Admiralty 
and  Maritime  Procedure:  such  Procedure  being  of  Fed- 
eral Exclusiveness.^^ 

§  767.  Federal  Classification,  for  the  Purposes  in 
Question,  of  State  Law. 

The  Federal  Organic  classification  of  law,^^  (for  Federal 
purposes),  into,  and  according  to,  the  great  Common  Law 
fields,"  is  operative,  for  the  purposes  now  in  question,  upon 

"Guardian  Trust  Co.  v.  Fisher,  200  U.  S.  57;  S  26: 186;  L  50:  367: 
direct  enforcement  of  State  judgment  lien,  as  against  mortgagors  (in 
favor  of  intervening  judgment  creditors)  in  a  Federal  foreclosure 
suit. 

'Guardian  Trust  Co.  v.  Fisher,  cited  above;  Oklahoma  v.  Atchison 
T.  &  S.  F.  Ey.,  220  U.  S.  277;   S  31:  434;  L  55:  465. 

sOases  cited  in  §  768. 

°Ubi  supra.    As  to  State  Extension,  generally,  see  §§  554-557. 

"Ubi  supra.     "§§  546,  703.     !=§§  508,  et  seq. 

^''Common  Law,  Equity,  etc.  Fenn  v.  Holme,  21  How.  481 ;  L  16 : 
198 ;  cases  cited  below. 
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State  law,  both  (a)  for  mode  of  Federal  enforcement," 
and  (b)  for  denial  of  Federal  enforcement.^'* 

The  Civil  Law  is  capable  of  analysis  upon  the  lines  of 
the  Common  Law  classification ;  and  where,  or  in  so  far  as, 
the  law  of  a  State  is  of  Civil  Law  origin  and  character," 
Common  Law  classification  is  applied  to  it.^^ 

Such  Federal  classification  extends  (from  the  nature  of 
the  case)  not  merely  to  specific  particulars  of  law  known 
to  the  Common  Law,  but  to  State  Extensions.  It  is  in  the 
field  of  State  Extensions  that  the  question  of  Federal 
classification  of  State  law  (for  Federal  direct  enforce- 
ment) commonly  arises." 

§  768.  Federal  Such  Enforcement  of  State  Exten- 
sions:  (a)  Generally." 

1.  Such  Federal  direct  enforcement  extends  to  State  Ex- 
tension of  the  great  Common  Law  fields.^" 

2.  A  State  cannot  deal  with  Admiralty  and  Maritime 
Procedure :  that  field  being  of  Federal  Exclusiveness.^^ 

A  State  Extension,  therefore,  of  Substantive  Admiralty 
and  Maritime  law,  so  far  as  Federally  enforceable,  and  as 
Federally  enforced,  in  Admiralty,  is  enforced  exclusively 
by  Federal  Admiralty  Procedure:  which  is  uniform 
throughout  the  States.^^ 

"Surgett  V.  Lapice,  8  How.  48;  L  12:  982;  Mills  v.  Scott,  99  TJ.  S. 
25;  L  25:  294;  Cowley  v.  Northern  Pac.  E.  E.,  159  U.  S.  569;  S  16: 
127 ;  L  40 :  263 ;   other  cases  cited  below  in  this  Chapter. 

•"^E.  g.,  in  respect  of  State  law  of  Penal  character:  Oklahoma  v. 
Atchison  T.  &  S.  F.  Ey.,  220  U.  S.  277;  S  31:  434;  L  55:  465;  (clas- 
sification of  a  State  cause  of  action  as  Penal:  Original  Jurisdiction 
of  the  Supreme  Court,  but  of  general  pertinency) . 

i^The  typical  State  being  Louisiana. 

"Parsons  v.  Bedford,  3  Pet.  433;  L  7:732;  Walker  v.  Dreville, 
12  Wall.  440;  L  20:429;  Marin  v.  Lalley,  17  Wall.  14;  L  21:  596; 
New  Orleans  v.  Gaines's  Adm'r,  131  U.  S.  191;  138  U.  S.  595;  S  9: 
745;  L  33:99;  S  11:428;  L  34: 1102;  Lindsay  v.  Shreveport  Bank, 
156  U.  S.  485;    S  15:472;    L  39:505. 

^^See  later  sections,  and  cases  cited. 

i^As  to  Extension  in  general,  see  §§  554-557. 

^"Cases  cited  below  in  this  section.  As  to  Federal  enforcement  of  a 
State  abolition  of  the  doctrine  of  Champerty  and  Maintenance,  see 
Eoberts  v.  Cooper,  20  How.  467;  L  15:  969. 

"§    546. 

"§  546. 

As  to  alternative  Common  Law  Eemedy,  see  §  527. 
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3.  State  Extension  is  usually  made  by  Written  Law.^' 
In  certain  of  the  older  States,  however,  there  arose,  at  an 
early  period,  (and  in  those,  and  in  other  States,  there  have 
arisen  at  later  periods),  Extensions  by  mere  usage :  that  is 
to  say,  by  Unwritten  (State)  Law.  Extensions  of  this  lat- 
ter origin  are,  in  general,  (if  not  regularly),  Federally 
recognized  on  the  footing  of  Extensions  by  Written  law,^* 
— more  readily,  perhaps,  when  they  deal  with  local  land- 
title  law,^°  or  with  other  local  matters.^® 

§  769.    The  Same  Subject  Continued:  (b)  Illustration. 
Illustration  of  the  text  of  the  preceding  Section  may  be 
presented  as  follows : — 

Common  Law. 

1]  Federal  enforcement  of  a  State  Extension  of  Tort,  to 
the  case  of  immediate  death  •j^'' 

2]  Federal  enforcement  of  a  State  statute  attaching  a 
lien  to  Common  Law  judgments.^' 

Equity. 

3]  Federal  enforcement  of  State  Extension  of  the  Equity 
(and  Equity  Procedure),  of  removal  of  cloud  from  title: 

(a)  to  the  situation  where  the  plaintiff  is  in  possession;^* 

(b)  to  the  situation  where  there  is  no  actual,  and  no  prac- 

^'Commonly  by  Statute,  but  perhaps  in  some  cases,  by  a  State 
Constitution. 

"Crampton  v.  Zabriskie,  101  U.  S.  601;  L  25:1070;  Missouri, 
Kansas  etc.  Trust  Co.  v.  Krumseig,  172  U.  S.  351;  S  19: 179;  L  43: 
474;  Knapp,  Stout  &  Co.  v.  McCafirey,  177  U.  S.  638;  S  20:  824;  L 
44:921;  Graves  v.  Ashburn,  215  U.  S.  331;  S  30:108;  L  54:217; 
Louisville  &  NashviUe  E.  E.  v.  Western  Un.  Tel.  Co.,  234  U.  S.  369; 
S  34:810;   L  68:1356. 

^"As  in  Graves  v.  Ashburn,  and  Louisville  etc.  E.  E.  v.  Western 
Union  Tel.  Co.,  both  cited  above. 

2'Crampton  v.  Zabriskie,  cited  above. 

"Texas  &  Pac.  Ey.  v.  Cox,  145  U.  S.  593;  S  12:  905;  L  36:  829; 
Chicago,  Eock  Island  etc.  Ey.  v.  Martin,  178  U.  S.  245;  S  20:  854; 
L  44: 1065. 

28Guardian  Trust  Co.  v.  Fisher,  200  U.  S.  57;  S  26: 186;  L  50:  367; 
(the  Federal  enforcement,  in  this  instance,  being  in  Equity,  for  the 
reason  that  the  lienor  intervened  in  a  pending  Equity  suit). 

"Clark  V.  Smith,  13  Pet.  195;  L  10: 123;  Holland  v.  Challen,  110 
U.  S.  15;  S  3:495;  L  28:52;  United  States  v.  Wilson,  118  U.  S. 
86;    S  6:991;    L  30:110;    Whitehead  v.  Shattuck,  138  U.  S.  146; 
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ticable,  possession,  by  either  party  j^"  (c)  to  the  situation 
of  challenge  by  the  bill  (as  a  cloud)  of  a  deed  void  on  its 
face;"  (d)  to  broad  title-clearing  action,  in  one  or  in  an- 
other form,  binding  upon  particular  persons  (or  particular 
classes  of  persons,  or  upon  all  persons,  known  or  unknown) 
not  personally  within  the  areal  Judicial  Jurisdiction  of 
the  State  in  question ;  with  appropriate  substituted  serv- 
ice, or  operation  of  the  decree  in  rem,  upon  the  land,  or  a 
substituted  agent,  to  release  f^ 

4]  Federal  enforcement  in  Equity,  of  State  statutory 
liens  f^ 

5]  Federal  suit,  of  a  character  provided  for  by  State 
statute,  in  behalf  of  a  borrower,  as  against  a  usurious 
lender;  with  Extension  of  Equity,  by  relieving  the  bor- 
rower-plaintiff from  payment  of  value  received  f^ 

6]  Federal  suit  in  a  special  State-statutory  form,  for 
annulment,  inter  partes,  of  a  State  judgment :  (simplifica- 
tion of  the  usual  procedure  by  Bill  in  Equity )  f^ 

S  11:276;  L  34:873;  Wehrmann  v.  Conklin,  155  U.  S.  314;  S  15: 
129;  L  38:16Y;  Boston  etc.  Mining  Co.  v.  Montana  Ore  Co.,  188 
U.  S.  632;    S  23:434;   L  47:626. 

soGraves  v.  Ashbum,  215  U.  S.  330;  S  30:108;  L  54:217;  see 
Boston  etc.  Mining  Co.  v.  Montana  Ore  Co.,  cited  above. 

"Eeynolds  v.  Crawfordsville  Bank,  112  F.  S.  405;  S  5:213;  L 
28 :  733 ;   Graves  v.  Ashburn,  cited  above. 

s^Wickliffe  v.  Owings,  17  How.  47;  L  15:44;  Parker  v.  Over- 
man, 18  How.  137;  L  15:  318;  Langdon  v.  Sherwood,  124  U.  S.  74; 
S  8 :  429;  L  31 :  344  (a  Federal  action  at  law,  but  enforcing  the  State 
Equitable  Extension);  Arndt  v.  Griggs,  134  U.  S.  316;  S  10:557; 
L  33:918;  Gormley  v.  Clark,  134  U.  S.  338;  S  10:554;  L  33:109; 
Bardon  v.  Land  etc.  Improve't  Co.,  157  U.  S.  327;  S  15:  650;  L  39: 
719;  American  Land  Co.  v.  Zeiss,  219  TJ.  S.  47;   S  31:200;  L  55:82. 

(In  Hart  v.  Sansom,  110  U.  S.  151;  S3:  596;  L  28: 101,  there  was 
no  such  Extension,  and  the  bill  thereby  failed.  The  case  is  explained 
in  Arndt  v.  Griggs,  cited  above). 

s^Eitch  V.  Creighton,  24  How.  159;  L  16:596;  Canal  Co.  v.  Gor- 
don, 6  Wall.  561;  L  18:  894;  Sheffield  Furnace  Co.  v.  Witherow,  149 
U.  S.  574;  S  13:936;  L  37:853;  Slide  &  Spur  Gold  Mines  v.  Sey- 
mour, 153  U.  S.  509;  S  14:  842;  L  38:  802;  see  Dick  v.  Foraker,  155 
U.  S.  404;   S  15: 124;  L  39: 201. 

"Missouri  &  Kansas  Trust  Co.  v.  Krumseig,  172  U.  S.  351;  S  19: 
179;  L  43:474. 

'"Cowley  V.  Northern  Pac.  E.  E.,  159  U.  S.  569;  S  16: 127;  L  40: 
263. 
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7]  Federal  following  of  State  statutory  Equitable  Pro- 
cedure in  respect  of  survival  of  suits,  and  of  substituted 
representative  defendants  f^ 

8]  Federal  enforcement,  in  Equity,  of  a  State  Extension 
of  the  Substantive  law  of  Subrogation  f  or  of 

9]  State  statutory  Procedure,  permitting  a  junior  mort- 
gagee to  join,  in  a  foreclosure  suit,  the  mortgagor  and  the 
senior  mortgagee.^^ 

§  770.  State  Extension  of  Common  Law  Remedy  as 
not  Limitative  of  Federal  Equity  Jurisdiction. 

The  field  of  Equity  Jurisdiction  is  limitatively  defined 
by  absence  of  plain,  complete  and  adequate  remedy  at  law.^" 

State  Extension,  however,  of  Common  Law  remedy  does 
not,  pro  tanto,  work  a  diminution  of  the  Federal  Equity 
Jurisdiction  now  in  question.*" 

§  771.  Congressional  Adoption  of  State  Substantive 
Written  Law. 

1.  Gbneeally. — We  have  considered  elsewhere,  from 
the  standpoint  of  the  Equal  Protection  aspect*^  of  the  Due 
Process  clause  of  the  Fifth  Amendment,  the  power  of  Con- 
gress to  adopt  distributively,  Substantive  law  of  the  States, 
severally.*^ 

2.  State  Written  Substantive  Law  in  the  Federal 
intra-Statb   Original   Jurisdiotion.*' — The  text  cited, 

5«Taylor  v.  Benham,  5  How.  233;  L  12: 130;   (see  p.  261,  first  par.). 

"New  Orleans  v.  Gaines's  Adm'r,  131  U.  S.  191;  138  U.  S.  595; 
S  9:Y45;  L  33:99;  S  11:428;  L  34:1102;  but  with  Federal  dis- 
regard of  the  State  statutory  remedy:  which  was  (in  Federal  defini- 
tion thereof)   at  law. 

A  State  statute  providing  for  suit  in  Equity  by  a  simple  (non-judg- 
ment) creditor,  is  Federally  viewed  as  inconsistent  (from  the  stand- 
point of  Federal  enforcement  of  State  law)  with  fundamental  Fed- 
eral principles  of  Equity  Procedure,  and  is,  therefore,  not  followed  in 
a  Federal  Court.  Scott  v.  Neely,  140  U.  S.  106;  S  11:712;  L  35: 
358;  Gates  v.  Allen,  149  U.  S.  451;  S  13:  883;  L  37:  804;  Hollins  v. 
Brierfield  Coal  Co.,  150  U.  S.  371;    S  14:127;   L  37:1113. 

'sFritzlen  v.  Boatmen's  Bank,  212  U.  S.  364;   S  29:  366;  L  53:  551. 

''As  to  which,  generally,  see  Equity. 

^'Eobinson  v.  Campbell,  3  Wh.  212;  L  4:372;  McConihay  v. 
Wright,  121  F.  S.  201;  S  7:940;  L  30:932;  Mississippi  Mills  v. 
Cohn,  150  U.  S.  202;    S  14:75;   L  37:1052. 

«§  427.    *2§|  49Y-499. 

"Eev.  Stats.,  §  721  :— 

The  laws  of  the  several  States,  except  where  the  Constitution, 
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(originating  in  the  Judiciaiy  Act  of  1789),  applies  only  to 
Written  law;**  and  is,  in  legal  effect,  operative:  (a)  only 
in  respect  of  Written  law  of  a  State,*"  and  (b)  only  in  re- 
spect of  such  Written  law  of  a  State,  as  is  of  peculiarly 
local  interest  and  concern.*" 

If  the  text  cited  may  be  said  to  deal  in  any  degree  with 
State  Interpretation  by  State  Judicial  decision  of  State 
Written  law,  it  deals  therewith  only  to  the  extent  to  which 
such  State  Interpretation  is  itself  of  peculiar  local  (and  is 
not  of  Federal)  concern.*' 

treaty,  or  statutes  of  the  United  States  otherwise  require  or  pro- 
vide, shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law,  in  the  courts  of  the  United  States,  in  cases  where  they  ap- 
ply- 
**Swift  V.  Tyson,  16  Pet.  1 ;  L  10 :  865 ;  many  later  cases :  see  Fol- 
lowing, or  Not,  of  State  Decisions,  (§§  688  et  seq.). 

^''Swift  V.  Tyson,  cited  above;  Burgess  v.  Seligman,  107  U.  S.  20; 
S  2:10;   L  27:359. 

^^Not,  for  example,  to  a  State  statute  dealing  with  commercial 
paper.    Oases  last  cited. 
«§§  689-697. 

As  to  following,  by  a  Federal  Judicial  Eeceiver,  or  the  like,  of 
State  law,  see  Jud.  Code,  §  65. 


CHAPTEE  CXLIII. 

General  Federal  Judicial  Relations,  In  Federal  Origi- 
nal Jurisdiction,  With  State  Probate  and  Admin- 
istration Proper. 

§  772.    Prefatory. 

It  is  the  accepted  view  that  (whether  as  matter  of  Fed- 
eral Organic  law,  or  by  tacit  Congressional  consent,  we 
need  not  here  inquire),  the  intra-State  Federal  Courts  are 
not  vested  with  Original  direct  Probate  or  Administration 
Jurisdiction;  the  definition  and  delimitation  of  this  field 
being  fixed,  to  this  intent,  by  (Federally  Adopted)  Com- 
mon Law  definition  and  delimination  of  it. 

§  773.  Issues  Subsidiary  to  Probate  or  Administration 
Issues  Proper. 

In  (or  in  connection  with)  a  State  Probate  or  Admin- 
istration suit  proper,  there  must,  however,  necessarily 
arise,  at  one  or  at  another  point,  issues  inherently  not  of 
Probate  or  Administration  character.  Such  issues  would 
ordinarily  be  of  Common  Law  or  of  Equity  character,  but 
may  be  of  any  Civil  character.^ 

Such  issues,  (when  and  in  so  far  as  general  Federal  Ju- 
risdictional conditions  exist )  ^  are  of  general  Federal  com- 
petency.^ 

Actual  Federal  Jurisdiction  of  such  issues  may  arise  ( or 
may  exist)  in  either  of  three  typical  forms,  as  follows : 

(1)  When  they  are,  at  thei  decedent's  death,  actually 
pending  in  a  Federal  District  Court,  the  Federal  Jurisdic- 
tion does  not  lose  possession  of  them  but  proceeds  to  de- 
termination of  them.^ 

^E.  g.,  issues  of  Federal  Bankruptcy,  or  Admiralty  character;  or  of 
Taxation,  or  of  Eminent  Domain  Compensation  character, — existing 
at,  and  surviving,  the  death  of  a  decedent,  and  persisting  in  respect  of 
his  estate,  or  arising  after  his  death. 

^Farrell  v.  O'Brien,  199  U.  S.  89;  S  25:Y2Y;  L  50:101;  see  par- 
ticularly p.  93;  "and  because  of  the  absence  of  necessary  parties, 
who,  if  made  parties,  would  oust  the  court  of  jurisdiction"  *  *  *. 

^See  succeeding  sections. 

As  to  Federal  Procedure,  in  such  case,  after,  and  in  enforcement  of, 
the  (Federal)  judgment,  see  §  776. 
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(2)  Where  they  initially  arise  of  record  in  the  (State) 
Probate  Court  after  the  decedent's  death,*  the  Federal  Orig- 
inal Jurisdiction  may  take  possession  of  them,  by  Eemoval 
of  them  to  the  appropriate  Federal  Court,  as  separable 
controversies.^     ' 

(3)  Where  they  are  not  within  either  of  the  two  classes 
or  situa,tions  above  considered,  the  Federal  Jurisdiction 
may  take  possession  of  them,  either  (a)  by  initial  suit  upon 
them  in  a  Federal  Court,  or  (b)  by  Removal  of  a  suit 
brought  upon  (or  in  respect  of)  them  in  a  State  Court  not 
of  Probate  character/ 

§  774.    Illustration. 

Illustrative  such  issues  (and,  incidentally,  illustration 
of  such  several  forms  or  modes  of  Federal  retention  or  as- 
sumption of  them )  may  be  presented  as  follows : — 

(1)  Issues  of  surviving  pecuniary  liability  of  the  dece- 
dent :  presented  ordinarily  by  suit  against  the  executor  or 
administrator,  as  such.° 

(2)  Issues  (a)  of  existence  and  of  survival  of  a  pre- 
decease lien  upon  specific  estate  late  of  the  decedent,  and 
(b)  of  foreclosure.'' 

(3)  Issues  of  title  to  specific  property,  as  between  a 
stranger  and  the  estate.' 

*As,  by  presentation  there  of  a  creditor's  claim,  or  upon  a  petition 
for  distribution  of  assets. 

''Cases  cited  below,  in  this  Chapter. 

«Siglar  V.  Haywood,  8  Wh.  675 ;  L  5 :  Y13 ;  Suydam  v.  Broadnax, 
14  Pet.  67;  L  10:357;  Aspden  v.  Nixon,  4  How.  467;  L  11:1059; 
McLean  v.  Meek,  18  How.  16 ;  L  15 :  277 ;  Union  Bank  v.  Jolly's 
Adm'rs,  18  How.  503;  L  15:472;  Smith  v.  Chapman,  93  U.  S.  41; 
L  23 :  795 ;  Johnson  v.  Powers,  139  U.  S.  156 ;  S  11 :  525 ;  L  35 :  112 ; 
Green's  Adm'x.  v.  Creighton,  23  How.  90;  L  16:419;  Johnson  v. 
Waters,  111  TJ.  S.  640;  S  4:  619;  L  28:  547;  Hess  v.  Eeynolds,  113 
U.  S.  73;  S  5:377;  L  28:927  (Eemoval);  Borer  v.  Chapman,  119 
U.  S.  587;  S  7:342;  L  30:532;  Rio  Grande  R.  E.  v.  Gomila,  132 
U.  S.  478;  S  10:155;  L  33:400;  Clark  v.  Bever,  139  TJ.  S.  96;  S 
11:468;  L  35:88;  Lawrence  v.  Nelson,  143  TJ.  S.  215;  S  12:440;  L 
36:130;  Bristol  v.  Washington  County,  177  TJ.  S.  133;  S  20:585; 
L  44:  701  (Eemoval). 

'Eio  Grande  E.  R.  v.  Gomila,  cited  above;  Ingersoll  v.  Coram,  211 
U.  S.  335;   S  29:92;  L  53:208. 

'Ingersoll  v.  Coram,  cited  above. 
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(4)  An  issue  of  Interpretation  of  a  will.° 

(5)  An  issue  of  refusal  (and  of  propriety  of  refusal)  of 
an  executor  or  administrator,  to  sue  in  behalf  of  his  estate : 
and  of  right  of  creditors  or  beneficiaries  to  sue.^° 

(6)  Issues  of  privity,  and  of  conflict  of  rights,  as  be- 
tween (a)  an  executor  or  a  principal  administrator,  and 
(b)  one  appointed  as  ancillary  administrator  in  another 
State." 

(7)  An  issue  of  the  legal  effect  of  informal  action  by 
an  executor  or  administrator  out  of  his  State,  and  without 
ancillary  appointment.^^ 

(8)  An  issue  of  liability  of  an  executor  or  an  adminis- 
trator (or  of  his  sureties)  to  creditors  or  beneficiaries  of 
the  estate." 

(9)  Issues  among  rival  claimant  beneficiaries." 

sjackson  v.  Chew,  12  Wh.  153 ;  L  6 :  583 ;  Page  v.  Patton,  5  Pet. 
304;  L  8: 134;  Taylor  v.  Benham,  5  How.  233;  L  12: 130;  Colton  v. 
Colton,  12Y  TJ.  S.  300;  S  8:1164;  L  32:138;  Albright  v.  Oyster, 
140  U.  S.  493;  S  11:  916;  L  35:  534;  Hardenbergh  v.  Eay,  151  U.  S, 
112;  S  14:305;  L  38:93;  Farrell  v.  O'Brien,  199  TJ.  S.  89;  S  25: 
727;   L  50:101. 

lOHagan  v.  Walker,  14  How.  29;  L  14:  312;  Horn  v.  Lockhart,  17 
Wall.  570;   L  21:657. 

i^Aspden  v.  Nixon,  4  How.  467 ;  L  11 :  1059 ;  Stacy  v.  Thrasher, 
6  How.  44;  L  12:  337.  See  Foulke  v.  Zimmerman,  14  Wall.  113;  L 
20:785. 

"Vaughan  v.  Northup,  15  Pet.  1;  L  10:639;  McLean  v.  Meek,  18 
How.  16;  L  15:277;  Wilkins  v.  Ellett,  108  U.  S.  256;  S  2:  641;  L 
27:718;  Johnson  v.  Powers,  139  TJ.  S.  156;  S  11:525;  L  35:112; 
Lawrence  v.  Nelson,  143  U.  S.  215;  S  12:440;  L  36:130;  Hayes  v. 
Pratt,  147  F.  S.  557;  S  13:503;  L  37:279;  Darlington  v.  Turner, 
202  U.  S.  195;  S  26:  630;  L  50:  992;  IngersoU  v.  Coram,  211  TJ.  S. 
335;    S  29:92;   L  53:208. 

"Young  V.  Smith,  15  Pet.  287;  L  10:741;  Green's  Adm'x  v. 
Creighton,  23  How.  90;  L  16:  419;  Borer  v.  Chapman,  119  TJ.  8.  587; 
S  7 :  342 ;  L  30 :  532 ;  Lawrence  v.  Nelson,  cited  above ;  Hayes  v. 
Pratt,  cited  above;  Byers  v.  McAuley,  149  TJ.  S.  608;  S  13:906;  L 
37 :  867 ;  IngersoU  v.  Coram,  cited  above ;  Waterman  v.  Canal-  Louis- 
iana Bank,  215  TJ.  S.  33;  S  30: 10;  L  54:  80;  McClellan  v.  Carland, 
217  U.  S.  268;   S  30:  501;  L  54:  762. 

^*Aspden  v.  Nixon,  cited  above;  Payne  v.  Hook,  7  Wall.  425;  L 
19:  260;  Caujolle  v.  Ferrie,  13  Wall.  465;  L  20:  507;  Hook  v.  Payne, 
14  Wall.  252;  L  20:  887;  Johnson  v.  Waters,  111  TJ.  S.  640,  675  IV; 
S  4:  619;  L  28:  547;  Borer  v.  Cha.pman,  cited  above;  Hayes  v.  Pratt, 
cited  above. 
45 
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(10)  An  issue  of  marriage,  or  of  legitimacy,  underlying 
the  claim  of  a  claimant  beneficiary." 

(11)  An  issue  of  title  by  assignment  from  an  original 
creditor  or  beneficiary.^* 

(12)  An  issue  of  jurisdiction  (on  general  grounds)  as 
between  the  home  State  and  another  areal  jurisdiction,  of 
a  suit  against  an  executor  or  an  administrator.^^ 

(13)  An  issue  upon  the  validity,  operation,  and  scope, 
(as  a  deed  of  trust),  of  a  non-testamentary  writing  pro- 
bated as  a  will." 

§  775.  General  Federal  Jurisdictional  Requirements 
as  Operative  Peculiarly  in  the  Field  in  Question. 

In  respect  of  a  particular  such  issue,  general  Federal 
Jurisdictional  conditions"  may  be  present  (a)  as  between 
some,  but  not  as  between  all,  parties  concerned  in  the  es- 
tate; or  (b)  in  respect  of  some  part  (but  only  of  some 
part)  of  a  subject-matter  in  question.  In  such  situation, 
the  Federal  Jurisdiction  (where  severability  is,  on  general 
principles,  possible)  proceeds  to  the  extent  (and  only  to 
the  extent)  of  presence  of  such  general  Federal  Jurisdic- 
tional conditions.^" 

§  776.  Principles  of  Federal  Enforcement  of  Judg- 
ment. 

A  Federal  Court  which  has  rendered  judgment  upon  such 
an  issue,  is  not  permitted,  by  present  Federal  Procedure 
law,  for  enforcement  of  such  judgment,  either  (a)  to  ad- 
dress either  a  writ  of  Injunction"^  or  a  Mandatory  writ, 
directly  to  the  State  Probate  Court  (or  to  any  State  Court) 
or  (b)  to  issue  and  levy  execution""  upon  specific  property 
of  the  estate."' 

"Gaines  v.  New  Orleans,  6  Wall.  642;  L  18:  950. 

^•IngersoU  v.  Coram,  cited  above  (see  at  p.  360). 

^'Vaughan  v.  Northup,  cited  above.    '^'Hayes  v.  Pratt,  cited  above. 

"E.  g.,  Federal  question;   Diversity  of  Citizenship;  Amount. 

">Byers  v.  McAuley,  149  U.  S.  608;  S  13:  906;  L  37:  867;  in  con- 
trast with  the  otherwise  like  case  of  Johnson  v.  Waters,  111  U.  S. 
640,  675;    S  4:  619;   L  28:  547  (see  the  language  of  the  decree). 

"See  Injunction  to  State  Court  (§§  655,  656). 

^^By  "execution"  here  we  mean  the  ordinary  writ  of  ^ecution 
(fieri  facias). 

^Williams  v.  Benedict,  8  How.  107;  L  12: 1007;  Yonley  v.  Laven- 
der, 21  Wall.  276;  L  22:536. 

Such  levy  would  be  prohibitive  of  orderly  disposal  of  the  assets,  and 
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A  Federal  Court,  however,  has  power  to  act  upon  par- 
ties f*'  and,  in  proper  form  of  Federal  Procedure,  an  execu- 
tor or  an  administrator  may  be  made  a  party  ;^''  and,  by 
action  upon  parties,  the  Federal  judgment  may  be  made 
effective.  Typical  modes  of  enforcement,  in  this  manner, 
of  a  Federal  judgment,  are:  establishment,  as  among 
parties  and  privies,  and  those  claiming  under  them,  (a)  of 
a  lien,  (pre-existing  decease),  upon  specific  property  held 
as,  or  claimed  to  be,  estate  late  of  the  decedent;  or  (b) 
of  the  proper  interpretation  of  a  (probated)  will  of  the 
decedent;  or  (c)  in  general,  of  rights  of  claimant  bene- 
ficiaries; or  (d)  of  liability  of  an  executor  or  an  adminis- 
trator to  the  estate;  or  (e)  of  existence  of  amount,  and  of 
character  (where  character  is  material) ,  of  a  claim  against 
the  estate.^" 

In  such  enforcement,  inter  partes,  a  Federal  Court  of 
Equity  may,  inter  partes,  (where  the  Federal  Jurisdic- 
tional ground^^  extends  to  all  parties  interested,  including 
the  executor  or  administrator),  virtually  take  the  account- 
ing, marshalling,  conversion  into  money,  and  distribution, 
of  assets,  into  its  own  hands.  ^* 

If,  on  the  other  hand,  such  general  grounds  of  Federal 
Jurisdiction  do  not  extend  to  all  persons  beneficially  in- 
terested, but  the  Federal  Jurisdiction  does  extend  to  the 
executor  or  the  administrator,  the  Federal  Court  will  so 
act  only  in  respect  of  persons  to  whom  such  general  Fed- 
eral Jurisdictional  grounds  extend.^* 

(in  case  of  shortage  of  assets)  with  the  marshalling  and  the  ratable 
distribution  of  assets,  as  among  creditors. 

2*§§   655,   656. 

^'Numerous  cases  of  those  cited  in  this  Chapter. 

^'For  cases  (readily  distinguishable)  pertinent  to  these,  and  to 
other  like  heads,  respectively,  see  preceding  sections  of  this  chapter. 

^'E.  g..  Federal  question  or  diversity  of  citizenship,  and  Amount. 

28Johnson  v.  Waters,  111  U.  S.  640;  S  4:  619;  L  28:  547  (Decree, 
p.  675). 

29Byera  v.  McAuley,  149  U.  S.  608;  S  13:  906;  L  37:  867. 


CHAPTER  CXLIV. 

COEEESPONDING    PeINCIPLES    IN   THE    FIELDS    OF    DOMESTIC 

Relations  and  State  Insolvency  Peoceduee. 

§  777.    Domestic  Relations. 

What  has  been  said  in  the  several  sections  of  the  preced- 
ing Chapter  would  seem  to  be  entirely  applicable,  mutatis 
mutandis,  to  the  field  of  Domestic  Relations :  there  being 
no  higher  ground  of  State  Exclusiveness  in  this  field  than 
in  the  field  of  Probate  and  Administration. 

Thus,  a  suit  pending  in  a  Federal  Court,  against  a  hus- 
band or  a  wife,  to  enforce  a  personal  liability,  or  to  re- 
cover property,  would  not  be  affected,  in  respect  of  juris- 
diction, by  a  subsequently  brought  Divorce  suit;  but  a 
decree  of  Divorce  and  of  Alimony  would  be  subject  to  the 
judgment  in  the  Federal  suit. 

So,  pendency  of  a  Divorce  suit  would  not  bar  the  insti- 
tution, in  a  Federal  Court,  of  a  suit  dealing  with  title  or 
with  liability,  as  to  husband  or  wife. 

So,  a  Common  Law  or  Equity  separable  issue,  arising  in 
a  Divorce  or  in  a  Guardianship  proceeding,  is  within  the 
Federal  Removal  Procedure.^ 

§  778.    State  Insolvency  Procedure. 

What  has  just  been  said  would  seem  to  be  applicable, 
mutatis  mutandis,  to  the  field  of  State  Insolvency  Proce- 
dure, when,  or  in  so  far  as,  at  a  particular  period,  there 
exists,  within  a  particular  State,  operative  State  law  within 
that  field.' 

^See  Removal. 

^Shelby  v.  Bacon,  10  How.  56 ;  L  13 :  326 ;  (Federal  suit  against  as- 
signees in  Insolvency,  to  establish  the  validity  and  the  amount  of 
the  plaintiff's  claim). 
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CHAPTEE  CXLV. 

Implied  Eemedy. — Implied  Absence  op  Remedy. 

§  779.    The  Subject  GeneraUy. 

Federal  Adoption  and  application  of  the  Common  Law 
principles  of  implication  or  presumption  (a)  of  Remedy 
or  (b)  of  absence  of  Remedy,  is  illustrated  in  the  cases 
cited  in  the  margin,^  of : — 

1.  Implied  Remedy,  Affirmative  or  Defensive;^ 

^The  eases  cited  in  this  section  arose  in  the  Federal  Original  Jur- 
isdiction, except  where  State  Court  origin  is  stated. 

^Amy  V.  Supervisors,  11  Wall.  136;  L  20: 101;  (Tort  lies  for  fail- 
ure to  perform  a  ministerial  duty). 

Findlay  v.  McAllister,  113  U.  S.  104;  S  5:401;  L  28:930;  (Tort 
lies  for  forcible  interference  with  a  State  tax  levy  proceeding  under 
Federal  Mandamus). 

Murphy  v.  Eamsey,  114  U.  S.  15;  S  5:747;  L  29:47  (election  of- 
ficials:  refusing  vote). 

Union  Pac.  Ey.  v.  McDonald,  152  U.  S.  262;  S  14:  619;  L  38:  434; 
(a  State  statutory  requirement  of  fencing-in  of  a  dangerous  area,  for 
keeping  cattle  out,  held,  in  the  Federal  Jurisdiction  by  diversity  of 
citizenship,  presumptively  creative,  by  indirection,  of  right  of  action 
of  tort.) 

Bement  v.  National  Harrow  Co.,  186  U.  S.  70;  S  22:747;  L  46: 
1058;  violation  by  the  plaintiff  of  the  Sherman  Act  a  defence  in  an 
action  (for  price  of  goods),  in  a  State  Court. 

Wabash  E.  E.  v.  Pearce,  192  U.  S.  179;  S  24:  231;  L  48:  397;  (if 
a  carrier  under  express  or  implied  authority  from  his  bailor,  pays  a 
Federal  revenue  tax,  as  a  necessary  condition  of  getting  possession  of 
the  goods,  the  Common  Law  carrier's  lien  for  disbursements  is,  as 
matter  of  Federal  law,  correspondingly  extended  to  include  his  such 
disbursement).     (State  Court). 

Johnson  v.  Southern  Pac.  Co.,  196  TJ.  S.  1;  S  25:158;  L  49:363; 
the  Congressional  Safety  Coupling  Act  vests,  by  implication  (as  mat- 
ter of  Federal  Law)  in  railroad  employers,  a  right  of  action  at  Com- 
mon Law  for  breach  of  duty  by  the  railroad. 

Illinois  Centr.  E.  E.  v.  McKendree,  203  U.  S.  514;  S  27:153;  L 
51 :  298 ;  (assumed  that  a  cause  of  action  arises  to  cattle  owner  from 
violation  of  a  Federal  quarantine  order  by  bringing  diseased  cattle 
into  proximity  with  plaintiff's  cattle  and  infecting  them). 

United  States  v.  Chamberlin,  219  U.  S.  250;  S  31:  204;  L  55:  204; 
(when  no  remedy  is  specifically  provided  for  enforcement  of  taxation. 
a  Common  Law  action  lies). 

Waskey  v.  Hammer,  223  U.  S.  85;   S  32: 187;  L  56:  359;  (remedy 
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in  Ejectment  against  one  who,  being  a  Federal  official,  acquired  title 
to  land  in  violation  of  an  Act  of  Congress  providing  in  terms  for 
dismissal  from  office  as  a  penalty  therefor). 

Texas  &  Pac.  Ey.  v.  Eigsby,  241  TJ.  S.  33;  S  36:482;  L  60:874; 
(Federal  rolling-stock  requirements  for  intertransit,  basis  of  tort, 
though  plaintiff  not  in  intertransit). 

^Board  of  Trade  v.  Christie  Grain  etc.  Co.,  198  U.  S.  236;  S  25: 
637;  L  49:1031;  (certain  transactions  involving  illegality,  viewed 
as  not  thereby  caput  vulpi,  but  capable  of  suit) . 

The  Eugene  F.  Moran,  212  U.  S.  466 ;  S  29 :  339 ;  L  53 :  600 :  breach 
of  a  Federal  legal  duty  of  maintaining  a  light,  for  a  special  purpose, 
held  not  to  create  a  liability  for  the  (negligent)  tort  of  a  stranger, 
simply  because  the  observance  of  the  duty  might  have  prevented  the 
tort. 

German  Alliance  Ins.  Co.  v.  Home  Water  Co.,  226  U.  S.  220;  S  33 : 
32 ;  L  57 :  195 :  (absence  of  liability  of  a  municipal  corporation  for 
failure  of  water-supply  for  fire  protection ;  explaining  Guardian  Trust 
Co.  V.  Fisher,  200  U.  S.  57;  S  26: 186;  L  50:  367). 

Southern  Pac.  Co.  v.  Schuyler,  227  TJ.  S.  601;  S  33:277;  L  57: 
662;  giving  to,  and  use  by,  a  railroad  clerk,  when  off  duty,  of  a  free 
pass,  in  violation  of  the  Hepburn  Act  of  Congress  (such  action  being 
under  a  misconception  of  law),  not  a  Federal  bar  to  tort  by  the  clerk. 
(State  Court). 


CHAPTER  CXLVI. 

Motive  or  Intent  in  Seeking,  or  in  Seeking  to  Avoid, 
THE  Federal  Jurisdiction  : — Fictitious  Jurisdiction- 
al Situations. 

§  780.    The  General  Principle. 

Where  a  situation,  of  fact  and  of  law,  exists,  in  and  of 
itself  such  in  character  as  (a)  to  permit  or  (b)  to  forbid 
resort  to  the  Federal  Original  Common  Law  or  Equity 
Jurisdiction,  motive  or  intent,  in  the  creation  of,  or  in  the 
making  use  of,  such  situation,  is,  in  general,  immaterial : 
as,  where  a  belief  in  a  more  favorable  result  in  a  Federal, 
than  in  a  State,  Court  was  a  moving  element  in  the  con- 
veyance, (and  in  the  acquirement),  of  property  or  of  an 
interest  in  property  to  or  by  one  competent,  by  citizenship, 
(as  the  vendor  was  not),  for  the  Federal  Jurisdiction.^ 

So,  if  any  one  of  a  number  of  persons  has  a  right  of  suit 
in  Equity ;  and  if  one,  but  only  one,  of  them,  is  of  citizen- 
ship such  as,  (in  and  of  itself),  to  make  diversity  of  citizen- 
ship (and  thereby  Federal  Jurisdiction),  the  right  of  such 
latter  person  to  sue  in  a  Federal  (rather  than  in  a  State) 
Court  is  not  adversely  affected  by  the  fact  that  he  sues 
solely  at  the  instance  of,  and  with  indemnity  from,  another 
such  former  person." 

So,  one  having  a  joint  and  several  cause  of  action  (or 
color  thereof,  and  belief  thereof,  in  good  faith)  against 
two  or  more  persons,  may,  at  pleasure,  omit,  or  join,  in  a 
State  Court,  a  particular  person,  even  though  his  election 
be  in  fact  made  to  defeat  Federal  Eemoval  Jurisdiction 
based  upon  diversity  of  citizenship.* 

iM'Donald  v.  Smalley,  1  Pet.  620;  L  Y:  287;  Smith  v.  Kernochen, 
7  How.  198;  L  12:666;  Crawford  v.  Neal,  144  U.  S.  585;  S  12: 
759;  L  36:  552;  In  re  Cleland,  218  U.  S.  120;   S  30:  647;  L  54:  962. 

See,  to  the  same  effect,  in  the  case  of  suit  by  a  State,  in  the 
Original  Jurisdiction  of  the  Supreme  Court,  South  Dakota  v.  North 
Carolina,  192  IJ.  S.  286;  S  24:  269;  L  48:  448. 

^Wheeler  v.  Denver,  229  U.  S.  342;   S  33:  842;  L  57: 1219. 

'Chicago,  Eock  Island  &  Pac.  Ey.  v.  Dowell,  229  U.  S.  102;  S  33: 
684;  L  57: 1090;  Chicago,  Eock  Island  &  Pac.  Ey.  v.  Whiteaker,  239 
U.  S.  421;  S  36: 152;  L  60:  360. 

See  the  following  sections. 
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§  781.    Mere  Colorable  Situations. 

What  has  been  said  in  the  preceding  section,  has  no 
bearing  upon  the  creation  of  mere  fictitious  and  colorable 
situations. 

Typical  forms  of  fictitious  and  colorable  Jurisdictional 
situations  may  be  classified,  for  illustration,  as  follows : — 

Fictitious  Plaintiffs. 

Creation  of  a  figure-head  plaintiff,  of  a  certain  citizen- 
ship, essential,  in  a  given  instance,  for  Federal  Jurisdic- 
tion ;* 

Manipulation  of  separate  claims,  (severally  below  a 
Federal  Jurisdictional  amount),  to  create  an  apparently 
genuine  Jurisdictional  amount  f 

Fictitious  Defendants. 
Joinder  by  the  plaintiff,  in  a  State  Court,  (to  defeat  Ke- 
moval  to  a  Court  of  the  United  States),  of  a  co-defendant, 
of  the  same  citizenship  with  the  plaintiff,  without  color  of 
liability  of  such  person  as  such  co-defendant  in  such  suit ; 
and  with  knowledge  (or  notice,  actual  or  constructive), 
on  the  plaintiff's  part,  of  such  absence  of  color  of  liability." 

^E.  g.,  (a)  creating  a  corporation  and  vesting  it  with  legal  title, 
merely  for  purposes  of  suit,  with  no  substantial  change  of  owner- 
ship, Lehigh  Mining  Co.  v.  Kelly,  160  U.  S.  327;  S  16:  307;  L  40: 
444;  Miller  &  Lux  v.  East  Side  Canal  Co.,  211  U.  S.  293;  S  29:  111; 
L  53: 189;  Southern  Realty  Co.  v.  Walker,  211  U.  S.  603;  S  29:  211; 
L  53:346;  see  Cashman  v.  Amador  Canal  Co.,  118  U.  S.  58;  S  6: 
926 ;  L  30 :  72 ;  (b)  creating,  in  a  proposed  figure-head  plaintiff,  the 
status  of  bearer,  endorsee,  or  assignee  without  beneficial  title, 
("Williams  v.  Nottawa,  104  TJ.  S.  209 ;  L  26 :  719 ;  Bernards  Town- 
ship V.  Stebbins,  109  U.  S.  341;  S  3:  252;  L  27:  956;  Farmington  v. 
Pillsbury,  114  U.  S.  138;  S  5:  807;  L  29: 114;  Lake  County  v.  Dud- 
ley, 173  U.  S.  243;  S  19:398;  L  43:684;  Waite  v.  Santa  Cruz,  184 
U.  S.  302;  S  22:327;  L  46:552;  Woodside  v.  Beckham,  216  U.  S. 
117;  S  30:367;  L  54:408);  or  of  grantee  of  land,  under  like  cir- 
cumstances (Barney  v.  Baltimore,  6  Wall.  280 ;  L  18 :  825) ;  a  specu- 
lative share  in  net  proceeds  of  the  suit  not  being  operative  to  remove 
disqualification.    Lake  County  v.  Dudley,  cited  above. 

"See  Jurisdictional  Amount. 

"Kansas  City  Suburban  Ey.  v.  Herman,  187  TJ.  S.  63;  S  23:  24;  L 
47:76;  Wecker  v.  National  Enameling  Co.,  204  U.  S.  176;  S  27: 
184 ;  L  51 :  430.  See  Chicago,  Eock  Island  &  Pac.  Ey.  v.  Schwyhart, 
227  U.  S.  184;    S  33:250;    L  57:473. 

In  such  situation,  reckless  omission,  by  the  plaintiff,  of  proper  in- 
quiry, involves  constructive  notice  to  him.    Cases  cited. 
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While  the  creation  of  such  a  fictitious  situation,  of  either 
class,  is  a  nullity,  and  has,  in  general,  no  Federal  Jurisdic- 
tional operation  adverse  to  the  creator  of  the  situation,^  it 
may  give  rise  to  purely  remedial  right,  as  against  such  per- 
son. Thus,  if  a  plaintiff  in  a  State  Court  makes,  upon  his 
pleading  or  other  procedure,  (as,  his  joinder  of  parties),  a 
fictitious  non-Removable  case,  with  intent  to  bar  Removal ; 
and,  after  lapse  of  the  Federal  statutory  Removal  period, 
amends  his  case,  by  elimination  of  the  non-Removal  fea- 
ture, a  new  Removal  period  thereby  opens,  in  favor  of  the 
defendant.' 

'Provident  Savgs.  Soe'y  v.  Ford,  114  TJ.  S.  635;  S  5: 1104;  L  29: 
261;   Oakley  v.  Goodnow,  118  U.  S.  43;  S  6:  944;  L  30:  61. 

^Powers  V.  Chesapeake  &  O.  Ey.,  169  U.  S.  92;  S  18:264;  L  42: 
673.  So,  in  effect,  Eemington  v.  Central  Pac.  E.  E.,  198  U.  S.  95 ;  S 
25 :  577 ;  L  49 :  959.    See,  also,  under  Moot  Case  (§§  590,  591). 


CHAPTEE  CXLVII. 

Consent,  Waivee,  and  Estoppel,  In  Respect  of  Jurisdic- 
tion. 

§  782.    Consent. 

Except  in  mere  details,  of  no  Federal  significance,^  par- 
ties cannot,  by  consent  or  agreement,  (a)  create  Federal 
Original  Common  Law  or  Equity  Jurisdiction,^  or  (b) 
oust  that  Jurisdiction.' 

§  783.  Waiver  and  Estoppel:  (a)  as  Supportive  of 
Federal  Jurisdiction. 

1.  In  Fields  not  of  Heal  Federal  Concern. — Waiver 
and  Estoppel  are  given  a  very  liberal  operation  in  fields  not 
of  real  Federal  concern;  as:  in  the  matter  of  venue,  in 
transitory  actions,  as  between  two  districts  ;*  in  the  matter 
of  time  or  stage  of  initiation,  in  a  State  Court,  (or  of  other 
mere  details),  of  Removal  procedure j°  and  in  the  matter 
of  absence  of,  or  of  defects  in  service  of,  process.* 

2.  In  Fields  of  Real  Federal  Concern,  Generally. — 
Waiver  and  Estoppel  are  given  operation,  to  a  very  con- 
siderable extent,  in  favor  of  Federal  Jurisdiction,  in  fields, 
also,  of  real  Federal  concern,  where,  however,  no  funda- 
mental principle  is  actually  involved:  as,  in  the  distinc- 
tion between  Common  Law  and  Equity,  when  jury  trial  is 
not  actually  in  question ;'  or  as  between  dififerent  forms  or 

^E.  g.,  venue,  as  between  two  Federal  Districts,  in  a  transitory 
action.    See  Venue  (§§740-Y45). 

'Webster  v.  Buffalo  Ins.  Co.,  110  TJ.  S.  386;  S  4:79;  L  28:172; 
In  re  Winn,  213  TJ.  S.  458;  S  29:  515;  L  53:  873.  See  Wallace  v. 
Anderson,  5  Wh.  291;   L  5:91. 

'Insurance  Co.  v.  Morse,  20  Wall.  445 ;  L  22 :  365. 

*See  Venue  (§§  740-746). 

"Martin  v.  Baltimore  &  O.  E.  E.,  151  TJ.  S.  673;  S  14:  533;  L  38: 
311;  Mackay  v.  Uinta  Development  Co.,  229  TJ.  S.  173;  S  33:  638;  L 
57:1138. 

'Merchants'  Heat  Co.  v.  Clow,  204  U.  S.  286;  S  27:  285;  L  51:488. 

^Brown  v.  Lake  Superior  Iron  Co.,  134  U.  S.  530;    S  10:  604;   L 
33: 1021;   Cowley  v.  Northern  Pac.  E.  E.,  159  TJ.  S.  569;   S  16: 127 
L  40:263;   Perego  v.  Dodge,  163  TJ.  S.  160;    S  16:971;   L  41:113 
Southern  Pao.  E.  E.  v.  United  States  (No.  1),  200  U.  S.  341;   S  26 
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branches  of  Equity  Procedure;'  or  in  respect  of  transfer 
of  a  particular  pending  cause  in  a  Territorial  Court  to  a 
Federal,  or  to  a  State,  Court,  upon  establishment  of  State- 
hood ;'  or  in  respect  of  particulars  of  Removal." 

3.  In  Fields  of  Real  Federal  Concern,  after  Judg- 
ment.— In  fields  of  real  Federal  concern.  Waiver  and  Es- 
toppel are  given  a  greater  degree  of  operation,  after  judg- 
ment.^^ 

§  784.  Waiver  and  Estoppel:  (b)  as  Operative  Ad- 
versely to  Federal  Jurisdiction. 

Illustration  of  effectual  Waiver  and  Estoppel  adverse 
to  Federal  Jurisdiction  may  be  presented  as  follows : 

Taking  pecuniary  benefit,  by  a  defendant,  under  a  (State 
Court's)  judgment,  good  on  its  face,  but  void  for  lack  of 
service,  estops  the  defendant  from  challenging  the  judg- 
ment in  a  (Federal)  Court  in  Equity. ^^ 

296;  L  50:  507;  In  re  Metropolitan  Eailway  Keceivership,  208  IJ.  S. 
90;  S  28:219;  L  52:403;  Lutcher  &  Moore  Lumber  Co.  v.  Knight, 
217  IT.  S.  257;  S  30:  505;  L  54:  757;  Louisville  &  Nashv.  E.  E.  v. 
Cook  Brewing  Co.,  223  U.  S.  70;    S  32:189;   L  56:355. 

See,  now,  §  757,  par.  2,  and  Act  cited. 

"Mercelis  v.  Wilson,  235  TJ.  S.  579;   S  35: 150;  L  59:  370. 

^Arizona  &  New  Mexico  Ey.  v.  Clark,  235  U.  S.  669;  S  35:210; 
L  59:415. 

^"Where,  after  the  ordinary  period  of  Eemoval  right  has  elapsed, 
the  plaintiff  discontinues  against  one  defendant,  whose  co-citizenship 
with  the  plaintiff  was  a  bar  (and  the  sole  bar)  to  the  removal,  the 
plaintiff  is  estopped  to  deny  power  of  Eemoval.  Powers  v.  Chesa- 
peake &  O.  Ey.,  169  U.  S.  92;  S  18:  264;  L  42:  673.  See  Mackay  v. 
Uinta  Development  Co.,  229  U.  S.  173;  S  33:  638;  L  57: 1138. 

^^Thus,  after  mandate  from  the  Supreme  Court  to  a  lower  Federal 
Court  or  to  a  State  Court,  the  jurisdiction  of  such  lower  Court  cannot 
be  challenged,  but  such  Court  must  carry  the  mandate  into  execution. 
Skillem's  Ex'ors  v.  May's  Ex'ors,  6  Cr.  267;  L  3:220.  So,  McCor- 
miek  v.  Sullivant,  10  Wh.  192;   L  6:  300. 

So,  in  general,  a  Federal  judgment  cannot  be  collaterally  chal- 
lenged for  lack  of  jurisdiction  appearing  of  record.  Sibbald  v.  United 
States,  12  Pet.  488;  L  9: 1167;  "West  v.  Brashear,  14  Pet.  51;  L  10: 
350;  Stewart  v.  Salamon,  97  U.  S.  361;  L  24: 1044;  Des  Moines  Nav. 
Co.  V.  Iowa  Homestead  Co.,  123  U.  S.  522;  S  8:217;  L  31:202; 
Miehels  v.  Olmstead,  157  U.  S.  198;  S  15:  580;  L  39:  671;  Eiverdale 
Mills  V.  Manufacturing  Co.,  198  U.  S.  188;  S  25:629;  L  49:1008; 
Kansas  City  Northw.  E.  E.  v.  Zimmerman,  210  U.  S.  336;  S  28: 
730;   L  52:1084. 

"Eobb  V.  Vos,  155  U.  S.  13;   S  15:4;  L  39:52. 
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Where  a  (State  Court's)  judgment  (such  in  form)  was 
void,  but  the  judgment  debtor  named  therein  collaterally 
set  it  up  in  a  Federal  Court  as  valid,  and  obtained  thereby 
an  advantage  as  against  the  judgment  creditor  named,  the 
judgment  debtor  named  was  estopped  to  deny  validity  of 
the  judgment,  in  a  subsequent  Federal  suit  against  him 
upon  it." 

Pending  Appeal  (by  the  defendant  below)  from  a  Fed- 
eral judgment,  the  plaintiff  below  brought,  in  a  State 
Court,  a  new  suit  against  the  same  defendant,  upon  the 
same  cause  of  action,  and  was  there  defeated.  She  was 
thereby  estopped  from  availing  herself  of  the  Federal  judg- 
ment (favorable  to  her).'" 

Procedure  in  a  State  Court,  for  benefits  under  a  State 
statute,  is  ordinarily  operative  as  an  Estoppel  to  assert 
Federal  unconstitutionality  of  colorable  State  Written  law 
as  a  ground  of  Federal  Original  Jurisdiction.' ° 

Where,  in  a  State  Court,  the  defendant,  challenging  ju- 
risdiction, upon  a  Federal  ground,  nevertheless  takes  ad- 
vantage of  State  practice,  under  which,  upon  giving  bond, 
goods  attached  are  released,  he  thereby  waives  his  right  of 
pursuing,  in  a  Federal  Court,  his  such  challenge.'* 

"Davis  V.  Wakelee,  156  U.  S.  680;    S  15:  555;   L  39:  578. 
"Bryar  v.  Campbell,  17Y  U.  S.  649;   S  20:  794;   L  44:  826. 
"Newburyport  Water  Co.  v.  Newburyport,  193  U.  S.  561;    S  24: 
553;   L  48:795. 

"Cincinnati  etc.  Ey.  v.  Slade,  216  U.  S.  78;   S  30:  230;  L  54:  390. 
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CHAPTEE  CXLVIII. 

Federal  Appellate  Jurisdiction: — General  View.^ 

§  785.    Potential  Scope. 

1.  The  Judiciary  Article  of  the  Constitution  deals  in 
terms — although  only  in  a  broad  and  general  way — with 
Appellate  Jurisdiction  of  the  Supreme  Court,^  but  makes 
no  reference  to  potential  Appellate  Jurisdiction  of  "in- 
ferior" Courts  of  the  United  States,'  thereby  leaving  the 
latter  field  wholly  to  the  discretion  of  Congress. 

2.  The  term  "appellate"  is  used,  in  the  Judiciary  Ar- 
ticle, in  the  broad  sense  of  "revisory,"  including  Review  by 
Mandamus,  Prohibition,  Habeas  Corpus,  and  the  like.* 

3.  The  Seventh  Amendment  places  a  limitation  upon 
Federal  Appellate  Jurisdiction  in  respect  of  verdicts  ( Fed- 
eral or  State)  in  Common  Law  causes." 

§  786.  Appellate  Jurisdiction  of  the  Supreme  Court: 
—General  View.« 

The  potential  scope  of  the  Appellate  Jurisdiction  of  the 

^The  term  "Appellate"  being  here  used  in  the  broad  sense  of  the 
term  in  the  Judiciary  Article,  to  include  Appeal,  Error,  and  other 
Eevisory  Procedure.     See  below. 

^In  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  State  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction.  In  all  the  other  cases  before 
mentioned  the  Supreme  Court  shall  have  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions  and  under  such  regulations 
as  the  Congress  shall  make. 

'As,  the  present  Jurisdiction  of  the  Circuit  Courts  of  Appeals. 

*See  succeeding  sections  of  the  present  chapter,  and  §§  795,  816, 
817. 

"In  suits  at  common  law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States,  than  according  to  the  rules  of  the  common 
law. 

See  §§  658,  659. 

'Const,  Art.  Ill:— 

*  *  *  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such 
exceptions  and  under  such  regulations  as  Congress  shall  make. 

As  to  limitations  of  the  Appellate  power,  as  to  "fact",  by  the 
Seventh  Amendment,  see  §  785,  par.  3. 
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Supreme  Court  is  not  (like  the  Original  Jurisdiction  of 
that  Court)  specifically  and  inflexibly  fixed  by  the  Consti- 
tution, but  is  of  broad  and  general  potential  scope,  in  the' 
discretion  of  Congress;  and — at  least  unless  Congress 
should  not  act  at  all  in  this  field,'— is  fixed  and  defined  by 
Congressional  legislation.* 

The  Supreme  Court  may  be  vested  with  Appellate  Juris- 
diction over  Federal  Courts  of  any  class ;  as,  over  a  Court 
of  private  land-claims,  held  in  a  Federal  area;*  over 
Courts  of  Federal  areas,"  and  over  Federal  Executive 
Officials,  in  respect  of  determination  by  them  of  questions 
of  law." 

Congress  has  assumed  power  of  excluding  Appellate  Ju- 
risdiction (of  the  Supreme  Court  )over  particular  ques- 
tions, even  in  a  field  in  which,  in  general,  such  Jurisdiction 
is  granted.^^ 

It  is  within  the  power  of  the  Supreme  Court  to  order 
preservation  of  status  quo,  pending  Appellate  Procedure 
before  that  Court. ^' 

'The  suggestion  has  heen  made  that  in  the  ahaence  of  all  Congres- 
sional provision  in  the  matter,  the  Supreme  Court  would  have  actual 
Appellate  Jurisdiction,  under  rules  to  be  made  by  it.  Durousseau  v. 
United  States,  6  Cr.  307,  313;  L  3:  232;  Ex  parte  McCardle,  7  Wall. 
506,  513;   L  19:264. 

'Murdock  v.  Memphis,  20  Wall.  590,  620;  L  22:429;  St.  Louis 
Iron  Mtn.  etc.  Ky.  v.  Taylor,  210  U.  S.  281,  292;  S  28:  616;  L  52: 
1061 ;  Wiscart  v.  D'Auchy,  3  Dal.  321 ;  LI:  619 ;  American  Con- 
struction Co.  V.  Jacksonville  Ey.,  148  TJ.  S.  372,  378;  S  13:158;  L 
37:  486;  Colorado  Centr.  Min'g  Co.  v.  Turck,  150  U.  S.  138;  S  14:  35; 
L  37: 1030;  United  States  v.  American  Bell  Tel.  Co.,  159  U.  S.  548, 
549;  S  16:69;  L  40:255;  United  States  v.  Keitel,  211  U.  S.  370, 
397,  398;    S  29:123;    L  52:230. 

Repeal  of  an  Act  of  Congress  providing  for  Appellate  Jurisdiction  in 
the  Supreme  Court,  in  a  certain  field,  is  a  negative,  pro  tanto,  of  such 
Jurisdiction,  and  operates  as  one  of  "such  exceptions"  contemplated 
by  the  Constitution.    Ex  parte  McCardle,  cited  above. 

'United  States  v.  Coe,  156  U.  S.  76;   S  16: 16;   L  39:  76. 

"Garrozi  v.  Dastas,  204  U.  S.  64;  S  27:224;  L  51:369.  Many 
other  cases. 

"§§  715-717. 

i^See  Georgia  v.  Stanton,  6  Wall.  60;  L  18:  721;  and  Act  of  Con- 
gress therein  cited. 

"Omaha  etc.  Street  Ey.  v.  Interstate  Com.  Comm.,  222  U.  S.  582; 
S  32:  833;  L  56:  324;  (the  relief,  in  this  case,  being  conditioned  upon 
giving  bond). 
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§  787.    Review  Otherwise  than  by  Appeal  or  Error. 

In  respect  of  Eeview  by  Procedure  other  than  by  Appeal 
or  Error,  the  Federal  law  follows  the  Common  Law  con- 
ception and  practice, — Congressional  legislation  being  con- 
strued from  that  point  of  view." 

§  788.  Consent,  Waiver  and  Estoppel  as  Affecting 
Federal  Appellate  Jurisdiction." 

Federal  Appellate  Jurisdiction  cannot  be  vested  by  mere 
consent  or  agreement  of  parties." 

Illustration  of  Waiver  and  Estoppel  as  operative  ad- 
versely to  Federal  Appellate  Jurisdiction  may  be  presented 
as  follows : — 

Flight  of  a  convicted  person,  pending  Error,  is  a  waiver 
of,  and  estops  him  from,  right  to  pursue  the  Appellate 
remedy.^^ 

A  party  in  a  State  Court  suit,  successfully  contending 
for  a  limitative  view  of  the  subject-matter  in  controversy, 
and  thereby  defeating  (by  limitation  of  amount  in  contro- 
versy) Federal  Appellate  Jurisdiction,  is  estopped,  in  a 
later  State  Court  suit,  to  assert,  by  Error  to  the  Supreme 
Court  of  the  United  States,  (for  purposes  of  res  judicata), 
a  broader  view  of  the  original  subject-matter  in  contro- 
versy." 

One  who  relies,  in  a  suit,  upon  a  certain  judgment,  is 
estopped  thereby  to  raise,  upon  Federal  Error,  lack  of  ju- 
risdiction on  the  part  of  the  Court  which  rendered  the 
judgment  so  relied  upon." 

§  789.    Certain  Other  Particulars. 

Other  particulars  may  be  referred  to,  as  follows : — 

Upon  an  equal  division,  in  an  Appellate  Federal  Court, 

"§§795;  816,817. 

I'As  to  Consent,  Waiver,  and  Estoppel,  in  respect  of  the  Federal 
Original  Common  Law  and  Equity  Jurisdiction,  see  §§  740 ;   782-784. 

^'Washington  County  v.  Durant,  7  Wall.  694;  L  19: 164;  Eraenkl 
V.  Cerecedo,  216  U.  S.  295;  S  30:  322;  L  64:  486. 

See  Moot  Case;    Amicable  Suit. 

"Bonahan  v.  Nebraska,  125  TJ.  S.  692;  S  8: 1390;  L  31:  854  (Er- 
ror to  a  State  Court). 

"Leonard  v.  Vicksburg  etc.  E.  E.,  198  U.  S.  416;  S  25:  750;  L  49: 
1108. 

"Tilt  V.  Kelsey,  207  U.  S.  43;  S  28: 1;  L  52:  95  (Error  to  a  State 
Court). 
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the  result  is  a  decree  of  affirmance  of  the  judgment  below  ;■* 
hut  the  decision  is  not  a  Precedent.  ^^ 

When  it  is  desired  to  have  ultimate  Judicial  Eeview  of 
legal  aspects  of  action  of  Executive  officials,  requests  for 
rulings  should  be  presented  to  such  officials;  and  their 
rulings  should  be  made  matter  of  record  by  them." 

^"Albany  Bridge  Case,  2  "Wall.  403;  L  1Y:8Y6;  Durant  v.  Essex 
County,  7  Wall.  107;  L  19:154;  Eice  v.  United  States,  122  U.  S. 
611;  S  7: 1377;  L  30:  793.  See  Oilman  v.  Philadelphia,  3  WaU.  713, 
721;  L18:96. 

"Hertz  V.  Woodman,  218  TJ.  S.  205;   S  30:  621;  L  54:1001. 
^^Ohicago,  B.  &  Q.  Ky.  v.  Babcock,  204  U.  S.  585;   S  27:  326;  L  51: 
636., 
Act  of  Sept.  6, 1916  (39  Stats.  727),  §  6:— 

That  no  writ  of  error,  appeal,  or  writ  of  certiorari  intended  to 
bring  up  any  cause  for  review  by  the  Supreme  Court  shall  be 
allowed  or  entertained  unless  duly  applied  for  within  three 
months  after  entry  of  the  judgment  or  decree  complained  of: 
Provided,  That  writs  of  certiorari  addressed  to  the  Supreme 
Court  of  the  Philippine  Islands  may  be  granted  if  application 
therefor  be  made  within  six  months. 


CHAPTEK  CXLIX. 

Federal  Appeal  and  Eeror,  Generally. 
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§  790.    Adoption  of  General  Common  Law  Principles. 

In  respect  of  Appeal  and  Error,  the  Federal  Judiciary 
legislation  tacitly  recognizes,  and  adopts  in  general,  the 
Common  law  principles  and  practice,  (in  the  broad  sense 
of  the  term  Common  Law). 

Illustration  of  this  proposition  may  be  presented  as  fol- 
lows : — 

Upon  Appeal  and  Error,  only  assigned  Errors  are,  in 
general,  open  for  Keview  f  and,  generally,  a  point  cannot 
be  raised  for  the  first  time  upon  Error  or  Appeal.^ 

If  one  entitled  to  cross-appeal  fails  to  take  it,  correct- 
ness is  assumed  as  against  him.* 

A  judgment  of  Eeversal  is,  in  general,  final  only  upon 
points  actually  considered.^ 

The  feature  of  Color  (of  Merit,  in  a  legal  contention), 
is  recognized.  Thus,  where  right  of  Eemoval  had  beetf.spe- 
cifically  based,  in  the  Eemoval  petition,  solely  upon  di- 
versity of  citizenship,  but  the  record  disclosed  right  of  Ee- 
moval by  Federal  question,  the  fact  of  specific  reliance,  in 
the  Eemoval  petition,  upon  diversity  of  citizenship,  gave 
Color  (although  not  effectuality)  to  a  motion  in  an  Appel- 
late Court  to  dismiss  for  lack  of  jurisdiction." 

^"Generally":  i.  e.,  both  inter-Federal,  and  Federal-State. 

As  to  Appellate  Eeview  otherwise  than  by  Appeal  or  Error,  see 
preceding  chapter. 

As  to  limitation  in  respect  of  Congressionally  incorporated  rail- 
roads, see  §  682,  par.  9,  note. 

"Hubbard  v.  Tod,  171  U.  S.  474;  S  19: 14;  L  43:  246;  many  other 
cases. 

'Honolulu  Transit  Co.  v.  Wilder,  211  F.  S.  144;  S  29:46;  L  53: 
124 ;  many  other  cases. 

*McDonough  v.  Dannery,  3  Dal.  188;  L  1:563;  Chittenden  v. 
Brewster,  2  Wall.  191;  L  17:839;  Mail  Co.  v.  Flanders,  12  Wall. 
130;  L  20:249;  Field  v.  Barber  Asphalt  Co.,  194  U.  S.  618;  S  24: 
784;   L  48:1142. 

"Mutual  L.  Ins.  Co.  v.  Hill,  193  U.  S.  551;   S  24:  538;   L  48:  788. 

«Union  Pac.  Ey.  v.  Harris,  158  F.  S.  326 ;   S  15 :  843 ;  L  39 :  1003. 
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We  may  refer,  also,  for  illustration,  to  the  Federal  prin- 
ciples governing  solidarity  or  separability  of  parties,  for 
Appeal  or  Error  ;^  to  availability  of  Appeal  or  Error,  in 
general,  to  a  party  relying,  in  the  lower  Court,  on  illegality 
as  a  defence  f  to  the  distinction,  for  Appeal  or  Error,  be- 
tween Common  Law  and  Equity  f  to  maintenance  of  status 
quo,  pending  Appeal  or  Error;"  to  availability,  in  gen- 
eral, of  Appeal  or  Error,  only  in  respect  of  final  judgment," 
even  where  (as  in  Judicial  Code,  §  238)  Congressional  text 
is  not  specific  to  that  effect  ;^^  to  definition  of  final  judg- 
ment, for  this  purpose  ;^'  to  freedom  of  action  of  the  lower 
Court,  in  an  aspect  or  feature  not  dealt  with  by  Appeal 
or  Error ;^*  to  inoperativeness  of  Appeal  or  Error  (and 
of  judgment  thereunder)  as  against  a  suitor  not  made  a 
party  to  the  Appeal  or  Error;"   and  to  the  duty  of  the 

'Hanrick  v.  Patrick,  119  U.  S.  156;  S  Y:14Y;  L  30:396;  Smith 
Purifier  Co.  v.  McGroarty,  136  U.  S.  23Y;  S  10:1017;  L  34:346; 
Winters  v.  United  States,  207  TJ.  S.  564;  S  28:  207;  L  52:  340;  Gar- 
cia v.  Vela,  216  U.  S.  598;   S  30:  439;  L  54:  632. 

sNutt  V.  Knut,  200  U.  S.  12 ;  S  26 :  216 ;  L  50 :  348 ;  Sage  v.  Hampe, 
235  IJ.  S.  99;   S  35:94;   L  59:147. 

'Brewster  v.  "Wakefield,  22  How.  118;  L  16:301;  Walker  v.  Dre- 
ville,  12  Wall.  440;  L  20:429;  Marin  v.  Lalley,  17  Wall.  14;  L  21: 
596;  Knapp,  Stout  &  Go.  v.  McCaffrey,  177  F.  S.  638;  S  20:  824;  L 
44:  921;  Behn  v.  CampbeU,  205  U.  S.  403;   S  27:  502;   L  51:  857. 

"Cotting  V.  Kansas  City  Stock  Yards,  183  U.  S.  79;  S  22:30;  L 
46 :  92. 

"McLish  V.  Eoff,  141  TJ.  S.  661;  S  12:118;  L  35:893;  Heike  v. 
United  States,  217  U.  S.  423;  S  30:539;  L  54:821;  many  other 
cases. 

^^McLisli  T.  Eoff,  cited  above ;  American  Construction  Co.  v.  Jack- 
sonville etc.  Ey.,  148  U.  S.  372;  S  13:158;  L  37:486;  Kirwan  v. 
Murphy,  170  U.  S.  205,  209;  S  18:592;  L  42:1009;  Ex  parte  Na- 
tional Enameling  Co.,  201  U.  S.  156;  S  26:404;  L  50:707;  Heike 
V.  United  States,  217  U.  S.  423,  cited  above. 

Certain  exceptional  Congressional  texts,  in  terms  dispense  with 
the  requirement  of  final  judgment  as  a  condition  of  Appeal  or  Error, 
e.  g.,  Jud.  Code,  §  252  (Bankruptcy),  as  possibly  affected  (see  our  sec- 
tions 842-845)  by  later  Congressional  legislation. 

^^Cases  last  above  cited;  many  other  cases. 

"Fuller  V.  United  States,  182  U.  S.  562;  S  21:871;  L  45:1230; 
(new  trial  for  newly  discovered  evidence). 

"In  re  Metropolitan  Trust  Co.,  218  U.  S.  312;  S  31:18;  L  54: 
1051. 
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lower  Court,  after  Mandate,  to  allow  such  Amendments  as 
are  necessary  to  give  effect  to  theMandate.^* 

Action  of  the  lower  Court,  under  an  Api)ellate  Mandate, 
may  give  rise  to  further  Appellate  right,^^  but  not  where 
the  action  of  the  lower  Court  is  pursuant  to,  and  is  con- 
formable to,  the  Mandate.^' 

§  791.  Defendant  Below,  (as  Appellant  or  Plaintiff  in 
Error),  as  Still  a  Defendant,  to  Certain  Intents. 

A  defendant  below  still  remains  a  defendant,  to  certain 
intents,  while  appellant  or  plaintiff  in  Error.^° 

The  proposition  is  illustrated  in  the  doctrine  that  one 
setting  up,  below,  in  defence,  illegality  on  the  part  of  him- 
self as  also  of  the  plaintiff  below,  may,  upon  failure  of  his 
defence  below,  have  Error  upon  it."" 

§  792.    Appellant  or  Plaintiff  in  Error,  as  a  Plaintiff. 

In  various  respects,  however,  an  appellant  or  a  plaintiff 
in  Error  is,  in  the  Api)ellate  Procedure,  on  the  footing  of  a 
plaintiff.  Thus,  the  burden  is  upon  him  of  showing,  upon 
his  Appellate  record,  and  of  establishing,  error  in  the  judg- 
ment below."^ 

§  793.  Pendency  of  Appellate  Procedure  as  not  Sus- 
pensive of  Substantive  Law. 

A  party  seeking  or  enjoying  the  benefit  of  Appellate  Pro- 
cedure does  not,  in  general,  thereby  gain  immunity,  pend- 
ing such  effort  or  such  Procedure,  from  continuance  of 
operation  of  Substantive  law  in  question,  but  proceeds  at 
his  peril  in  a  course  of  action  the  lawfulness  of  which  is 
in  question ;  and,  if  judgment  ultimately  goes  against  him, 

"United  States  v.  Lehigh  Valley  E.  E.,  220  U.  S.  257;  S  31:  387; 
L  55:458. 

"Walden  v.  Bodley's  Heirs,  9  How.  34;  L  13:36;  Mackall  t. 
Eichards,  112  IJ.  S.  369;  S  5: 170;  L  28:  737;  United  States  v.  Le- 
high Valley  E.  E.,  cited  above. 

"Eio  Grande  Western  Ey.  v.  Stringham,  239  U.  S.  44;  S  36:  5;  L 
60:136. 

"Cohens  v.  Virginia,  6  Wh.  264;  L  5 :  267. 

"Nutt  V.  Knut,  200  U.  S.  12;  S  26:216;  L  50:348;  Sage  v. 
Hampe,  235  U.  S.  99;   S  35:  94;  L  69: 147. 

"Ex  parte  Nebraska,  209  U.  S.  436;   S  28:  681;  L  52:  876. 
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is  accountable  for  action  taken  by  him  pending  such  effort 
or  such  Procedure.^^ 

The  principle  is  subject  to  the  qualification  that  the  Sub- 
stantive law  in  question  must  not  be,  in  character,  violative 
of  principles  of  Due  Process  of  Law,  by  undertaking,  in 
effect,  to  bar  the  party  in  question  from  exercise  of  a  right 
to  which  he  is  entitled,  in  the  situation  in  question,  of  Ap- 
pellate Jurisdiction.^^ 

§  794.    Presence  of  Defendant  in  a  Criminal  Cause. 
Presence  in  Court  of  the  defendant  below,  in  a  Criminal 
cause,  is  not  required,  in  Federal  Appellate  Procedure." 

^^^Ex  parte  Young,  209  U.  S.  123;  S  28:441;  L  52:714;  Missouri 
Pac.  Ey.  V.  Larabee,  234  U.  S.  459;  S  34:  979;  L  58: 1398  (Error  to 
a  State  Court). 

^'As  in  the  case  of  State  law  providing  for  rapidly  accumulating 
penalties,  prohibitory  in  character  and  in  amount,  of  resort  to  Federal 
Appellate  Review.  See  Due  Process  as  matter  of  Procedure  (§§  557- 
567). 

2*Dowdell  V.  United  States,  221  U.  S.  325;  S  31:  590;  L  55:753. 
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CHAPTER  CL. 

Otherwise  Than  by  Wbit  of  Eeeoe  : — Certiorari. 

§  795.    The  Subject  GeneraUy. 

1.  The  Congressional  texts  dealing  with  Appellate  Juris- 
diction of  the  Supreme  Court  over  State  Courts,  do  not 
provide  in  terms  for  exercise  of  that  Jurisdiction  by  way 
of  Mandamus;  Common  Law  Certiorari,^  or  Prohibition; 
and  those  writs  appear  not  to  lie  for  such  Appellate  pur- 
pose.^ 

2.  The  Congressional  Judiciary  legislation  does  not  pro- 
vide for  Appeal  from  State  Courts,  in  the  strict  sense  of  the 
term  "Appeal";  but,  as  between  Appeal  and  Error,  pro- 
1  ides  only  for  Error.^ 

3.  By  force  of  the  general  Congressional  Habeas  Corpus 
legislation,  the  Supreme  Court  may  exercise  what  is  in  ef- 
fect Appellate  Jurisdiction  over  the  State  Courts,  by 
Habeas  Corpus  issuing  directly  from  the  Supreme  Court.* 

Actual  exercise,  however,  of  such  Appellate  Jurisdiction, 
in  this  form,  is  subject^  to  limitations  of  general  charac- 
ler;  and  is,  in  practice,  highly  exceptional." 

4.  Broad  Appellate  Review,  (discretionary  with  the  Su- 
preme Court),  by  statutory  Certiorari,  is  provided  for  by 
recent  Amendment  of  the  Judicial  Code.' 

^See  par.  4,  below  as  to  statutory  Certiorari. 

^'Chesapeake  &  O.  E.'  E.  v.  White,  111  U.  S.  134;  S  4:  353;  L  28: 
3Y8;  In  re  Green,  141  TJ.  S.  325;  S  12:11;  L  35:T65;  In  re  Blake, 
176  U.  S.  114;  S  20:  42;  L  44:  94. 

^As  to  issues  of  fact,  upon  Writ  of  Error,  see  §  802. 

*Ex  parte  Crouch,  112  U.  S.  178;  S  5:96;  L  28:690;  Ex  parte 
Fonda,  117  U.  S.  516;  S  6:  848;  L  29:  994;  In  re  Eckart,  166  U.  S. 
481;  S  17:  638;  L  41: 1085;  Ex  parte  Spencer,  228  U.  S.  652;  S  33: 
709;    L  57:1010. 

'Oases  last  cited. 

•Cases  last  cited. 

TJud.  Code,  §  237,  as  Amended  by  Act  of  Dec.  23,  1914  (38  Stats. 
790) ;  as  further  Amended  by  Act  of  Sept.  6,  1916  (39  Stats.  726) 
§2:- 

♦  *  *  [Writ  of  Error  to  a  State  Court:  as  to  which  see  our 
Chapter  CLI,  (§  796-813)]. 

It  shall  be  competent  for  the  Supreme  Court,  by  certiorari  or 
otherwise,  to  require  that  there  be  certified  to  it  for  review  and 
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The  words  "or  otherwise,"  in  Code  section  237,  seem  to  be 
surplusage, — as  in  the  case  of  the  text  dealing  with 
Certiorari  to  the  Circuit  Court  of  Appeals." 

The  closing  clause  of  Code  section  237,  (beginning:  "or 
where  any  title,  right,  privilege,  or  immunity),"  was — even 
when  it  lacked  the  words  "either  in  favor  of,  or" — a  mere 
variant  of  the  usual  broad  Federal  Question  expression: 
"arising  under  the  Constitution,  a  treaty,  or  the  laws  of  the 
United  States"  (in  one  or  in  another  precise  form  of 
words).' 

determination  with  the  same  power  and  authority  and  with  like 
effect  as  if  brought  up  by  writ  of  error,  any  cause  wherein  a  final 
judgment  or  decree  has  been  rendered  or  passed  by  the  highest 
court  of  a  State  in  which  a  decision  could  be  had,  where  is  drawn 
in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is  in  favor 
of  their  validity ;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under  any  State,  on  the 
ground  of  their  being  repugnant  to  the  Constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  against  their  val- 
idity ;  or  where  any  title,  right,  privilege,  or  immunity  is  claimed 
under  the  Constitution,  or  any  treaty  or  statute  of,  or  commission 
held  or  authority  exercised  under  the  United  States,  and  the  de- 
cision is  either  in  favor  of  or  against  the  title,  right,  privilege,  or 
immunity,  especially  set  up  or  claimed,  by  either  party,  under 
such  Constitution,  treaty,  statute,  commission,  or  authority. 
As  to  the  expression  "an  authority  exercised  under  the  United 
States" ;  and,  in  particular,  as  to  the  question  of  limitative  operation 
thereon,  of  general  principles  of  Federal  Question,  see  §§  681-684. 
*§  489  and  case  cited. 

'Boyd  V.  Thayer,  143  U.  S.  136;  S  12:3Y5;  L  36:103;  (Federal 
citizenship  as  a  privilege,  etc.,  although  a  condition  of  State  office). 
Railroads  v.  Richmond,  15  Wall.  3 ;  L  21 :  118 ;  Belden  v.  Chase, 
150  U.  S.  674;  S  14:264;  L  37:1218;  California  Bank  v.  Kennedy, 
167  U.  S.  362;  S  17:831;  L  42:198;  Missouri,  Ks.  &  Tex.  Ey.  v. 
Elliott,  184  U.  S.  530 ;  S  22 :  446 ;  L  46 :  673 ;  Nutt  v.  Knut,  200  U.  S. 
12;  S  26:216;  L  50:348;  Cornell  Stmbt.  Co.  v.  Phoenix  Construc- 
tion Co.,  233  U.  S.  593;  S  34:701;  L  58:1107.  Obiter  remarks  to 
the  contrary  in  Allen  v.  Arguimbau,  198  U.  S.  149;  S  25:  622;  L  49: 
990  (dismissed  for  lack  of  jurisdiction,  upon  a  ground  not  here  in 
question),  are  inconsistent  with  the  cases  above  cited,  and  particu- 
larly with  the  closely  succeeding  case  of  Nutt  v.  Knut,  cited  above. 
Walworth  v.  KJneeland,  15  How.  348;  L  14:724;  presenting  a  result 
opposite  to  that  of  Nutt  v.  Knut,  was  under  the  narrower  Act  of 
1789.  In  Udell  v.  Davidson,  7  How.  769;  L  12:907,  it  was  the 
plaintiff  below,  not  the  defendant  below,  that  relied  upon  his  own 
fraud,  a  situation  generically  different  from  that  of  Nutt  v.  Knut. 
See,  also,  cases  cited  below. 
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A  fortiori,  is  such  the  case  now." 

^"It  may  be  proper  to  allude  to  a  controversy,  formerly  existing,  as 
to  (or  primarily  as  to)  this  clause  as  it  stood,  (then  dealing  with 
Writ  of  Error,  and  lacking  the  words  "either  in  favor  of  or"  near  the 
end)  prior  to  the  Act  of  Sept.  6,  1916,  cited  above. 

Over  a  long  period,  beginning  at  least  as  early  as  the  year  1816, 
(cases  cited  below),  an  attempt  was  made  to  give  effect  to  the  term 
"specially"  (later,  and  now,  "especially")  by  giving  it  the  meaning: 
"first  in  point  of  time";  or  "first  in  order  of  events";  and,  thereby, 
by  viewing  an  opposing  contention  (inherently  within  the  subject- 
matter  scope  of  the  text),  as  a  collateral,  not  a  special  claim;  and  this 
in  case  not  merely  (a)  of  mere  contradiction  of  the  initial  contention, 
but  (b)  of  counter-contention,  of  fresh  and  distinct  Federal  char- 
acter (Montgomery  v.  Hernandez,  12  Wh.  129 ;  L  6 :  575 ;  Common- 
wealth Bank  of  Kentucky  v.  Griffith,  14  Pet.  56;  L  10:352;  Fulton 
V.  McAjffee,  16  Pet.  149;  L  10:  918;  Strader  v.  Baldwin,  9  How.  261; 
L  13:130;  Eyan  v.  Thomas,  4  Wall.  603;  L  18:460;  Manning  v. 
French,  133  TJ.  S.  186;  S  10:  258;  L  33:  582;  Missouri  v.  Andriano, 
138  U.  S.  496;  S  11:  385;  L  34: 1012;  Jersey  City  &  Bergen  E.  E. 
V.  Morgan,  160  U.  S.  288;  S  16:  276;  L  40:  430;  Abbott  v.  Tacoma 
Bank,  175  U.  S.  409;  S  20:153;  L  44:217;  DeLamar's  Min'g  Co. 
V.  Nesbitt,  177  U.  S.  523;  S  20:  715;  L  44:  872;  Baker  v.  Baldwin, 
187  F.  S.  61 ;  S  23 :  19 ;  L  47 :  75)  ;  without,  however,  during  the  period 
of  the  cases  cited  above,  entire  uniformity  of  decisibn  in  this  respect. 
(Mager  v.  Grima,  8  How.  490;  L  12:1168;  Johnson  v.  Towsley,  13 
WaU.  72;  L  20:485;  Baldwin  v.  Stark,  107  IT.  S.  463;  S  2:473; 
L  27:  526;  Metropolitan  Bank  v.  Claggett,  141  U.  S.  520;  S  12:  60; 
L  35:  841).  This  interpretation  gradually  became,  however,  more  and 
more  burdensome,  and  more  and  more  conspicuously  unpractical,  and 
was  finally  decisively  rejected.  St.  Louis,  Iron  Mtn.  etc.  Ey.  v.  Tay- 
lor, 210  F.  S.  281;  S  28:616;  L  52:1061;  Miller  v.  New  Orleans 
Acid  etc.  Co.,  211  U.  S.  496;  S  29:176;  L  53:300;  Creswill  v. 
Knights  of  Pythias,  225  IT.  S.  246;  S  32:  822;  L  56: 1074;  St.  Louis, 
Iron  Mtn.  etc.  Ey.  v.  McWhirter,  229  U.  S.  265;  S  33:858;  L  57: 
1179;  (see,  in  the  latter  case,  dissenting  Opinion,  pointing  out  the 
change  in  Judicial  decision) ;  Straus  v.  American  Publishers'  Ass'n, 
231  U.  S.  222;  S  34:84;  L  58:192;  all,  in  effect,  following  and 
adopting  the  doctrine  of  Metropolitan  Bank  v.  Claggett,  cited  above. 


CHAPTER  CLI. 

Writ  of  Eeeoe  to  a  State  Coukt.^ 

§  796.  Requirement  of  Exhaustion  of  State  Remedies, 
Judicial  or  Non- Judicial; — And  in  Proper  Sequence. 

1.  Generally. — The  Federal  law  imposes  the  reason- 
able and  practical  requirement  that  a  plaintiff  in  Error 
must  have  exhausted  all  available  and  practical  remedies 
open  to  him  under  State  law,  whether  such  remedies  be  of 
Judicial,  or  of  non-Judicial,  character. 

In  the  field  of  Judicial  remedy,  the  principle  is  illus- 
trated in  Federal  requirement  of  exercise  of  State  Ap- 

iJud.  Code,  §  237,  as  Amended  by  Act  of  Dec.  23,  1914  (38  Stats. 
790) ;    as  further  Amended  by  Act  of  Sept.  6,  1916  (39  Stats.  726) 

A  final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a 
State  in  which  a  decision  in  the  suit  could  be  had,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under  the  United  States,  and  the  decision  is 
against  their  validity ;  or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under  any  State,  on  the 
ground  of  their  being  repugnant  to  the  Constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in  favor  of  their 
validity,  may  be  reexamined  and  reversed  or  affirmed  in  the 
Supreme  Court  upon  a  writ  of  error.  The  writ  shall  have  the 
same  effect  as  if  the  judgment  or  decree  complained  of  had  been 
rendered  or  passed  in  a  court  of  the  United  States.  The  Supreme 
Court  may  reverse,  modify,  or  affirm  the  judgment  or  decree  of 
such  State  court,  and  may,  in  its  discretion,  award  execution  or 
remand  the  same  to  the  court  from  which  it  was  removed  by  the 
writ.  [A  Certiorari  clause  follows:  as  to  which  see  our  §  795, 
par.  4.] 
Act  last  above  cited,  §  4 : — 

That  no  court  having  power  to  review  a  judgment  or  decree 

rendered  or  passed  by  another  shall  dismiss  a  writ  of  error  solely 

because  an  appeal  should  have  been  taken,  or  dismiss  an  appeal 

solely  because  a  writ  of  error  should  have  been  sued  out,  but 

when  such  mistake  or  error  occurs  it  shall  disregard  the  same 

and  take  the  action  which  would  be  appropriate  if  the  proper 

appellate  procedure  had  been  followed. 

As  to  the  expression   "an  authority  exercised  under  the  United 

States" ;  and,  in  particular,  as  to  the  question  of  limitative  operation, 

thereon,  of  general  principles  of  Federal  question,  see  §§  681-684. 

See  also  §  795,  par.  4. 
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pellate  right,^  even  if  addressed  only  to  the  discretion 
of  the  Appellate  Court;'  and  without  regard  to  the  prob- 
ability of  actual  benefit  therefrom.* 

In  the  field  of  non-Judicial  remedy,  the  principle  is 
illustrated  in  Federal  requirement  of  objection  before 
Tax  officials  competent  by  State  law  to  consider  the  ob- 
jection;" and,  of  resort  to  State  Executive  Eevisory 
officials.' 

2.  Proper  Sequence. — Federal  requirement  of  proper 
order  or  sequence  in  resort  to  State  remedies,  is  illustrated 
in  the  Federal  requirement  of  Judicial  challenge  (where 
available  under  State  Procedure)  of  an  Administrative 
Order,  at  the  threshold,  rather  than  by  defence,  in  a  suit 
for  a  penalty  under  the  Order.' 

§  797.    'Tinal"  (Judgment  or  Decree). 

The  term  "final"  (judgment  or  decree)  in  the  text  in 
question,  is  employed  in  the  Common  Law  sense. 

It  is  not  subject,  in  this  respect,  to  qualification,  for  the 
purpose  of  Federal  Error,  by  State  Procedure  law.' 

^Fisher  V.  Perkins,  122  U.  S.  522;  S  7:122Y;  L  30:1192;  Great 
Western  Telegr.  Co.  v.  Bumham,  162  TJ.  S.  339;  S  16:850;  L  40: 
991;  Mullen  v.  Western  Union  Beef  Co.,  1Y3  TJ.  S.  116;  S  19 :  404;  L 
43 :  635. 

^Stratton  v.  Stratton,  239  U.  S.  55 ;  S  36 :  26 :  L  60 :  142. 

*Great  Western  Telegr.  Co.  v.  Bumham,  cited  above,  where,  under 
the  State  practice,  the  question,  having  been  once  passed  upon  in 
the  same  case,  was  foreclosed,  although  with  jurisdiction  of  it,  by  the 
State  Appellate  Court. 

"Hibben  v.  Smith,  191  U.  S.  310;   S  24:  88;  L  48: 195. 

^Stanley  v.  Supervisors  of  Albany,  121  TJ.  S.  535;  S  7: 1234;  L  30: 
1000;  Beeson  v.  Johns,  124  TJ.  S.  56;  S  8:  352;  L  31:  360;  Osborne 
V.  San  Diego  Co.,  178  U.  S.  22;  S  20:  860;  L  44:  961;  Western  TJn. 
Tel.  Co.  V.  Gottlieb,  190  TJ.  S.  412;  S  23:730;  L  47:1116;  Prentis 
V.  Atlantic  Coast  Line,  211  TJ.  S.  210;  S  29:  67;  L  53:150;  Mellon 
Co.  V.  McCafferly,  239  U.  S.  134;  S  36:  94;  L  60: 181. 

'Wadley  Southern  Ey.  v.  Georgia,  235  U.  S.  651;  S  35: 214;  L  59: 
405. 

*Thus,  when  State  practice  allows  one  under  indictment  to  raise, 
by  habeas  corpus,  the  validity  in  law  of  the  indictment,  a  judgment 
adverse  to  him  in  the  habeas  corpus  proceeding  is  not  a  final  judg- 
ment for  Federal  Error:  there  being  no  final  judgment  to  that  end 
until  after  conviction  in  the  main  case.  Bailey  v.  Alabama,  211  TJ.  S. 
452;   S  29:141;  L  53:278. 
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§  798.  The  United  States  as  Plaintiff  in  Error  (in 
Error  to  a  State  Court). 

The  United  States,  when  it  elects  to  be  a  suitor  in  a  State 
Court,  has  no  peculiar  right  to  Error  to  the  State  Court, 
but  stands,  in  that  respect,  like  a  private  suitor." 

§  799.  Non-Competency  of  a  State  as  Plaintiff  in 
Error. 

Where  a  State  has  submitted  itself  to  the  jurisdiction 
of  one  of  its  own  Courts,  it  cannot  have  Federal  Error  to 
review  an  adverse  judgment.^" 

§  800.    Exhaustiveness,  in  Respect  of  Classes  of  Suits. 

The  Congressional  provision  draws  no  distinction  as 
among  different  classes  of  suits  in  State  Courts,  but  applies 
indifferently  to  all  classes  of  suits :  as,  to  a  State  habeas 
corpus  proceeding.'' 

The  optional  Common  Law  remedy,  upon  causes  of 
action  of  Admiralty  and  Maritime  character"  does  not 
exempt  State  judgments  in  that  field  from  Federal  Review, 
but  leaves  them  subject  to  such  Review  on  the  footing  of 
State  judgments  in  general.'' 

§  801.    The  Particular  State  Court. 

1.  In  its  definition  of  the  class  of  State  Courts  to  which 
Error  may  run,  the  text  above  cited  accepts  the  Judiciary 
policy  of  the  States  severally,  and  does  not  require,  as  a 
basis  of  Federal  Error,  a  decision  by  a  State  Court  of  high 
plane;  but  it  is  sufficient,  for  Federal  Review — from  the 
standpoint  of  character  or  plane  of  the  State  Court, — that 
no  Review,  by  a  higher  State  Court,  was  open.'* 

It  is  immaterial  how  it  comes  about  that  a  particular 
State  Court,  in  which  final  judgment  is  rendered,  is  the 
highest  Court  of  the  State  in  which  it  was  open  to  the 

^United  States  v.  Thompson,  93  U.  S.  586;  L  23:982.  (In  this 
case  the  United  States  appeared  in  the  State  Court  as  an  intervenor; 
but  the  case  would  seem  to  support  the  full  proposition  of  our  text). 

"Braxton  County  Court  v.  West  Virginia,  208  TJ.  S.  192;  S  28: 
375;  L  52:  450. 

"Hatch  V.  Eeardon,  204  U.  S.  152;  S  27:188;  L  51:415;  Bailey 
V.  Alabama,  211  U.  S.  452 ;  S  29 :  141 ;  L  53 :  278. 

'^See  Admiralty,  §  527. 

I'Belden  v.  Chase,  150  U.  S.  674;  S  14:  264;  L  37: 1218. 

"Missouri,  Ks.  &  Tex.  Ey.  v.  Cade,  233  U.  S.  642;  S  34:  678;  L  58: 
1135:    (Error  to  a  Justice's  Court). 
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plaintiff  in  Error  to  present  the  question  sought  to  be 
presented  by  Federal  Error.  For  example,  limitation,  in 
a  particular  State,  of  Appellate  Jurisdiction  by  amount 
in  controversy,  has  no  operation  adverse  to  Federal  Error ; 
but  the  Federal  writ  runs  to  the  lower  State  Court.^^ 

So,  where,  for  any  cause.  State  Judicial  Review  is  denied 
by  the  State  Appellate  Judiciary.^" 

Where  assumption  of  jurisdiction  by  a  State  Appellate 
Court  does  not  affirmatively  and  distinctly  appear,  ab- 
sence of  Appellate  Jurisdiction  is  assumed,  by  the  Su- 
preme Court  of  the  United  States,  and  Error  runs  to  the 
lower  State  Court." 

2.  Error  runs  to  the  State  Court  (of  higher  or  of  lower 
plane)  in  and  by  which  final  judgment  is  rendered,  regard- 
less (where  the  Court  is  of  lower  plane)  of  the  fact  of  Re- 
view, by  a  higher  Court,  of  questions  arising  in  the  cause. 
Where,  for  example,  (or  as  far  as),  by  State  Practice, 
there  are  presented  to  an  Appellate  Court  only  questions 
of  law,  (as,  by  a  Bill  of  Exceptions)  ;  and  a  mere  order 
is  transmitted  by  that  Court  to  the  lower  State  Court,  and 
judgment  is  entered  by  the  latter  Court,  then,  and  in  such 
case,  the  Federal  Writ  of  Error  runs  to  the  latter  Court.^' 

Where  the  Procedure  of  a  particular  State  provides  suc- 
cessive Appellate  stages,  the  principles  above  considered 
are  applicable  mutatis  mutandis." 

^"Missouri,  Ks.  &  Tex.  Ey.  v.  Cade,  cited  above :  Review  of  a  judg- 
ment for  less  than  twenty  dollars  (non-reviewable  by  a  higher  State 
Court,  by  reason  of  the  limited  amount) . 

"Gregory  v.  McVeigh,  33  Wall.  294;  L  23: 156;  Bacon  v.  Texas, 
163  IJ.  S.  20Y;  S  16:1023;  L  41:132;  Western  Un.  Tel.  Co.  v. 
Hughes,  203  U.  S.  505;  S  27:162;  L  51:294;  Sullivan  v.  Texas, 
207  TJ.  S.  416;  S  28:  215;  L  52:  274;  Western  IJn.  Tel.  Co.  v.  Crovo, 
220  TJ.  S.  364;  S  31:  399;  L  55:  498;  Kanawha  Ey.  v.  Kerse,  239  TJ. 
S.  576;  8  36:174;  L  60:  448. 

"Norfolk  Turnpike  Co.  v.  Virginia,  225  TJ.  S.  264,  269 ;  S  32 :  828 ; 
L  56 :  1082 :   "While,  therefore",  etc. 

"McDonald  v.  Massachusetts,  180  TJ.  S.  311;  S  21:  389;  L  45:  542; 
Eothschild  V.  Knight,  184  U.  S.  334;   S  22:  391;  L  46:  573. 

"Missouri,  Ks.  &  Tex.  Ey.  v.  Elliott,  184  TJ.  S.  530;  S  22:  446;  L 
46:673. 

As  to  a  distinction,  at  least  in  habeas  corpus  cases,  between  a  State 
Court  and  a  State  Judge,  see  Carper  v.  Fitzgerald,  121  TJ.  S.  87;  S  7: 
825;   L  30:882;   McKnight  v.  James,  155  TJ.  S.  685;    S  15:248;   L 
39 :  310. 
47 
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§  802.    Issues  of  Fact. 

The  Common  Law  definition  of  Review  by  Writ  of  Error 
requires,  in  the  case  of  Federal  Error,  to  a  State  Court,  a 
certain  degree  of  expansion,  or  at  least  of  Federal  speciali- 
zation, (owing  to  the  necessity  for  efficient  Federal  pro- 
tection of  Federally  secured  rights),  in  respect  of  Federal 
inquiry  into  findings  of  fact  (in  a  State  Court),  closely  in- 
volving such  rights, — particularly,  although  not  wholly,  in 
respect  (a)  of  conclusions  of  fact,  and  (b)  of  conclusions 
of  mixed  law  and  fact. 

Where,  or  in  so  far  as,  a  finding  is  open  to  Federal  Re- 
view upon  Error,  the  material  particulars  of  evidence  must 
of  necessity  appear  of  record ;  and  it  is  the  duty^°  of  the 
plaintiff  in  error  to  cause  them  so  to  appear,  if  he  would 
avail  himself  of  them." 

What  is  said  below  is  applicable  distributively :  (a)  to 
findings  of  pure  fact;  (b)  to  conclusions  of  fact;  and  (c) 
to  determinations  of  mixed  law  and  fact. 

The  controlling  principles  may  be  summarized  as  fol- 
lows :  the  lines  of  division  between  different  classes  of  cases 
being  necessarily,  from  the  nature  of  the  case,  more  or  less 
matter  of  Degree,  and  of  Judicial  discretion. 

(1)  Where  the  finding  is  a  verdict  of  a  jury,  within  the 
contemplation  of  the  Seventh  Amendment,  the  finding  is,  by 
force  of  that  Amendment,  Federally  reviewable  upon  Error 
only  to  the  extent  of  inquiry  into  the  sufficiency,  in  char- 
acter, of  the  evidence  to  support  the  verdict."^ 

( 2 )  A  finding  not  involved  with  an  issue  of  Federal  char- 
acter or  concern,  is  not  Federally  reviewable.^^ 

(3)  The  mere  fact  that  a  finding  underlies,  and  is  de- 

''"Aa  it  is  the  right:   (§  807). 

"Williams  v.  Mississippi,  lYO  TJ.  S.  218;  S  18:583;  L  42:1012; 
Simon  v.  Craft,  182  U.  S.  427;  S  21 :  836;  L  45 :  1165;  Atlantic  Coast 
Line  V.  Florida,  203  U.  S.  256 ;  S  27 :  108 ;  L  51 :  174;  Seaboard  Air  Line 
V.  Florida,  203  U.  S.  261;  S  27:109;  L  51:175;  Willcox  v.  Consoli- 
dated Gas  Co.,  212  U.  S.  19;  S  29:192;  L  53:382;  Northern  Pac. 
Ey.  V.  North  Dakota,  216  U.  S.  579;   S  30:  423;  L  54:  624. 

"See  State  Court  Verdict  (§§  658,  659). 

^^Many  cases,  the  principle  being  one  of  constant  application.  Il- 
lustration a  fortiori  is  afforded  by  cases  under  Tf  3,  infra. 
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terminative  of,  a  Federal  contention,  does  not  bring  the 
finding  within  the  scope  of  Federal  Eeview  upon  Error." 

(4)  When,  however,  a  finding  is  of  such  character,  that 
it  closely  approaches,  and  may  substantially  amount  to,  a 
determination  upon  a  question  of  Federal  right  as  such,  it 
is  Federally  reviewable,  upon  Error. 

In  practice,  this  principle  finds  its  most  common  appli- 
cation in  respect  of  conclusions  of  fact,  (as,  of  negligence, 
or  of  reasonableness),  based  upon  specific  facts  found.^" 

2*Hunt  V.  Hunt,  Appendix  to  131  F.  S.  cxlv;  L  24: 1109;  Eustis 
V.  Bolles,  150  IJ.  S.  361;  S  14:131;  L  37:1111;  Dower  v.  Eiehards, 
151  U.  S.  658;  S  14:  452;  L  38:  305;  Israel  v.  Arthur,  152  F.  S.  355; 
S  14:585;  L  38:4Y4;  Egan  v.  Hart,  165  TJ.  S.  188;  S  1Y:300;  L 
41 :  680 ;  (findings  adversely  dominative  of  a  Federal  contention-in- 
law,  of  non-navigability  of  a  stream,  at  a  point  not  Judicially  known 
to  the  Federal  Courts) ;  Hedrick  v.  Atchison,  T.  &  S.  F.  E.  E.,  167 
U.S.  673;  8  17:922;  L  42:  320; 

Forsyth  v.  Vehmeyer,  177  TJ.  S.  177;  S  20:  623;  L  44:  723:  (find- 
ing of  fraudulent  character  of  debt,  as  against  a  discharge  in  Bank- 
ruptcy) ; 

Simon  V.  Craft,  182  U.  S.  427;   S  21:  836;  L  45: 1165; 

Bement  v.  ^National  Harrow  Co.,  186  TJ.  S.  70;  (findings  material 
to  rights  claimed  under  the  Federal  Patent  laws) ; 

Adams  v.  Church,  193  TJ.  S.  510;  S  24:512;  L  48:769:  findings 
(upon  general  Common  Law  principles)  of  an  Estoppel  to  assert,  in 
a  State  Court,  a  Federal  right; 

Chrisman  v.  Miller,  197  TJ.  S.  313;  S  25:468;  L  49:770:  findings 
upon  issues  dominative  of  land-title  under  the  Federal  Mining  laws 
(gold-bearing  character;   location,  abandonment,  etc.); 

Gulf,  Colorado  &  S.  F.  Ey.  v.  Texas,  204  TJ.  S.  403;  S  27:  360;  L 
51 :  540 :  (findings  underlying  definition  of  commerce,  in  a  particular 
instance,  as  intrastate  or  not)  ; 

Eankin  v.  Emigh,  218  TJ.  S.  27;  S  30:672;  L  54:915:  (findings 
upon  issues  of  general  character,  underlying  liability,  in  contract,  of 
a  national  bank) ; 

Miedreich  v.  Lauenstein,  232  TJ.  S.  236;  S  34:309;  L  58:584: 
findings  of  facts  essential  (as  matter  of  Federal  Due  Process  require- 
ment) to  the  jurisdiction  of  the  State  Court  in  the  cause  in  question ; 

Missouri,  Ks.  &  Tex.  Ey.  v.  West,  232  U.  S.  682;  S  34:  471;  L  58: 
795:  (finding  of  status  of  a  plaintiff  as  an  employee  of  an  express 
company,  not  of  the  defendant  railroad:  underlying  a  question  of 
applicability  of  an  Act  of  Congress). 

^^Minneapolis  &  St.  Louis  E.  E.  v.  Minnesota,  193  TJ.  S.  53 ;  S  24 : 
396;  L  48:614;  Schlemmer  v.  Buffalo  etc.  Ey.,  205  TJ.  S.  1;  S  27: 
407;  L  51:681;  220  TJ.  S.  590;  S  31:561;  L  55:596;  Atlantic 
Coast  Line  v.  North  Carolina  Corp.  Comm.,  206  TJ.  S.  1;  S  27:  585; 
L  51:  933;  Cedar  Eapids  Gas  Co.  v.  Cedar  Eapids,  223  TJ.  S.  655;   S 
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It  is,  however,  not  universally  so  limited  in  application ; 
but  extends  to  analysis,  and  weighing,  of  evidence,  upon 
particulars  of  fact.^° 

The  principle  is  applied  where  the  question  of  existence, 
of  definition,  or  of  particulars,  (in  and  for  the  purposes  of 
a  particular  situation),  of  a  contract,  or  a  franchise,  or  the 
like,  is  closely  interwoven  with  the  question  of  Federal  Con- 
stitutional protection  of  rights  of  such  class." 

( 5 )  A  considerable  degree  of  presumptive  weight  is  given 
to  the  State  finding — the  presumption  being  stronger  or 
weaker  according  as  the  issue  approaches  more  nearly  the 
third,  or  the  fourth,  class  of  issues  above  considered, — "* 
and  to  the  view,  as  matter  of  law,  of  the  State  Courts,  as  to 
evidence  of  facts.^' 

§  803.  Federal  Exclusiveness  in  Respect  of  Particu- 
lars, and  of  Incidents,  of  Error. 

It  is  the  Federal  policy  that  the  particulars,  and  the  In- 
cidents, of  Error,  in  the  field  now  in  question,  shall — sub- 
ject to  certain  qualifications  ( considered  elsewhere  in  this 
Chapter )  in  respect  of  raising  of  the  Federal  question,  and 
of  right  to  Error — be  uniform  as  among  the  States;  and, 
to  that  end,  such  matters  are  of  Federal  exclusive  power : 
as,  in  the  matter  of  costs,  and  of  other  like  Incidents  of  the 
Error  proceeding.'" 

32:  389;  L  56:  594;  Oregon  E.  E.  &  Nav.  Co.  v..  Fairchild,  224  U.  S. 
510;  8  32:535;  L  56:  863;  Carlson  v.  Curtiss,  234  U.  S.  103 ;  S  34: 
717;    L  58:1237. 

=«Kansas  City  So.  Ey.  v.  Albers  Commission  Co.,  223  U.  S.  573;  S 
32:316;  L  56:556;  Creswill  v.  Knights  of  Pythias,  225  TJ.  S.  246; 
S  32:822;  L  56:1074;  St.  Louis  &  Iron  Mtn.  Ey.  v.  McWhirter, 
229  U.  S.  265;  S  33:  858;  L  57: 1179;  Interstate  Amusement  Co.  v. 
Albert,  239  TJ.  S.  560;  S  36 :  168 ;  L  60 :  439. 

"State  Bank  v.  Knoop,  16  How.  369;  L  14:  977;  Jefferson  Branch 
Bank  v.  Skelly,  1  Bl.  436;  L  17: 173;  Bridge  Prop'rs  v.  Hoboken  Co., 
1  "Wall.  116;  L  17:  571;  Delmas  v.  Insurance  Co.,  14  Wall.  661;  L 
20:  757;  Boyce  v.  Tabb,  18  Wall.  546;  L  21:  757;  Powers  v.  Detroit, 
Grand  Haven  &  Milw.  Ey.,  201  U.  S.  543;   S  26:  556;  L  50:  860. 

^'Cases,  generally,  cited  above. 

"^Great  Northern  Ey.  v.  Knapp,  240  U.  S.  464;  S  36:  399;  L  60: 
745. 

soMissouri  Pac.  Ey.  v.  Larabee,  234  U.  S.  459;  S  34:979;  L  58: 
1398:  (attorney's  fees,  in  respect  of  the  Error  procedure,  not  State- 
taxable  as  costs). 
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§  804,  Federal  Interpretation  of  the  State  Court  Rec- 
ord. 

By  way  of  Incident  to  its  primary  authority,  the  Federal 
Judiciary  has,  upon  Error,  power  of  Interpretation  of  the 
State  Court  record,  in  so  far  as  is  material  to  the  Writ  of 
Error." 

Where  the  grounds  of  a  State  Court  judgment  are  ma- 
terial to  Federal  Error,  the  Supreme  Court,  upon  Error, 
considers  the  whole  record  in  the  State  Court,  and  not 
merely  the  form  of  the  judgment.*^ 

§  805.  Data  of  Federal  Inquiry  into  the  State  Court's 
Action : — Record : — Opinion: — Not  Certificate : — Record  as 
Controlling. 

1.  In  dealing  with  a  Writ  of  Error  to  a  State  Court, — 
whether  from  the  standpoint  of  Federal  Jurisdiction  of  it, 
or  from  the  standpoint  of  its  Merits — the  Federal  Appel- 
late Court  looks  not  merely  to  the  record  proper,  but — for 
light  upon  the  record — to  an  Opinion  delivered  in  the  cause 
pursuant  to  the  State  practice  f^  but  does  not  recognize  a 
mere  volunteer  certificate,  (even  from  the  highest  State 
Court),  undertaking  to  qualify  or  to  add  to  the  record, — 
even  though  the  addition  or  qualification  be  valuable  to 
the  plaintiff  in  Error:  (as,  by  asserting  adverse  passing 
by  the  State  Court,  upon  a  Federal  question. )  ^* 

2.  As  between  the  record  proper,  and  an  Opinion,  the 
record  controls.^' 

3iAmerican  Express  Co.  v.  Mullins,  212  U.  S.  311;  S  29:381;  L 
53 :  525. 

^^Guardian  Trust  Co.  v.  Fisher,  200  U.  S.  57;  S  26: 186;  L  50:  367. 

"^Crossley  v.  New  Orleans,  108  U.  S.  105;  S  2:300;  L  27:667; 
Welch  V.  Swazey,  214  U.  S.  91;  S  29:  567;  L  53:  923;  a  great  num- 
ber of  other  cases. 

3*Yazoo  &  Miss.  E.  E.  v.  Adams,  180  F.  S.  41;  S  21:  256;  L  45: 
415;  Home  for  Incurables  v.  New  York,  187  U.  S.  155;  S  23:  84;  L 
47:117;  FuUerton  v.  Texas,  196  U.  S.  192;  S  25:221;  L  49: 
443;  Louisville  &  Nashv.  E.  E.  v.  Smith,  204  U.  S.  551;  S  27: 
401;  L  51:  612;  Cleveland  &  Pittsburgh  E.  E.  v.  Cleveland,  235  U.  S. 
50;   S  35:21;  L  59:127. 

'"Thus,  it  may  appear  from  the  record  that  a  Federal  question, 
raised  in  the  State  Court,  was  necessarily  passed  upon  adversely  by 
the  State  Court  judgment,  although  not  dealt  with  in  the  Opinion; 
and,  in  such  situation.  Federal  Error  lies.  West  Chicago  E.  E.  v. 
Chicago,  201  U.  S.  506;  S  26:  518;  L  50:  845;  Schlemmer  v.  Buffalo 
etc.  Ey.,  205  U.  S.  1;   S  27:407;   L  51:681;   220  U.  S.  590;    S  31: 
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3.  As  for  other  Federal  purposes,  in  general/*  a  State 
Judicial  Opinion  is  interpreted,  for  this  purpose,  in  the 
light  of  earlier  Judicial  Precedent  of  the  State." 

§  806.    Decision  Below  upon  a  Non-Federal  Ground. 

If  the  State  Court's  judgment  is  capable  of  being  rested, 
and  was,  by  the  State  Judiciary,  rested,  upon  a  non-Federal 
ground,  a  Federal  question  raised  in  the  State  Courts  be- 
comes, for  purposes  of  Federal  Error,  immaterial;  and  a 
Federal  Writ  of  Error  is  not  maintainable  upon  it.^^ 

§  807.  Raising  of  the  Federal  Question,  in  the  State 
Courts. 

We  have  considered  above^'  the  general  requirement  of 
presentation  of  a  contention  in  the  Court  below,  as  a  con- 
dition of  Error.  Application  of  the  principle,  in  the  par- 
ticular field  now  in  question,  may  be  presented  as  fol- 
lows : — 

(1)  The  burden  (a)  of  raising,  in  the  State  Court,  of  a 
Federal  question,  and  (b)  of  causing  the  Federal  question 
to  appear  upon  the  record,  for  the  Supreme  Court,  is  upon 
the  party  seeking  relief  by  Error.*" 

561;  L  55:  596;  Olmsted  v.  Olmsted,  216  U.  S.  386 ;  8  30:292;  L54: 
530;  Gaar,  Scott  &  Co.  v.  Shannon,  223  U.  S.  468;  S  32:  236;  L  56: 
510;  Wood  V.  Chesborough,  228  IT.  S.  672;  S  33:706;  L  57:1018; 
HoldenLand  Co.  v.  Inter-State  Trading  Co.,  233  U.  S.  536;  S  34:  661; 
L  58: 1083;  Missouri,  Ks.  &  Tex.  Ey.  v.  Cade,  233  U.  S.  642;  S  34: 
678;  L  58: 1135;  Manhattan  L.  Ins.  Co.  v.  Cohen,  234  U.  S.  123;  S 
34:874;  L  58:1245;  Toledo,  St.  L.  &  W.  E.  E.  v.  Slavin,  236  IT.  S. 
454;  S  35:  306;  L  59:671. 

3«See  Following  State  Judicial  Decisions  (§§  688-696). 

^'Welch  V.  Swazey,  cited  above;   many  other  eases. 

ssAdams  County  v.  Burlington  &  Mo.  E.  E.,  112  U.  S.  123;  S  5: 
77;  L  28:678;  Eustis  v.  BoUes,  150  U.  S.  361;  S  14:131;  L  37: 
nil;  Adams  v.  Eussell,  229  U.  S.  353;  S  33:846;  L  57:1224; 
Missouri,  Ks.  &  Tex.  Ey.  v.  West,  232  U.  S.  682;  S  34:471;  L  58: 
795;  New  Orleans  &  Northeast.  E.  E.  v.  National  Eice  Co.,  234  U.  S. 
80 ;   S.  34 :  726 ;  L  58 :  1223 ;  many  other  cases. 

Where  there  is  a  Federal  question,  thus  immaterial,  but  also  a 
material  Federal  question.  Federal  Error,  of  course,  lies ;  but  only  the 
material  I'ederal  question  is  dealt  with:  as,  in  Mobile  etc.  E.  E.  v. 
Mississippi,  210  U.  S.  187;  S  28:  650;  L  52: 1016;  Berea  College  v. 
Kentucky,  211  TT.  S.  45;  S  29:  33;  L  53:  81. 

3»Appeal  and  Error,  Generally,  (§§  790-794). 

"Eogers  v.  Alabama,  192  U.  S.  226;  S  24:  257;  L  48:  417;  Stick- 
ney  v.  Kelsey,  209  U.  S.  419;  S  28:508;  L  52:863;  many  other 
cases. 
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(2)  There  is  an  absolute  Federal  right  of  raising,  in  a 
State  Court,  in  some  form,  and  at  some  stage,  a  Federal 
question  for,  and  in  a  manner  apt  to,  ultimate  Federal 
Error.*^ 

(3)  For  the  purposes  of  Federal  Error,  each  Federal 
question  stands  by  itself;  and  the  raising,  in  the  State 
Court,  of  one  question,  does  not  open  the  door,  upon  Federal 
Error,  to  other  questions.*^ 

(4)  When  a  question  of  Federal  policy  is  involved,  fail- 
ure to  raise  a  question  in  the  State  Courts  is  not  necessarily 
fatal  to  Federal  Error.*' 

(5)  Subject  to  the  principles  above  stated,  (of  Federal 
right  of  raising  Federal  questions),  the  mode  and  the  stage 
of  raising  a  Federal  question  must  have  been  such  as  are 
provided  and  prescribed  by  the  State  Procedure  law ;  as,  in 
the  case  of  State  requirement :  (a)  of  plea  in  abatement  to 
the  array  of  a  grand  jury;**  (b  )of  assignment,  for  a  State 
Appellate  Court,  of  Errors  proposed  to  be  relied  upon ;  and 
of  insistence,  in  argument,  upon  Errors  assigned;*^  (c)  of 
appeal  within  a  certain  reasonable  time;*"  (d)  or  bringing 
in  material  parties.*^ 

(6)  Eight  of  Federal  Eeview  may  depend  upon  (and 
may  be  limited  by )  the  State-provided  nature  and  particu- 
lars of  a  suit  in  question.** 

*i§  727,  II  7,  8,  and  cases  cited;  Chesapeake  &  O.  Ey.  v.  McCabe, 
213  F.  S.  207;  S  29:430;  L  53:765;  cases  generally,  cited  in  the 
present  section. 

See  also  §§  661-663. 

"Keokuk  Bridge  Co.  v.  Illinois,  175  F.  S.  626;  S  20:205;  L  44: 
299;  Cox  V.  Texas,  202  U.  S.  446;  S  26:  671;  L  50: 1099;  Heyman 
V.  Southern  Ey.,  203  U.  S.  270;  S  27 :  104;  L  51 :  178;  Haire  v.  Eice, 
204  TJ.  S.  291;   S  27:  281;  L  51:  490. 

*3Atlantic  Coast  Line  v.  Bumette,  239  TJ.  S.  199;  S  36:  75;  L  60: 
226;  (failure  of  the  defendant  below  to  press,  in  the  State  Courts, 
the  defence  of  the  Congressional  special  Statute  of  Limitations  appli- 
cable to  suit  under  the  Congressional  Employers'  Liability  legisla- 
tion). 

"Tarrance  v.  Florida,  188  U.  S.  519 ;  S  23 :  402 ;  L  47 :  572. 

"Hulbert  v.  Chicago,  202  U.  S.  275;   S  26:  617;  L  50: 1026. 

*°E.  g.,  from  denial  of  Eemoval;  Chesapeake  &  O.  Ey.  v.  McDon- 
ald, 214  U.  S.  191;   S  29:  546;  L  53:  963. 

*^John  v.  Paulin,  231  TJ.  S.  583;   S  34: 178;  L  58:  381. 

*'Thus,  where  as  matter  of  privilege,  a  private  person  may  sue  as 
Kelator,  in  the  name  of  the  State,  power  of  Appeal  or  Error  may,  for 
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(7)  In  so  far  as  State  Procedure  does  not  allow  a  greater 
latitude,  the  Federal  question  must,  for  Federal  Error,  be 
raised  in  the  State  Courts  at  the  earliest  opportunity :  ( as, 
in  the  trial  Court,  and  not,  for  the  first  time,  in  an  Appel- 
late Court)  f^  not,  for  the  first  time,  at  a  second  trial  fol- 
lowing a  reversal  judgment  of  a  State  Appellate  Court;'"' 
nor  upon  motion  for  new  trial  f^  nor  by  motion  to  Amend, 
addressed  (under  State  practice)  to  the  discretion  of  the 
State  Court;"  nor  upon  petition  for  re-hearing,  before  an 
Appellate  Court  ;°^  nor  upon  a  second  Appeal  to  a  State 
Court  f*  nor  on  motion  in  arrest  of  judgment,  or  the  like ;°° 
nor,  for  the  first  time,  in  a  secondary  suit,  if  it  was  capable 
of  being  raised  in  the  primary  suit.'"  A  fortiori,  a  Federal 
question  cannot  be  raised  for  the  first  time  by  assignment 
in  the  Federal  Writ  of  Error." 

This  principle  applies  according  to  the  nature  of  a  par- 
ticular situation.  Thus,  if  a  Federal  right  arises  for  the 
first  time  pending  the  suit  in  the  State  Courts,  it  may  be 

State  and  for  Federal  Error,  be  put  within  the  exclusive  discretion 
of  the  State,  as  plaintiff  below.  Bolens  v.  Wisconsin,  231  U.  S.  616; 
S  34:272;  L  58:400. 

*»Bushnell  v.  Crooke  Min'g  Co.,  148  U.  S.  682;  S  13:771;  L  37: 
610;  Erie  R.  R.  v.  Purdy,  185  U.  S.  148;   S  22:  605;  L  46:  847. 

soYazoo  &  Miss.  E.  E.  v.  Adams,  180  U.  S.  1 ;  S  21 :  240 ;  L  45 :  395 ; 
Supply  Co.  V.  Light  &  Power  Co.,  197  U.  S.  299 ;  S  25 :  481 ;  L  49 :  765. 

"Louisville  &  Nashv.  E.  E.  v.  Woodford,  234  U.  S.  46;  S  34:739; 
L  58: 1202;  Keen  v.  Keen,  201  U.  S.  319;   S  26:  494;  L  50:  772. 

s^Louisville  &  Nashv.  E.  E.  v.  Higdon,  234  U.  S.  592;  S  34:  948;  L 
58 :  1484. 

'^Eastern  Bldg.  Ass'n  v.  Welling,  181  U.  S.  47;  S  21:581;  L  45: 
739;  McMillen  v.  Ferrum  Min'g  Co.,  197  U.  S.  343;  S  25:533;  L 
49:784;  Corkran  Oil  Co.  v.  Arnaudet,  199  U.  S.  182;  S  26:41;  L 
50:143;  McCorquodale  v.  Texas,  211  U.  S.  432;  S  29:146;  L  53: 
269;  Waters-Pierce  Oil  Co.  v.  Texas,  (No.  2),  212  U.  S.  112;  S  29: 
227;  L  53:431;  Forbes  v.  State  Council,  216  U.  S.  396;  S  30:295; 
L  54:  534. 

"Bonner  v.  Gorman,  213  U.  S.  86 ;  S  29 :  483 ;  L  53 :  709. 

issManley  v.  Park,  187  U.  S.  547;   S  23:  208;  L  47:  296. 

»8Loeber  v.  Schroeder,  149  U.  S.  580;   S  13:  934;  L  37:  856. 

"Manhattan  L.  Ins.  Co.  v.  Cohen,  234  U.  S.  123;  S  34:  874;  L  58: 
1245;  Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S.  291;  S  23:375;  L 
47:480. 
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presented  (in  the  State  Courts),  when  it  arises  and  is  first 
capable  of  being  presented."' 

(8)  The  Federal  question  must  have  been  raised  (in  the 
State  Court),  with  sufficient  particularity  to  bring  it  to 
the  attention  of  the  State  Court/^  Thus,  where  a  certain 
text  is  common  to  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  in  question,  distinction 
must  be  specifically  made,  if  it  is  the  Constitution  of  the 
United  States  that  is  relied  upon."" 

(9)  The  Federal  requirements  above  considered"^  are 
based  upon  the  considerations:  (a)  of  proper  regard  to 
State  Procedure;  and  (b)  of  protection  of  Federal  Error 
from  unnecessary  burden.  It  is,  therefore,  sufficient  for 
Federal  Error  that  right  of  insistence  upon  such  require- 
ments has  been  waived  by  a  State  Court  in  question,  and 
that  the  Federal  question  has  been  treated  by  the  State 
Courts  as  properly  raised,  and  has  been  dealt  with.°^ 

^^Mutual  L.  Ins.  Co.  v.  McGrew,  (cited  above)  at  p.  313;  Chesa- 
peake &  O.  Ey.  T.  MeCabe,  213  U.  S.  207;  S  29:430;  L  53:765: 
(the  Federal  contention  in  the  latter  case  being  that  of  rig-ht  to  plead 
in  bar,  in  a  State  Court,  a  Federal  judgment  rendered  pending  the 
State  suit). 

'^Capital  Bank  v.  Cadiz  Bank,  172  U.  S.  425;  S  19:202;  L  43: 
502;  Michigan  Sugar  Co.  v.  Michigan,  185  U.  S.  112;  S  22:  581;  L 
46:829;  Seaboard  Air  Line  v.  Duvall,  225  TJ.  S.  477;  S  32:790;  L 
56 :  1171. 

""Porter  v.  Foley,  24  How.  415;  L  16:  740;  Osborne  v.  Clark,  204 
U.  S.  565;  S  27:319;  L  51:619;  Consolidated  Turnpike  Co.  v^ 
Norfolk  etc.  Ey.,  228  F.  S.  326;  S  33:510;  L  57:857;  228  TJ.  S. 
596;  S  33:  605;  L  57:  982;  Bowe  v.  Scott,  233  TJ.  S.  658;  S  34:  769; 
L  58 :  1141. 

(A  contrary  view  was  taken  in  Spencer  v.  Merchant,  125  TJ.  S.  345 ; 
S  8:921;  L  31:763). 

"II  5,  7,  8,  supra. 

82Davis  V.  Packard,  6  Pet.  41;  L  8:312;  7  Pet.  276;  L  8:684; 
Mallett  V.  North  Carolina,  181  TJ.  S.  589;  S  21:730;  L  45:1015; 
Land  &  Water  Co.  v.  San  Jose  Eanch  Co.,  189  U.  S.  177;  S  23:  487; 
L  47:765;  Leigh  v.  Green,  193  TJ.  S.  79;  S  24:390;  L  48:623; 
Haire  v.  Eice,  204  U.  S.  291;  S  27:  281;  L  51 :  490;  McKay  v.  Kaly- 
ton,  204  TJ.  S.  458;  S  27:  346;  L  51:  566;  St.  Louis,  Iron  Mtn.  etc. 
Ey.  V.  Hesterly,  228  TJ.  S.  702;  S  33:  703;  L  57: 1031;  International 
Harvester  Co.  v.  Missouri,  234  TJ.  S.  199;  S  34:859;  L  58:1276; 
Grannis  v.  Ordean,  234  U.  S.  385;  S  34:  779;  L  58: 1363. 
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§  808,  Non-Federal  Questions,  Incidentally  Appear- 
ing. 

Non-Federal  questions  incidentally  presented  by  the  rec- 
ord, in  conjunction  with  (but  not  related  to  and  affecting) 
a  Federal  question  presented,  are  not  before  the  Federal 
Appellate  Court  for  Eeview;  but  are  left  as  left  by  the 
State  Court."' 

§  809.  New  Element  Arising  Pending  Federal  Writ  of 
Error. 

If,  pending  Federal  Error  to  a  State  Court,  a  new  ele- 
ment is  injected  into  the  cause,  (as,  by  enactment  of  State 
legislation),  material  to  a  pending  Federal  question,  the 
q  uestion  newly  arising  will,  in  general,  not  be  passed  upon, 
but  will  be  left  open  for  initial  State  Judicial  dealing  there- 
with, in  the  cause.  °* 

§  810.    "Drawn  in  Question," 

As  in  Appeal  and  Error  generally,  so  in  the  field  now  in 
question,  it  is,  for  purposes  of  Error,  immaterial  how,  as 
between  the  parties,  a  matter  was  "drawn  in  question"; 
that  is  to  say,  whether  the  Federal  contention  relied  on  (a^ 
strictly  originated  with  the  plaintiff  in  Error,  or  (b)  arose 
as  an  affirmative  Federal  counter-contention  by  him,  in 
reply  to  a  Federal  contention  of  the  opposing  party ;  or  (c) 
arose  in  the  form  of  mere  denial,  by  the  plaintiff  in  Error, 
of  soundness  of  a  Federal  contention  of  the  opposing 
party.'" 

§  811,  State  Court  Proceeding  to  Judgment,  Pursuant 
to  Remand. 

When  the  Federal  Court,  in  Removal  Procedure,  wrongly 
makes  Eemand  to  the  State  Court,  the  proper  remedy  of  the 
petitioner  for  Removal  is  Mandamus  to  the  Federal  Court, 
to  compel  annulment  of  the  Remand  and  assumption  of 

"Hannibal  etc.  E.  E.  v.  Packet  Co.,  125  U.  S.  260;  S  8:874;  L 
31 :  731 ;  a  great  number  of  later  cases :  the  principle  being  one  of 
constant  application. 

«*Oampbell  v.  California,  200  U.  S.  87;   S  26: 182;  L  50:  382. 

••§  795,  f  4  and  eases  there  cited  (dealing  primarily  with  the  clause 
eliminated  by  the  Amendment  of  Sept.  6,  1916,  from  the  Error  text; 
but  here  applicable  a  fortiori). 
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jurisdiction ;"  and  it  is  not  competent  to  him  to  neglect  that 
remedy  (and  to  allow  the  State  Court  to  proceed  to  judg- 
ment), and  then  to  challenge  the  validity  of  the  Eemand  by 
a  Writ  of  Error  to  the  State  Court." 

This  principle  may  well  rest  upon  general  principles  of 
propriety  in  Procedure,  and  of  waiver  and  estoppel  by 
neglect  of  the  proper  and  convenient  remedy,  and  does  not 
necessarily  involve  the  question''  of  State  denial  as  a  con- 
dition of  Federal  Error  to  a  State  Court. 

§  812.  Potential  Scope  of  the  Supreme  Court's  Judg- 
ment. 

Under  the  text  now  in  question,  the  Supreme  Court  may 
enter  a  final  judgment  upon  the  Merits,  thereby  excluding 
all  further  State  jurisdiction  of  the  cause."* 

§  813.  The  Situation  of  No  Federal  Jurisdiction  of  the 
Writ  of  Error. 

Where  there  proves  to  be  no  foundation  for  the  Writ  of 
Error,  the  Supreme  Court  has  jurisdiction  only  for  the  pur- 
pose of  dismissal,  not  for  incidental  purposes." 

«»Eailroad  v.  Wiswall,  23  Wall.  507;  L  23: 103;  In  re  Grossmayer, 
177  U.  S.  48;  S  20:  535;  L  44:  665;  Ex  parte  Wisner,  203  TJ.  S.  449; 
8  27:150;  L  51:  264. 

As  to  absence  of  right  to  Federal  -writ  of  Error  to  a  Federal  judg- 
ment of  Removal,  see  Jud.  Code  text  cited  in  our  §  824,  ad  init.,  note. 

"Missouri  Pac.  Ry.  v.  Fitzgerald,  160  U.  S.  556;  S  16:  389;  L  40: 
536;   Nelson  v.  Moloney,  174  U.  S.  164;   S  19:  622;  L  43:  934. 

^'Considered  in  an  earlier  section  of  this  Chapter. 

"Code  text  cited  at  the  beginning  of  this  Chapter;  Williams  v. 
Bruffy,  102  U.  S.  248;  L  26: 135. 

'"Not,  e.  g.,  for  judgment  for  costs.  Strader  v.  Graham,  18  How. 
602;  L  15:464. 
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CHAPTEE  CLII 

General  Peinciplbs.^ 

§  814.    In  All  Classes  of  Suits. 

Other  Jurisdictional  conditions  being  present,  it  is  im- 
material in  what  class  of  suit  or  proceeding  Appeal  or 
Error  is  sought.'' 

§  815,   Disregard,  to  a  Certain  Extent,  of  Form. 

A  certain  degree  of  discretion  is  exercised  in  overlooking 
mistake  in  mere  form,  as  between  different  forms  of  Ap- 
pellate resort  (from  a  Federal  Court).' 

§  816.  Review  by  the  Extraordinary  Common  Law 
Writs.* 

1]  Pursuant  to  Common  Law  principles.   Mandamus 

^For  principles  not  peculiar  to  inter-Federal  (but  common  to  inter- 
Federal  and  Federal-State)  Appellate  Jurisdiction,  see  Part  I,  supra 
(§§  785-Y94). 

This  Chapter  deals  with  inter-Federal  Appellate  Eeview  generally, 
and  is  not  limited  to  Eeview  by  the  Supreme  Court. 

^Whitten  v.  Tomlinson,  160  U.  S.  231;  S  16:297;  L  40:406;  Eice 
V.  Ames,  180  U.  S.  371 ;  S  21 :  406 ;  L  45 :  577 ;  Dimmick  v.  Tompkins, 
194  U.  S.  540;  S  24:780;  L  48:1110;  Dallemagne  v.  Moisan,  197 
TJ.  S.  169;   S  25:  422;  L  49:  709. 

^Thus,  an  Appeal  record  has  been  treated  as  a  return  to  Certiorari 
Farrell  v.  O'Brien,  199  TJ.  S.  89;  S  25 :  727;  L  50: 101.  So,  Certiorari 
has  been  granted,  to  cover  a  possible  absence  of  jurisdiction  by  Ap- 
peal. Montana  Mining  Co.  v.  St.  Louis  Mining  Co.,  204  tJ.  S.  204; 
S  27:254;  L  51:444. 
See,  now.  Act  of  Sept.  6,  1916,  §  4,  (39  Stats.  727)  :— 

That  no  court  having  power  to  review  a  judgment  or  decree 
rendered  or  passed  by  another  shall  dismiss  a  writ  of  error  solely 
because  an  appeal  should  have  been  taken,  or  dismiss  an  appeal 
solely  because  a  writ  of  error  should  have  been  sued  out,  but  when 
such  mistake  or  error  occurs  it  shall  disregard  the  same  and  take 
the  action  which  would  be  appropriate  if  the  proper  appellate 
procedure  had  been  followed. 
*A8  to  statutory  Certiorari,  see  §  849. 
Jud.  Code,  §  234:— 

The  Supreme  Court  shall  have  power  to  issue  writs  of  prohibi- 
tion to  the  district  courts,  when  proceeding  as  courts  of  ad- 
miralty and  maritime  jurisdiction;    and  writs  of  mandamus,  in 
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does  not  lie  (from  the  Supreme  Court  to  a  lower  Federal 
Court)  as  an  optional  substitute  for  Appeal  or  Error.' 

2]   So  of  Common  Law  Certiorari ;' 

3]  Of  Prohibition/  and 

4]  Of  Habeas  Corpus.* 

5]  The  Appellate  or  Revisory  function  of  those  writs 
may  be  said  to  lie  primarily  in  the  field  of  questions  of  juris- 
diction of  the  lower  Federal  Court  in  question,  to  the  end, 
either  (a)  of  enforcement  of  exercise  of  such  jurisdiction, 
where  it  exists,' 

cases  warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed  under  the  authority  of  the  United  States.  *  *  * 
§262:— 

The  Supreme  Court  and  the  district  courts  shall  have  power 
to  issue  writs  of  scire  facias.  The  Supreme  Court,  the  circuit 
courts  of  appeals,  and  the  district  courts  shall  have  power  to  issue 
all  writs  not  specifically  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  usages  and  principles  of  law. 
"In  re  Humes,  149  F.  S.  192 ;  S  13 :  836 ;  L  3Y :  698 ;  In  re  Huguley 

Mfg.  Co.,  184  U.  S.  297;  S  22:455;  L  46:  549;  In  re  PoUitz,  206  XJ. 

S.  323;    S  2Y:Y29;   L  51:1081;    Ex  parte  Nebraska,  209  U.  S.  436; 

S  28:581;   L  52:876;   Matter  of  Eiggs,  214  U.  S.  9;    S  29:598;   L 

53:887;    Ex  parte  Gruetter,  217  IT.  S.  586;    S  30:690;    L  54:892; 

Ex  parte  Leaf  Tobacco  Board,  222  U.  S.  578;   S  32:  833;   L  56:  323; 

Ex  parte  Roe,  234  U.  S.  70;   S  34:  722;  L  58: 1217. 

•Ex  parte  Young,  209  U.  S.  123;    S  28:441;    L  52:714;    United 

States  V.  Dickinson,  213  U.  S.  92;  S  29:  485;  L  53:  711. 

'Ex  parte  Gordon,  104  U.  S.  515;   L  26:  814;  In  re  Huguley  Mfg. 

Co.,  184  U.  S.  297;   S  22:455;  L  46:549;  Alexander  v.  CroUott,  199 

U.  S.  580;   S  26: 161;  L  50:  317;  Ex  parte  Oklahoma,  220  U.  S.  191; 

S  31:  426;  L  55:  431;  Ex  parte  Oklahoma  (No.  2),  220  U.  S.  210;   S 

31:431;   L  55:436. 

8Ex  parte  "Watkins,  3  Pet.  193;  L  7:  650;  Ex  parte  Parks,  93  U.  S. 

18;   L  23:787;   In  re  Swan,  150  U.  S.  637;    S  14:225;   L  37:1207; 

United  States  v.  Pridgeon,  153  U.  S.  48;  S  14:  746;  L  38:  631;  In  re 

Chapman,  156  U.  S.  211;    S  15:331;   L  39:401;    McKenzie,  Pet'r, 

180  U.  S.  536;   S  21:  468;   L  45:  657;   In  re  Lincoln,  202  U.  S.  178; 

S  26:  602;  L  50:  984;  Doyle  v.  London  Guarantee  Co.,  204  U.  S.  599; 

S  27:313;    L  51:641;   Ex  parte  Simon,  208  U.  S.  144;    S  28:238; 

L  52:  429;  Toy  Toy  v.  Hopkins,  212  U.  S.  542;  S  29:  416;  L  53:  644; 

Glasgow  V.  Moyer,  225  U.  S.  420;   S  32:753;  L  56: 1147;  Johnson  v. 

Hoy,  227  U.  S.  245;   S  33:  240;  L  57:497;  Henry  v.  Henkel,  235  U. 

S.  219;   S  35:54;  L  59:203. 
sRailroad  v.  Wiswall,  23  U.  S.  507;   L  23:103;   In  re  Grossmayer, 

177  U.  S.  48;   S  20:  535;  L  44:  665;  Ex  parte  Wisner,  203  U.  S.  449; 

S  27: 150;  L  51:  264;   (Mandamus  to  vacate  Eemand,  and  to  enforce 
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6]  or  (b)  of  inhibition  of  assumption  of  such  Jurisdiction 
where  jurisdiction  is,  in  law,  absent." 

7]  For  applicability  of  the  principle  last  above  consid- 
ered, the  lack  of  jurisdiction  below  (where  such  lack  of 
jurisdiction  is  relied  upon)  must  be  absolute  and  complete. 
Thus,  Mandamus  will  not  lie  to  compel  Remand,  where  the 
District  Court  has  color  of  jurisdiction,  and  has,  thereby, 
jurisdiction  at  least  to  pass  favorably  upon  the  question  of 
its  own  jurisdiction  (subject  to  ultimate  Federal  Error  to 
its  judgment  upon  the  Merits)." 

8]  Pursuant,  however,  to  Common  Law  principles,  Man- 
damus and  Certiorari  lie  by  way  of  supplement  to  Appeal 
or  Error,  in  situations  within  the  reason,  but  not  within 
the  actual  scope,  (present  or  ultimate),  of  Appeal  or 
Error." 

assumption  of  jurisdiction  by  Removal) ;  In  re  Connaway,  178  U.  S. 
421 ;  S  20 :  951 ;  L  44 :  1134 :  (Mandamus  to  compel  assumption  of 
Jurisdiction  of  a  newly-introduced  party) ;  McClelland  v.  Garland, 
217  U.  S.  268;  S  30:  501;  L  54:  762:  (Mandamus  to  review  the  ac- 
tion of  a  District  Court  in  declining  jurisdiction) ;  In  re  Merchants' 
Stock  Co.,  223  U.  S.  639;  S  32:339;  L  56:584;  (Mandamus  from 
the  Supreme  Court  to  a  Circuit  Court  of  Appeals,  to  compel  it  to 
entertain  jurisdiction  of  a  Writ  of  Error) ;  Ex  parte  TJppercu,  239 
F.  S.  435;  S  36: 140;  L  60:368:  (Mandamus  to  release  sealed  docu- 
mentary evidence  for  use  in  another  cause). 

"In  re  Winn,  213  U.  S.  458;  S  29:  515;  L  53:  873;  (Mandamus  to 
compel  Remand,  in  the  absence  of  jurisdiction). 

Ex  parte  Phoenix  Ins.  Co.,  118  U.  S.  610 ;  S  7 :  25 ;  L  30 :  274 ;  In  re 
Metropolitan  Trust  Co.,  218  U.  S.  312;  S  31:18;  L  54:1051;  Ex 
parte  United  States,  226  U.  S.  420;  S  33:170;  L  57:281;  United 
States  V.  Mayer,  235  U.  S.  55;  S  35: 16;  L  59: 129:  (Prohibition  in 
respect  of  a  cause  as  a  whole). 

Ex  parte  Metropolitan  Water  Co.,  220  U.  S.  539;  S  31:  600;  L  55: 
576 :  (Mandamus  to  inhibit  action  in  a  particular  feature  not  within 
the  jurisdiction  of  the  Judge  in  question). 

Ex  parte  Lange,  18  Wall.  163;  L  21:  872;  Ex  parte  Eisk,  113  U.  S. 
713;  S  5:724;  L  28:1117;  In  re  Ayers,  123  U.  S.  443;  S  8:164; 
L  31:216;  Nielsen,  Pet'r,  131  U.  S.  176;  S  9:672;  L  33:118;  Ex 
parte  Young,  209  U.  S.  123;  S  28:  441;  L  52:  714;  Ex  parte  Webb, 
225  U.  S.  663 ;  S  32 :  769 ;  L  56 :  1248 ;  (Habeas  Corpus,  based  upon 
contention  of  absence  of  jurisdiction  in  the  lower  Federal  Court). 

"In  re  Gruetter,  217  U.  S.  586;   S  30:  690;  L  54:  892. 

^^Railroad  v.  Wiswell;  In  re  Grossmayer;  Ex  parte  Wisuer;  In 
re  Winn,  all  cited  above. 
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9]  It  is  not  a  bar  to  such  extraordinary  Common  Law 
writs,  to  such  end,  that  the  question  in  issue  might  ulti- 
mately be  brought  up  by  Appeal  or  Error/' 

§  817.  The  Extraordinary  Common  Law  Writs,  Merely 
in  Aid  of  Existing  Appellate  Jurisdiction. 

In  aid  or  in  furtherance  of  its  existing  Appellate  Juris- 
diction, a  Federal  Appellate  Court  may  avail  itself  of  the 
extraordinary  Common  Law  Writs.^* 

§  818.    Data  of  Ascertainment  of  Decision  Below. 

What  has  been  said  at  an  earlier  point,"  of  the  record, 
and  of  an  Opinion,  as  data  for  ascertainment  of  the  decision 
below,  is  applicable,  mutatis  mutandis,  in  the  field  now  im- 
mediately in  question.^' 

§  819.   Persistency  of  the  Jurisdiction. 

Where,  pending  Error  (to  a  Federal  Court),  the  question 
upon  which  the  Supreme  Court's  jurisdiction  (of  the  par- 
ticular case)  rested,  has  disappeared,  the  Court  retains 
jurisdiction,  in  respect  of  other  questions  presented  by  the 
Writ  of  Error." 

§  820.    Finality  of  Mandate. 

1.  If  the  decree  below  is  in  conformity  with  the  Mandate 
from  the  Supreme  Court,  no  Appeal  thereto  lies.^' 

2.  A  trial  Court,  below,  cannot,  after  Mandate  from  the 
Supreme  Court,  alter  the  issues,  or  the  status  of  the  cause, 
as  dealt  with  by  the  Mandate,  without  order  of  the  Supreme 
Court.'' 

^'In  re  Metropolitan  Trust  Co.,  cited  above. 
"Jud.  Code,  §  262:— 

*  *  *  The  Supreme  Court,  the  circuit  courts  of  appeals,  and 
the  district  courts  shall  have  power  to  issue  all  writs  not  specifi- 
cally provided  for  by  statute,  which  may  be  necessary  for  the  ex- 
ercise of  their  respective  jurisdictions,  and  agreeable  to  the  usages 
and  principles  of  law. 
"§  806. 

"Loeb  V.  Columbia  Township,  179  U.  S.  472;  S  21: 174;  L  45:  280; 
Memphis  v.  Cumberland  Teleph.  Co.,  218  U.  S.  624;  S  31 :  115;  L  54: 
1185. 

"Michigan  Centr.  E.  B.  v.  Vreeland,  227  U.  S.  59  (see  p.  63) ;  S 
33 :  192 ;  L  57 :  417 ;  Norfolk  &  Western  Ky.  v.  Earnest,  229  U.  S.  114; 
S  33:654;  L  57:1096. 

"Stewart  v.  Salamon,  97  TJ.  S.  361;  L  24:1044;  Humphrey  v. 
Baker,  103  U.  S.  736;   L  26:  456.    See  §  834. 

"In  re  Potts,  166  U.  S.  263;  S  17:  520;  L  41:  994. 


CHAPTEE  CLIII. 

Jurisdiction  op  a  District  Court  As  Such.^ 

§  821.   Prefatory. 

In  respect  of  a  lower  Federal  Court  of  Original  Juris- 
diction, a  question  of  jurisdiction  in,  or  in  respect  of,  a  par- 
ticular cause,  may  turn  either  (a)  upon  general  principles, 
or  (b)  upon  principles  peculiar  to  such  Court,  or  to  Courts 
of  its  class.  In  the  text  cited,  the  term  "jurisdiction"  in- 
tends jurisdiction  in  the  narrower  of  the  two  senses.^ 

The  jurisdiction  intended  is  that  of  the  District  Court 
immediately  in  question,  not  that  of  some  other  (even  an- 
other Federal)  Court  collaterally  in  question.' 

§  822.  Illustration:— (a)  of  Jurisdiction  in  the  Narrow 
Sense. 

Illustration  of  Jurisdiction  in  the  narrow  sense,  may  be 
presented  as  follows : — 

1]  Jurisdiction  as  invoked  solely  by,  and  as  resting 
solely  upon.  Federal  Question;* 

2]  Jurisdiction  as  turning  upon  effectual  service  whether 
as  prescribed  (a)  directly  by  Federal  law,  or  (b)  by  State 
Procedure  law  Federally  adopted  f 

>Jud.  Code,  §  128,  as  Amended  by  Act  of  Jan'y  28,  1915  (38  Stat. 
802)  §2:— 

Appeals  and  writs  of  error  may  be  taken  from  the  district 
courts,  including  the  United  States  district  court  for  Hawaii  and 
the  United  States  district  court  for  Porto  Eico,  direct  to  the  Su- 
preme Court  in  the  following  cases :  In  any  case  in  which  the 
jurisdiction  of  the  court  is  in  issue,  in  which  case  the  question  of 
jurisdiction  alone  shall  he  certified  to  the  Supreme  Court  from 
the  court  below  for  decision;  *  *  *  [for  the  remainder  of  the 
section,  (not  here  material),  see  our  §  824]. 
*See  succeeding  sections. 

'In  re  Lennon,  166  U.  S.  548;  S  1Y:658;  L  41:1110;  Empire 
State-Idaho  Min'g  Co.  v.  Hanley,  205  U.  S.  225;  S  2Y:4Y6;  L  51: 
779;   Childersv.  McClaughry,  216U.  S.  139;   S  30:  370;  L  54:420. 

*American  Sugar  Eef'g  Co.  v.  New  Orleans,  181  U.  S.  277;  S  21: 
646;  L  45:  859;  Excelsior  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S. 
282;  S  22:  681;  L  46:  910;  Union  Bank  v.  Memphis,  189  U.  S.  71; 
S  23:604;  L  47:  712. 

'Shepard  v.  Adams,  168  U.  S.  618;  S  18:214;  L  42:602;  Board 
of  Trade  v.  Hammond  Elev.  Co.,  198  U.  S.  424;    S  25:740;   L  49:        r 
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3]  Jurisdiction  as  turning  upon  the  question  whether 
service  of  process  was  to  be  under  Adopted  State  Pro- 
cedure, or  under  a  Federal  Eule  of  Court  f 

4]  Jurisdiction  as  defined  and  controlled  by  a  question 
of  exhaustion  of  jurisdiction  (of  the  Federal  trial  Court) 
once  existing  f 

5]  Jurisdiction  as  turning  upon  a  question  of  creation 
of  an  artificial  or  fictitious  Federal  Jurisdictional  situa- 
tion f 

6]  Jurisdiction  as  turning  upon  the  question  whether 
the  suit  in  question  is,  or  is  not,  in  character,  a  suit  against 
a  State ;° 

7]  Jurisdiction  as  turning  upon  the  question  of  right  to 
hold  the  defendant  in  a  particular  Federal  District  ;^" 

8]  Jurisdiction  as  turning  upon  the  question  of  ex- 
istence, within  the  District,  of  property  relied  on  for  local 
venue ;" 

9]  Jurisdiction  as  turning  upon  a  question  of  interpre- 
tation or  operation  of  the  Federal  Removal  legislation  as 
such ;" 

10]  Jurisdiction  (in  the  case  of  Eemoval),  as  depending 
upon  existence  of  jurisdiction  in  the  State  Court,  where  the 
jurisdiction  of  the  State  Court  turns  upon  a  Federal  ques- 

1111;  Commercial  Mut.  Ace.  Co.  v.  Davis,  213  U.  S.  245;  S  29:445; 
L  53:  782;  Herndon-Carter  Co.  v.  Norris,  224  TJ.  S.  496;  S  32:  550; 
L  56:857. 

'Kendall  v.  American  Automatic  Loom  Co.,  198  U.  S.  477 ;  S  25 : 
768;  L  49: 1133. 

'In  re  Metropolitan  Trust  Co.,  218  U.  S.  312;  S  31: 18;  L  54: 1051. 

'In  re  Lehigh  Mining  Co.,  156  U.  S.  322 ;  S  15 :  375 ;  L  39 :  438. 

•ScuUy  V.  Bird,  209  U.  S.  481;  S  28:  597;  L  52:  899:  (such  ques- 
tion involving  interpretation  and  operation  of  the  Eleventh  Amend- 
ment in  its  dealing  with  Federal  Courts). 

lOLouisville  &  Nashv.  E.  E.  v.  Western  Un.  Tel.  Co.,  234  U.  S.  369; 
S  34:  810;  L  58: 1356;  Male  v.  Atchison,  T.  &  S.  F.  Ey.,  240  U.  S. 
97;  S  36:  351;  L  60:  544;  Merriam  v.  Saalfield,  241  U.  S.  22;  S  36: 
477 ;  L  60 :  868 :  (such  question  involving  interpretation  of  the  Con- 
gressional Venue  legislation). 

"Chase  v.  Wetzler,  225  U.  S.  79 ;  S  32 :  659 ;  L  56 :  990. 

"Powers  V.  Chesapeake  &  O.  Ey.,  169  U.  S.  92;  S  18:  264;  L  42: 
673;  Arkansas  v.  Kansas  &  Tex.  Coal  Co.,  183  U.  S.  185;  S  22:47; 
L  46:144;  Eemington  v.  Central  Pac.  E.  E.,  198  U.  S.  95;  S  25: 
577;  L  49: 959. 
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tion  proper :  as,  upon  the  Federal  right  to  service  of  process, 
as  matter  of  Due  Process  of  law;^' 

11]  Jurisdiction  as  tui*ning  upon  a  question  of  existence, 
and  of  effectual  averment,  of  diversity  of  citizenship.^* 

§  823.  Illustration:— (b)  of  Jurisdiction,  Not  Such  in 
the  Narrow  Sense. 

Illustration  of  jurisdiction  not  such  in  the  narrovp  sense 
may  be  presented  as  follows : — 

1]  Jurisdiction  Ancillary  to  jurisdiction  itself  not  with- 
in the  narrow  sense;" 

2]  Jurisdiction  of  Intervention,  in  a  cause  not  itself  of 
jurisdiction  in  the  narrow  sense ;  ^^ 

3]  Jurisdiction  as  turning  upon  principles  of  general 
law,  applicable  to  Courts  of  justice,  generally ;" 

4]  Jurisdiction,  in  the  case  of  Removal,  as  turning  upon 
a  non-Federal  question;" 

"Goldey  v.  Morning  News,  156  U.  S.  518;  S  15:  559;  L  39:517; 
Eemington  v.  Central  Pac.  E.  E.,  cited  above. 

"Hennessy  v.  Eichardson  Drug  Co.,  189  U.  S.  25;  S  23:532;  L 
47:697. 

i=Carey  v.  Houston  &  Tex.  Centr.  Ey.,  150  U.  S.  170;  S  14:  63;  L 
37:1041;  Carey  v.  Houston  &  Tex.  Centr.  Ey.,  161  U.  S.  115,  126; 
S  16:  537;  L  40:  638;  Childers  v.  McClaughry,  216  TJ.  S.  139;  S  30: 
370;   L  54:420. 

"Baehe  t.  Hunt,  193  TJ.  S.  523;  S  24:  547;  L  48:  774;  St.  Louis, 
Ks.  City  etc.  E.  E.  v.  Wabash  E.  E.,  217  U.  S.  247;  S  30:  510;  L  54: 
752. 

"United  States  v.  Larkin,  208  U.  S.  333;  S  28:417;  L  52:517. 
A  Federal  Collector  of  customs  succeeded,  by  acts  in  pais,  in  getting 
certain  imported  goods  out  of  the  Collection  District  of  their  importa- 
tion, (where  they  were  in  the  hands  of  representatives-in-title  of  the 
importer),  into  his  own  Collection  District,  (which  was  a  different 
Federal  Judicial  District),  and  there  made  seizure,  and  libelled  the 
goods  for  forfeiture  in  the  District  Court  of  that  District.  In  this 
situation,  the  question  of  jurisdiction  of  this  particular  District  Court 
was  a  question  of  venue,  as  between  two  certain  Districts,  and  turned 
upon  principles  not  peculiar  to,  or  peculiarly  characteristic  of,  the 
Federal  District  Courts;  and  was  not  a  question  of  jurisdiction 
within  the  meaning  of  the  text  now  under  discussion. 

So,  of  application,  in  and  as  of,  a  certain  State  of  the  Bankruptcy 
Jurisdictional  expression  "engaged  chiefly  in  farming  or  the  tillage  of 
the  soil", — such  expression  being  non-technical  language,  although  em- 
ployed in  Federal  legislation.  Denver  Bank  v.  King,  186  U.  S.  202 ; 
S  22:899;  L  46:1127. 

"Blythe  v.  Hinckley,  173  U.  S.  501 ;  S  19 :  497 ;  L  43 :  783 :  (a  ques- 
tion of  finality,  under  State  law,  of  a  certain  Probate  distribution  of 
assets). 


758  Principles  of  the  Federal  law. 

5]  Jurisdiction,  in  the  case  of  Removal,  as  turning  upon 
a  question  of  jurisdiction  of  the  State  Court,  where  the  lat- 
ter question  turned  upon  non-Federal  principles  ;^° 

6]  Jurisdiction  as  turning  upon  general  Common  Law 
principles^"  of  Exclusiveness  by  Priority  ;^^ 

7]  Jurisdiction  as  turning  upon  general  principles  of 
Equity  Precedure :  e.  g.,  as  to  indispensable  parties ;" 

8]  Jurisdiction  as  turning  upon  general  principles,  not 
peculiar  to  the  Federal  law :  (e.  g.,  as  to  enforcement  by  one 
Sovereign  of  Penal  laws  of  another  Sovereign),  as  appli- 
cable as  between  the  United  States  and  a  State  f^ 

9]  Jurisdiction  as  turning  upon  a  general  Common  Law 
principle  concerning  exhaustion  of  ordinary  statutory  rem- 
edy as  a  pre-requisite  to  a  resort  to  Equity ;" 

10]  Jurisdiction  (in  a  loose  sense  of  the  term)  as  turn- 
ing upon  a  question  of  Merits.^° 

"Courtney  v.  Pradt,  196  U.  S.  89;  S  25:  208;  L  49:  398;  Kansas 
City  Northw.  E.  E.  v.  Zimmerman,  210  TF.  S.  336;  S  28:730;  L  52: 
1084. 

^'ii  621-626. 

^^Louisville  Trust  Co.  v.  Knott,  191  U.  S.  225;  S  24:119;  L  48: 
159. 

(in  Shields  v.  Coleman,  157  U.  S.  168;  S  15:  570;  L  39:  660;  the 
question  was  not  of  mere  Priority  as  sueh,  but  of  loss  by  the  Federal 
Court  of  jurisdiction  once  existing). 

^^Bogart  V.  Southern  Pac.  Co.,  228  TJ.  S.  137;  S  33:  497;  L  57:  768. 

^sPore  Eiver  Ship  Bldg.  Co.  v.  Hagg,  219  U.  S.  175;  S  31:185; 
L  55:163. 

2*DameU  v.  niinois  Centr.  E.  E.,  225  TJ.  S.  243;  S  32:  760;  L  56: 
1072:  the  statutory  remedy  here  in  question  being:  application  to 
the  Interstate  Commerce  Commission. 

^'Schunk  V.  Moline  Co.,  147  U.  S.  500;  S  13:416;  L  37:255; 
Smith  V.  McKay,  161  U.  S.  355;  S  16:490;  L  40:731;  Huntington 
V.  Laidley,  176  TJ.  S.  668;  S  20:  526;  L  44:  630;  Lucius  v.  Cawthom- 
Coleman  Co.,  196  TJ.  S.  149;  S  25:214;  L  49:425;  Doyle  v.  London 
Guarantee  Co.,  204  TJ.  S.  599;  S  27:313;  L  51:641;  Farrugia  v. 
Philadelphia  &  Eeading  Ey.,  233  U.  S.  352;   S  34:  591;  L  58:  996. 


OHAPTEE  CLIV. 

Eevibw  by  Appeal  or  Eeeor^  of  Judgments  or  Decrees  of 
District  Courts:  (a)  by  the  Supreme  Court;  (b)  by 
A  Circuit  Court  of  Appeals.^ 

§  824.     Code  Texts  of  General  Character:— General 
View. 

1.  To  a  limited  extent,  the  Judicial  Code  provides  for  di- 
rect resort  to  the  Supreme  Court.^ 

2.  In  general,  it  provides  for  resort  to  a  Circuit  Court  of 
Appeals.^ 

^As  to  "final"  character,  or  not,  of  the  judgment  of  a  Circuit  Court 
of  Appeals,  see  the  succeeding  Chapter. 

As  to  Certificate  from,  or  Error  to,  a  Circuit  Court  of  Appeals,  see 
Chapter  CLVI. 

=Jud.  Code,  §  238,  as  Amended  by  Act  of  Jan'y  28,  1915  (38  Stats. 
803,  804)  §  2  :— 

Appeals  and  writs  of  error  may  be  taken  from  the  district 
courts,  including  the  United  States  district  court  for  Hawaii 
and  the  United  States  district  court  for  Porto  Eico,  direct  to  the 
Supreme  Court  in  the  following  cases:  In  any  case  in  which 
the  jurisdiction  of  the  court  is  in  issue,  in  which  case  the  ques- 
tion of  jurisdiction  alone  shall  be  certified  to  the  Supreme  Court 
from  the  court  below  for  decision;  from  the  final  sentences  and 
decrees  in  prize  causes;  in  any  case  that  involves  the  construc- 
tion or  application  of  the  Constitution  of  the  United  States;  in 
any  case  in  which  the  constitutionality  of  any  law  of  the  United 
States  or  the  validity  or  construction  of  any  treaty  made  under 
its  authority  is  drawn  in  question;  and  in  any  case  in  which 
the  constitution  or  law  of  a  State  is  claimed  to  be  in  contravention 
of  the  Constitution  of  the  United  States. 
To  the  effect  that  final  judgment  is  apparently  here  intended  as  a 
condition,  in  general,  of  Appeal  or  Error,  see  our  §  790  and  cases 
there  cited. 

As  to  the  Criminal  Appeals  Act,  see  our  §  841. 
As  to  direct  resort  to  the  Supreme  Court  in  Bankruptcy,  see  also 
Jud.  Code,  §  252,  as  possibly  affected  by  later  Congressional  legisla- 
tion above  cited  (see  our  §§  842-845). 

3Jud.  Code,  §  128,  as  Amended  by  Act  of  Jan'y  28,  1915  (38  Stats. 
803,  804)  §2:— 

The  circuit  courts  of  appeals  shall  exercise  appellate  jurisdic- 
tion to  review  by  appeal  or  writ  of  error  final  decisions  in  the  dis- 
trict courts,  including  the  United  States  district  court  for  Hawaii 
and  the  United  States  district  court  for  Porto  Eico,  in  all  cases 
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3.  There  is  a  specific  limitation  in  respect  of  Eemand, 
in  Eemoval  Procedure.* 

4.  The  limitative  clause  "unless  otherwise  provided  by 
law",  of  the  Courts  of  Appeals  text  cited  above  (Code  sec- 
tion 128),  is  not  confined,  in  its  limitative  scope  and  oper- 
ation, to  other  Code  text,^  but  contemplates  also  actual  or 
possible  Congressional  limitative  text  extraneous  to  the 
Judicial  Code." 

In  particular,  this  limitative  clause  (of  the  Courts  of 
Appeals  text)  may  operate  (in  narrowing  the  scope  of  this 
latter  text)  to  enlarge  the  scope  of  the  Supreme  Court  text 
(Code  section  238)  cited  above.' 

From  this  latter  consideration,  it  follows :  that  the  Su- 
preme Court  text  (cited  above)  is  not  intended  to  be  ex- 
haustive: but  that  it  contemplates  (as  supplemental  to, 
and  as  expansive  of,  itself)  not  merely  (a)  other  Code  text,* 
but  also  (b)  possible  or  actual  Congressional  text  extra- 
neous to  the  Code.' 

other  than  those  in  which  appeals  and  writs  of  error  may  be 
taken  direct  to  the  Supreme  Court  as  provided  in  section  two 
hundred  and  thirty-eight    [reproduced  above]    unless  otherwise 
provided    by    law     *     *     *      [discretionary     Certificate     and 
Certiorari :  as  to  which  see  our  §§  848,  849 ;  and  "final"  character 
of  judgment  of  a  Circuit  Court  of  Appeals :   as  to  which  see  our 
§§  842-847]. 
As  to  Appeal  from  Interlocutory  decrees  or  orders  in  respect  of 
Injunction,  see  our  §  840. 
*Jud.  Code,  §28:— 
*  *  *  Whenever  any  cause  shall  be  removed  from  any  State 
court  into  any  district  court  of  the  United  States,  and  the  dis- 
trict court  shall  decide  that  the  cause  was  improperly  removed, 
and  order  the  same  to  be  remanded  to  the  State  court  from  whence 
it  came,  such  remand  shall  be  immediately  carried  into  execution, 
and  no  appeal  or  writ  of  error  from  the  decision  of  the  district 
court  so  remanding  such  cause  shall  be  allowed :  *  *  * 
As  to  Mandamus,  in  such  case,  see  our  §  816. 

°As:  to  the  Eemand  text  cited  above,  and  Code  text  cited  in  our 
§841. 

«Petri  v.  Creelman  Lumber  Co.,  199  U.  S.  487;  S  26:133;  L  50: 
281. 

United  States  v.  Dalcour,  203  U.  S.  408;   S  27:  58;  L  51:  248:    (ex- 
ceptional right  of  direct  resort  from  a  District  Court  to  the  Supreme 
Court,  under  a  special  Land  Title  Act). 
'Case  cited.    'As,  that  cited  in  our  §  821. 
"United  States  v.  Dalcour,  cited  above. 
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§  825.  Plan,  Method,  and  Scope  of  the  Chapter,  in  Re- 
spect of  the  General  Code  Texts  Cited. 

The  general  Congressional  scheme,  in  the  field  now  in 
question,  while  fragmentarily,  and  while  not  simply  and 
clearly,  presented  in  the  Code  texts,  above  cited,  and  while 
not  textually  presented  in  the  Code  as  a  unity,  is,  neverthe- 
less, a  unity,  and  can  be  most  conveniently  and  most  clearly 
here  presented  and  dealt  with,  as  such,  from  the  two-fold 
standpoint  of  (a)  the  Supreme  Court  and  (b)  the  Circuit 
Courts  of  Appeals.^" 

§  826.    The  General  Scheme. 

The  general  scheme  of  Appeal  from,  or  Error  to,  a  final 
judgment  of  an  (intra-State)  District  Court  of  the  United 
States,  is  as  follows : — 

(1)  Apart  from  judgments  of  Eemand  (in  Eemoval 
Procedure),  the  Congressional  provision  of  Review  of  such 
judgments,  by  such  process,  is  broad,  and  full  and  com- 
plete, and  extends  to  the  full  breadth  of  Appeal  and  Error, 
as  known  to  the  Common  Law." 

( 2 )  Such  Review  is  exhaustively  distributed  between  the 
Supreme  Court,  on  the  one  hand,  and  the  Circuit  Courts  of 
Appeals  on  the  other  hand :  the  field  of  the  Supreme  Court, 
and  that  of  the  Circuit  Courts  of  Appeals  being,  for  any 
particular  instance  of  actual  Appeal  or  Error,  mutually 
exclusive. 

That  is  to  say:  (first)  whenever  (apart  from  Remand) 
Appeal  or  Error  would  lie  under  general  Common  Law 
principles,  Appeal  or  Error  lies  (in  respect  of  a  final  judg- 
ment of  such  District  Court) ;  and  (second)  it  so  lies, 
either  (a)  to  (and  exclusively  to)  the  Supreme  Court  or 
(b)  to  (and  exclusively  to)  a  Circuit  Court  of  Appeals. 

In  speaking  of  these  two  Appellate  Jurisdictions,  as 
mutually  exclusive,  we  intend  the  situation  actually  framed 
and  presented  (in  a  particular  instance)  after  final  judg- 

i^The  question  of  finality  or  non-finality  of  the  judgment  of  a  Cir- 
cuit Court  of  Appeals  as  against  ultimate  Review  of  such  judgment 
(by  Appeal  or  Error)  by  the  Supreme  Court,  is  a  separate  and  distinct 
matter,  and  is  treated  in  the  succeeding  Chapter. 

As  to  discretionary  ultimate  Review,  by  statutory  Certificate  or 
statutory  Certiorari,  see  Chapter  CLVI  (§§  848,  849). 

i^In  the  broad  sense  of  the  latter  term  including  Equity,  etc. 
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ment  in  the  District  Court,  by  an  Appellant  or  plaintiff  in 
Error.^^ 

§  827.   Inadvertent  Writ  of  Error. 

A  premature  (and  thereby  inoperative)  Writ  of  Error, 
does  not  defeat  a  Writ  of  Error  subsequently  (and  prop- 
erly) sued  out;  but  the  former  Writ  will  be  dismissed,  and 
the  latter  will  stand." 

§  828.  Allotment  of  the  Appellate  Jurisdiction,  as  be- 
tween the  Supreme  Court  and  the  Circuit  Courts  of  Ap- 
peals—Illustration. 

For  the  purposes  of  division  and  allotment  of  the  direct 
Appellate  Jurisdiction,  as  between  the  Supreme  Court  and 
the  Circuit  Courts  of  Appeals,  there  are  four  generically 
distinct  potential  situations  as  follows : — 

(1)  If  an  issue  of  "jurisdiction"  (of  the  District  Court) 
is  the  sole  issue  raised  by  the  Appeal  or  Error,  that  issue  is 
to  be  certified;"  and  the  Appeal  or  Error  lies  to  the  Su- 
preme Court."  An  issue  of  "jurisdiction"  may  stand 
"alone",  either  (a)  by  entire  absence  of  any  other  issue ;  or 
(b)  by  sacrifice,  and  abandonment,  by  a  proposing  Appel- 
lant or  plaintiff  in  Error,  of  other  issues,  for  the  purpose  of 
effecting  right  of  direct  resort  to  the  Supreme  Court. 

^^For  partieularization  and  illustration,  and  for  authorities,  see  suc- 
ceeding sections. 

i^Lamar  v.  United  States,  241  U.  S.  103;  S  36:535;  L  60:912: 
(Criminal  Appeals  Act;  but  generally  applicable,  in  principle). 

"Maynard  v.  Hecht,  151  U.  S.  324;  S  14:353;  L  38: 1Y9;  Moran 
V.  Hagerman,  151  U.  S.  329;  S  14:  354;  L  38: 181;  Colvin  v.  Jaek- 
sonviUe,  15Y  TJ.  S.  368;  S  15:634;  L  39:736;  Davis  &  Rankin  Co. 
V.  Barber,  157  U.  S.  673;  S  15:719;  L  39:853;  The  Bayonne,  159 
U.  S.  687;  S  16:185;  L  40:  306;  Van  Wagenen  v.  Sewall,  160  U.  S. 
369;  S  16:870;  L  40:460;  Chappell  v.  United  States,  160  U.  S. 
499;  8  16:397;  L  40:  510. 

For  definition,  to  this  intent,  of  the  term  "jurisdiction"  (of  the 
District  Court)  see  §§  821-823. 

^^Cases  last  cited;  Mechanical  Appliance  Co.  v.  Castleman,  215  U. 
S.  437;  S  30: 125;  L  54:  272;  numerous  other  cases,  cited  §§  821-823. 

In  the  phrase  "the  question  of  jurisdiction  alone  shall  be  certified," 
the  word  "alone",  it  will  be  observed,  qualifies  not  "shall  be  certified", 
but  "the  question  of  jurisdiction" ;  with  the  resultant  meaning :  "the 
question  of  jurisdiction,  if  standing  alone";  i.  e.,  "if  it  be  the  sole 
issue".  See  below,  and  cases  there  cited.  The  text  cited  has,  there- 
fore, no  operation,  one  way  or  the  other,  upon  the  situation  of  an 
issue  of  "jurisdiction"  joined  with  other  issues.    (Ubi  supra). 
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(2)  Where  there  is  raised  on  Appeal  or  Error  (alone,  or 
coupled  with  issues  of  any  character  whatever),  an  issue 
within  the  second  branch  of  the  specified  class,"  Appeal  or 
Error  lies  to  the  Supreme  Court;  and,  in  such  situation, 
such  principal  issue  carries  with  it,  to  the  Supreme  Court, 
all  other  issues,  including  (a)  the  issue  of  jurisdiction  (if 
present),"  and  (b)  issues  not  within  any  branch  of  the 
specified  class :  as,  a  mere  general  question  of  Merits  ;^*  and 
Appeal  or  Error  lies  to  that  Court  exclusively." 

(3)  Where  there  are  coupled:  (a)  the  issue  of  "juris- 
diction," and  (b)  an  issue  not  within  the  specified  class,  Ap- 
peal or  Error  lies  to  the  Circuit  Court  of  Appeals  upon  all 
issues,  including  that  of  jurisdiction.^" 

(4)  Where  no  issue  is  raised  within  any  branch  of  the 
specified  class,  Appeal  or  Error  lies  (and  lies  exclusively) 
to  the  Circuit  Court  of  Appeals.^^ 

^®I.  e.,  *  *  *  from  the  final  sentences  and  decrees  in  prize  causes ;  in 
any  case  that  involves  the  construction  or  application  of  the  Constitu- 
tion of  the  United  States ;  in  any  case  in  which  the  constitutionality 
of  any  law  of  the  United  States,  or  the  validity  or  construction  of 
any  treaty  made  under  its  authority  is  drawn  in  question ;  and  in  any 
case  in  which  the  constitution  or  law  of  a  State  is  claimed  to  be  in 
contravention  of  the  Constitution  of  the  United  States  *  *  * 

"Burton  v.  United  States,  196  U.  S.  283;   S  25:  243;  L  49:  482. 

i^Nishimura  Ekiu  v.  United  States,  142  U.  S.  651;  S  12:336;  L 
35: 1146;  Homer  v.  United  States  (No.  2),  143  U.  S.  570;  S  12:  522; 
L  36:266;  Whitten  v.  Tomlinson,  160  U.  S.  231;  S  16:297;  L  40: 
406;  Penn  Mut.  L.  Ins.  Co.  v.  Austin,  168  U.  S.  685;  S  18:223;  L 
42:626;  Loeb  v.  Columbia  Township,  179  U.  S.  472;  S  21:174;  L 
45:280;  Union  Bank  v.  Memphis,  189  U.  S.  71;  S  23:604;  L  47: 
712 :  (so  much  of  the  case  as  deals  with  the  Appeal  from  the  Circuit 
Court)  ;  Burton  v.  United  States,  cited  above ;  Williamson  v.  United 
States,  207  U.  S.  425;  S  28: 163;  L  52:  278. 

I'Eobinson  v.  Caldwell,  165  U.  S.  359;  S  17:343;  L  41:745; 
Union  Bk.  v.  Memphis,  cited  above:  (so  much  of  the  case  as  deals 
with  the  Appeal  from  the  Circuit  Court  of  Appeals) ;  American 
Sugar  Eefining  Co.  v.  New  Orleans,  181  U.  S.  277;  S  21:  646;  L  45: 
859;  Ayres  v.  Polsdorfer,  187  U.  S.  585;  S  23: 196;  L  47:  314;  Mac- 
fadden  v.  United  States,  213  U.  S.  288;   S  29 :  490;  L  53 :  801. 

^'United  States  v.  Jahn,  155  U.  S.  109;  S  15:  39;  L  39:  87;  Eob- 
iason  v.  Caldwell,  cited  above.  (In  these  cases,  the  issue  of  jurisdic- 
tion of  the  District  Court  was  not  specifically  raised  in  that  Court, 
but  it  appeared  on  the  face  of  the  record). 

^iiColumbus  Construction  Co.  v.  Crane  Co.,  174  U.  S.  600;  S  19: 
721 ;  L  43 :  1102 :  (this  situation  not  being  dealt  with  by  Code  §  238, 
and  therefore  falling  within  Code  §  128). 
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It  will  be  observed  that  the  jurisdiction  of  the  one  or  of 
the  other  Appellate  Court  is,  in  each  situation,  exclusive,  by 
absence  of  provision,  in  any  situation,  for  more  than  one 
Appellate  remedy/^ 

§  829.   Use,  in  Our  Text,  of  the  Term  "Specified". 

For  brevity,  we  shall,  in  succeeding  sections  of  the  pres- 
ent Chapter,  employ  the  term  "specified,"  to  designate 
classes  of  cases  or  issues  particularized  in  the  texts  above 
cited,  as  directly  Keview^able  by  the  Supreme  Court.^^ 

§  830.   The  Term  "Jurisdiction". 

The  term  "jurisdiction",  in  the  text  cited  above,  as 
there  used  of  the  District  Courts,  is  there  employed  in  a 
narrowly  restricted  (and  in  what  may  be  called  a  techni- 
cal Federal)  sense.  That  sense  has  been  considered,  with 
reference  to  the  text  now  in  question,  at  an  earlier  point,  to 
which  we  here  need  merely  to  make  reference.^* 

§831.  *  »  •  "Certified":— Form  of  Certification.'* 
The  textual  provision  in  respect  of  certification  of  the 
question  of  jurisdiction  looks  to  substance,  not  to  form; 
and  there  is  a  sufficient  compliance  with  the  requirement  of 
certification,  where  the  record  proper  presents  the  question 
of  jurisdiction  distinctly  and  concisely,  and  as  the  sole  issue 
raised.^' 

Where  the  record  proper  is  not  of  such  character,  a  spe- 
cific certificate  is  essential. '' 

"'Case  last  cited. 

*^I.  e. :  tie  cases  or  issues  particularly  mentioned  in  §  238,  and 
cases  or  issues  "otherwise  provided  by  law".  Other  classes  of  cases  or 
issues  we  shall  designate  as  "not  specified"  or  as  "general". 

2*§§  821-823. 

25*  *  *  ^g  question  of  jurisdiction  *  *  *  shall  be  certified  *  *  * 

2ein  re  Lehigh  Min'g  Co.,  156  U.  S.  322;    S  15:3Y5;    L  39:438; 
Shields  v.  Coleman,  157  U.  S.  168;    S  15:5Y0;   L  39:660;   Interior 
Construction  Co.  v.  Gibney,  160  U.  S.  217;    S  16:272;    L  40:401 
Excelsior  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  282;    S  22:681 
L  46:  910;  Herndon-Carter  Co.  v.  Norris,  224  U.  S.  496;   S  32:  550 
L  56:857. 

"Maynard  v.  Hecht,  151  U.  S.  324;  S  14:  353;  L  38: 179;  Moran 
V.  Hagerman,  151  U.  S.  329;  S  14:  354;  L  38: 181;  Colvin  v.  Jack- 
sonville, 157  U.  S.  368;  S  15:634;  L  39:736;  Davis  &  Eankin  Co. 
V.  Barber,  157  U.  S.  673;  S  15:  719;  L  39:  853;  The  Bayonne,  159  U. 
S.  687;  S  16: 185;  L  40:  306;  Van  Wagenen  v.  Sewall,  160  U.  S.  369; 
S  16:370;  L  40:460;   Chappell  v.  United  States,  160  TT.  S.  499;   S 
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The  certificate  (when  required,  and  when  made,)  con- 
trols an  Opinion  delivered  in  the  District  Oourt.^* 

§  832.    "In  Issue",  and  Other  Like  Terms. 

1.  Pursuant  to  an  elementary  principle  of  Appellate 
Procedure,  "jurisdiction",  (of  the  District  Court),  (a)  can- 
not be  "in  issue,"  within  the  text  cited,  until  after  final 
judgment;^'  and  (b)  must  be  still  in  issue  (as  against  the 
Appellant  or  Plaintiff  in  Error)  at  the  time  of  Appeal  or 
Error.^" 

2.  The  principle  applies  to  other  similar  expressions  in 
the  text  cited." 

§  833.    Cross-Appeal  or  Cross-Error. 

Appellate  Jurisdiction,  as  between  the  Supreme  Court 
and  the  Circuit  Court  of  Appeals,  is  fixed  by  the  principal 
Appeal  or  Error,  without  regard  to  a  Cross-Appeal  or 
Cross- Writ  of  Error ;  and  the  latter  goes,  with  the  former, 
into  the  one  or  the  other  Court,  as  an  Incident,  without  re- 
gard to  the  character  of  the  issues  presented  by  the  Cross- 
Appeal,  or  Cross-Error." 

§  834.   Appeal  or  Error  from  Mandate. 

Where^^  Appeal  or  Error  lies  in  respect  of  (or  of  action 
below  under)  a  Mandate,  it  lies  exclusively  to  the  Court 
(the  Supreme  Court  or  the  Circuit  Court  of  Appeals)  from 
which  the  Mandate  issued ;  and  without  regard  to  the  char- 
acter of  the  issues  raised.^* 

16:397;  L  40:510;  Apapas  v.  United  States,  233  U.  S.  587;  S  34: 
704;  L  58: 1104. 

=8Scully  V.  Bird,  209  U.  S.  481;  S  28:  597;  L  52:  899. 

^^McLish  V.  KofF,  141  U.  S.  661;  S  12:118;  L  35:893;  Chicago, 
St.  Paul  etc.  Ry.  v.  Roberts,  141  U.  S.  690;   S  12: 123;  L  35:  905. 

^"Thus,  where  it  has  been  passed  upon  favorably  to  an  appellant, 
and  judgment  has  gone  against  him  upon  the  Merits,  it  is  not  "in 
issue".  United  States  v.  Jahn,  155  U.  S.  109;  S  15:39;  L  39:87; 
Robinson  v.  Caldwell,  165  U.  S.  359,  361,  362;  S  17:  343;  L  41:  745; 
Shepard  v.  Adams,  168  U.  S.  618;  S  18:214;  L  42:602;  Anglo- 
American  Provision  Co.  v.  Davis  Provision  Co.  (No.  2),  191  U.  S. 
376;   S  24:93;  L  48:  228. 

^^E.  g.,  "is  drawn  in  question". 

^^^Field  V.  Barber  Asphalt  Co.,  194  U.  S.  618 ;  S  24 :  784 ;  L  48 :  1142. 

^3§  820. 

3< Aspen  Mining  etc.  Co.  v.  Billings,  150  U.  S.  31;  S  14:4;  L  37: 
986;  Webster  v.  Daly,  163  U.  S.  155;  S  16:961;  L  41:111;  Brown 
V.  Alton  Water  Co.,  222  U.  S.  325;    S  32:156;   L  56:221;    Metro- 
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§  835.    Successive  Appeals  or  Writs  of  Error. 

Where  Appeal  or  Error  results  in  a  new  trial  and  a  new 
judgment,  the  question  of  Appeal  or  Error  from  the  new 
judgment  presents  itself  as  a  fresh  question,  unaffected  by 
the  mere  fact  of  prior  Appeal  or  Error ;  and  is  governed,  as 
a  fresh  question,  by  the  principles  above  considered.^'' 

§  836.  Not  to  the  Supreme  Court  for  Indirect  Review 
of  the  Judgment  of  the  Circuit  Court  of  Appeals. 

One  defeated  in  the  Circuit  Court  of  Appeals  cannot  in- 
directly effect  Eeview  of  the  decision  of  that  Court  by  direct 
resort  to  the  Supreme  Court  upon  a  new  judgment  of  the 
District  Court.^" 

§  837.    Incidental  Issues. 

Where  direct  resort  lies  to  the  Supreme  Court  upon  a 
ground  other  than  jurisdiction  of  the  District  Court  (in 
the  sense  of  that  term  in  the  text)  the  Supreme  Court  takes 
Appellate  Jurisdiction  of  incidental  questions.^^ 

§  838.  Recognition,  and  Protection,  by  the  Supreme 
Court,  of  Issues  Not  of  the  Specified  Class. 

To  a  certain  extent,  the  Supreme  Court,  in  its  discretion, 
(in  the  course  of  exercise  of  its  such  Appellate  Juris- 
diction ) ,  takes  notice  of,  and  deals  with,  issues  not  within 
the  specified  class  and  (therefore)  not  strictly  within  the 
Appellate  Jurisdiction  of  the  Court,  but  appearing  inci- 
dentally by  the  record.  Thus,  in  the  interest  of  such  issues, 
the  Court  may  order  a  new  trial  f^  or  the  decree  may  be,  in 
terms,  without  prejudice  to  such  issues.^' 

politan  Co.  v.  Kaw  Valley  District,  223  TJ.  S.  519;  S  32:  246;  L  56: 
533. 

^^Thus,  where  the  plaintiff  below  successfully  resorts,  upon  the 
Merits,  to  the  Circuit  Court  of  Appeals,  Appeal  or  Error,  by  the  de- 
fendant below  (upon  judgment  adverse  to  hirh)  upon  the  sole  issue 
of  jurisdiction,  lies  to  the  Supreme  Court.  Globe  Newspaper  Co.  v. 
Walker,  210  IJ.  S.  356;   S  28:726;   L  52:1096. 

^®As,  by  so  amending  his  pleading  in  the  District  Court,  as  to 
present,  upon  the  face  of  the  amended  pleading,  an  issue  for  direct 
Appeal  or  Error  to  the  Supreme  Court,  upon  a  question  adversely 
passed  upon  by  the  Circuit  Court  of  Appeals.  Union  Trust  Co.  v. 
Westhus,  228  U.  S.  519;    S  33:593;  L  57:947. 

3'Horner  v.  United  States  (No.  2),  143  U.  S.  570;  S  12:522;  L 
36:266. 

^sMurdock  v.  Ward,  178  U.  S.  139;   8  20:775;  L  44:1009. 

38High  V.  Coyne,  178  U.  S.  Ill;  S  20:747;  L  44:997;  Fidelity 
Ins.  Co.  V.  McClain,  178  U.  S.  113;  S  20:  774;  L  44:  998. 
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§  839.   Weight  of  Evidence. 

In  a  case  of  Common  Law  character,  weight  of  evidence  is 
not  within  the  Appellate  Jurisdiction.*" 

§  840.  Appeal  to  a  Circuit  Court  of  Appeals  from  In- 
terlocutory Decree  of  a  District  Court,  Dealing  with  In- 
junction.*^ 

Upon  Appeal  from  an  Interlocutory  Decree,  the  Merits, — 
in  so  far  as  presented  by  the  record — may  be  dealt  with. 
Thus,  upon  an  appeal  from  an  Interlocutory  decree  in  a 
Patent  cause,  adjudging  validity  of  the  patent  in  question, 
and  ordering  an  injunction  and  account,  the  Merits  of  the 
Patent  question  are  open  in  the  Circuit  Court  of  Appeals." 

§  841.    The  Criminal  Appeals  Act." 

1.  The  Act  was  not  repealed  by  the  Judicial  Code.** 

"Crumpton  v.  TJnited  States,  138  U.  S.  361;  S  11:355;  L  34: 
958;  Moore  v.  TJnited  States,  150  U.  S.  5Y;  S  14:  26;  L  3Y:996; 
Humes  v.  United  States,  170  TJ.  S.  210;   S  18:  602;  L  42: 1011. 

*iJud.  Code,  §  129:— 

Where  upon  a  hearing  in  equity  in  a  district  court,  or  by  a 
judge  thereof  in  vacation,  an  injunction  shall  be  granted,  con- 
tinued, refused,  or  dissolved  by  an  interlocutory  order  or  decree, 
or  an  application  to  dissolve  an  injunction  shall  be  refused,  or  an 
interlocutory  order  or  decree  shall  be  made  appointing  a  receiver, 
an  appeal  may  be  taken  from  such  interlocutory  order  or  decree 
granting,  continuing,  refusing,  dissolving,  or  refusing  to  dissolve, 
an  injunction,  or  appointing  a  receiver,  to  the  circuit  court  of 
appeals,  notwithstanding  an  appeal  in  such  case  might,  upon  final 
decree  under  the  statutes  regulating  the  same,  be  taken  directly 
to  the  Supreme  Court :  Provided,  That  the  appeal  must  be  taken 
within  thirty  days  from  the  entry  of  such  order  or  decree,  and  it 
shall  take  precedence  in  the  appellate  court;  and  the  proceedings 
in  other  respects  in  the  court  below  shall  not  be  stayed  unless 
otherwise  ordered  by  that  court,  or  the  appellate  court,  or  a  judge 
thereof,  during  the  pendency  of  such  appeal :  Provided,  however. 
That  the  court  below  may,  in  its  discretion,  require  as  a  condition 
of  the  appeal  an  additional  bond. 

"Smith  V.  Vulcan  Iron  Works,  165  TJ.  S.  518;  S  17:407;  L  41: 
810. 

*'Act  of  March  2,  1907  (34  Stat.  1246)  :— 

That  a  writ  of  error  may  be  taken  by  and  on  behalf  of  the 
United  States  from  the  District  or  Circuit  Courts  direct  to  the 
Supreme  Court  of  the  United  States  in  all  criminal  cases,  in  the 
following  instances,  to  wit: 

From  a  decision  or  judgment  quashing,  setting  aside,  or  sus- 
taining a  demurrer  to,  any  indictment,  or  any  count  thereof, 
where  such  decision  or  judgment  is  based  upon  the  invalidity,  or 
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So,  of  later  Judiciary  legislation.*' 

2.  In  accordance  with  the  terms  of  the  Act,  questions  of 
general  law  are  not  open :  as,  questions  of  Criminal  Plead- 
ing, in  interpretation  of  the  indictment.*" 

3.  If  the  judgment  below  was  rested  by  the  District 
Court  upon  grounds,  some  within,  and  some  not  within  the 
Act,  the  grounds  of  the  former  class,  (and  those  grounds 
only),  will  be  passed  upon  by  the  Supreme  Court.*' 

4.  It  is  not  essential  to  Error  that  the  Court  below  mis- 
construed a  particular  Constitutional  or  Congressional 

construction  of  the  statute  upon  which  the  indictment  is  founded. 
From  a  decision  arresting  a  judgment  of  conviction  for  insuf- 
ficiency of  the  indictment,  where  such  decision  is  based  upon  the 
invalidity  or  construction  of  the  statute  upon  which  the  indict- 
ment is  founded. 

From  the  decision  or  judgment  sustaining  a  special  plea  in  bar, 
when  the  defendant  has  not  been  put  in  jeopardy. 

The  writ  of  error  in  all  such  cases  shall  be  taken  within  thirty 
days  after  the  decision  or  judgment  has  been  rendered  and  shall 
be  diligently  prosecuted  and  shall  have  precedence  over  all  other 
cases. 

Pending  the  prosecution  and  determination  of  the  writ  of  error 
in  the  foregoing  instances,  the  defendant  shall  be  admitted  to 
bail  on  his  own  cognizance:  Provided,  That  no  writ  of  error 
shall  be  taken  by  or  allowed  the  United  States  in  any  case  where 
there  has  been  a  verdict  in  favor  of  the  defendant. 
In  general,  and  except  as  provided  by  this  Act,  Error  does  not  lie, 
in  favor  of  the  United  States,  in  a  Criminal  cause. 

As  to  Constitutionality  of  the  Act,  see  United  States  v.  Bitty,  208 
U.  S.  393;  S  28:  396;  L  52:  543;  United  States  v.  Heinze,  218  U.  S. 
532 ;  S  31 :  98 ;  L  54 :  1139 ;  both  cited  also  under  Equal  Protection. 

"United  States  v.  Winslow,  227  U.  S.  202;  S  33:253;  L  57:481; 
later  cases  cited  in  this  section. 

"Act  of  Jan'y  28,  1915  (38  Stats.  803)  §  6:— 

That  this  Act  shall  not  afEect  cases  now  pending  in  the  Su- 
preme Court  of  the  United  States  or  cases  in  which  writs  of 
error  or  appeals  have  been  allowed  at  the  date  of  its  approval. 
And  nothing  in  this  Act  shall  be  deemed  to  repeal,  amend,  or 
modify  the  provisions  of  an  Act  entitled  "An  Act  providing  for 
writs  of  error  in  certain  instances  in  criminal  cases,"  approved 
March  second,  nineteen  hundred  and  seven. 
"United  States  v.  Patten,  226  U.  S.  525;    S  33:141;   L  57:333; 
United  States  v.  Winslow,  cited  above;   United  States  v.  Davis,  231 
U.  S.  183;   S  34: 112;  L  58: 177;   United  States  v.  Carter,  231  U.  S. 
492;   S  34:173;   L  58:330.     See  United  States  v.  New  South  Farm 
etc.  Co.,  241  U.  S.  64,  73;  S  36:  505;  L  60:  890. 

"United  States  v.  Stevenson,  215  U.  S.  190;    S  30:35;   L  54:153. 
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text;  it  is  sufficient  for  Error  that  it  failed  to  give  oper- 
ation to  a  text  supportive  of  the  indictment.** 

5.  Pursuant  to  general  principles  of  Error,  it  is  the  duty 
of  the  Government,  at  the  trial,  to  present  its  contentions 
with  a  reasonable  degree  of  particularity,  and  to  cause  the 
denial  of  them  to  appear  upon  the  Appellate  record.*' 

6.  Subject  to  the  considerations  presented  immediately 
above,  it  is  the  duty  of  the  District  Court  to  disclose  (for 
the  purposes  of  the  Appellate  record)  the  grounds  of  its  de- 
cision f°  and  a  general  order  of  dismissal,  without  such  par- 
ticularization,  is  ineffectual,  and  is  to  be  reversed." 

7.  Only  such  questions  as  were^^  passed  upon  by  the 
Court  below,  are  dealt  with  upon  Error.  All  other  ques- 
tions are  (in  case  of  Eeversal)  left  open.'' 

8.  A  motion  to  quash,  (addressed  to  an  indictment), 
based  upon  grounds  which  might  have  been  presented  by 
demurrer,  is,  in  legal  effect,  a  demurrer,  within  the  contem- 
plation of  the  Act.°* 

*8TJnited  States  v.  Nixon,  235  F.  S.  231;   S  35:  49;  L  59:  207. 

See  par.  5  below. 

*'Unite(i  States  v.  Carter,  cited  above;  United  States  v.  Moist,  231 
F.  S.  701;  S  34:255;  L  58:444.  (Compare  with  United  States  v. 
Nixon,  cited  above,  in  which  the  Government's  contention  below,  al- 
though general  in  terms,  was  held  sufficient). 

'"United  States  v.  Nixon,  cited  above. 

"'Case  last  cited;   see  at  p.  236:    "If  that  were  not  so"  *  *  *. 

^^Specifically  or  in  legal  efFect:  pars.  5,  6,  supra. 

'^United  States  v.  Keitel,  211  U.  S.  370;  S  29:123;  L  53:230; 
United  States  v.  Mason,  213  U.  S.  115;  S  29:  480;  L  53:  725;  United 
States  V.  Portale,  235  U.  S.  27 ;  S  35: 1 ;  L  59 :  111. 

"United  States  v.  Adams  Ex.  Co.,  229  U.  S.  381;  S  33:878;  L 
57 :  1237. 
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CHAPTEE  CLV. 

The  Circuit  Courts  of  Appeals  as  (to  Certain  Intents) 
Intermediate  Appellate  Courts.^ 

§  842.    General  View. 

We  have  considered,  in  the  preceding  Chapter,  the  Cir- 
cuit Courts  of  Appeals  without  regard  to  the  question  of 
finality,  in  particular  situations,  of  their  judgments.  We 
are,  in  the  present  Chapter,  to  consider  the  latter  matter. 

The  practice  is  a  familiar  one,  in  various  forms,  of  intro- 
ducing, between  trial  Courts,  of  a  particular  forum,  on 
the  one  hand,  and  the  highest  Appellate  Court  of  the  forum, 
on  the  other  hand,  an  Intermediary  Appellate  Court  (or 
class  of  Courts),  subject,  in  respect  of  its  or  their  judg- 
ments, to  a  greater  or  less  scope  of  Review  by  such  highest 
Appellate  Court.  To  a  certain  extent,  the  Federal  Circuit 
Courts  of  Appeals  (in  their  Appellate  Jurisdiction  over  the 
intra-State  Federal  District  Courts  and  the  United  States 
Districts  Courts  of  Hawaii  and  Porto  Rico),^  are  of  such 
Intermediate  Appellate  character. 

Appellate  Review  by  Appeal  or  Error,  by  the  Supreme 
Court,  of  final  judgments  of  the  Circuit  Courts  of  Appeals, 
extends,  in  a  particular  instance  (as  the  situation  may  be) 
either  (a)  to  the  issues  generally,  dealt  with  by  the  judg- 
ment, or  (b)  only  to  particular  classes  of  such  issues.' 

§  843.    The  Code  Texts  as  Amended. 
We  endeavor  to  present,  in  a  note,  the  Code  texts,  as  they 
now  stand,  Amended.* 

^Textually  dealt  with,  in  the  Judicial  Code,  from  the  standpoint  of 
their  Judgments,  as,  or  as  not,  "final". 

As  to  Review  by  Certificate  or  Certiorari,  see  the  following  Chapter. 
^Hawaii  and  Porto  Rico  being,  respectively,  to  this  intent  (as  to 
certain  other  intents,  see  our  §  824),  joined  to  Federal  intra-State  Cir- 
cuits :   see  Jud.  Code,  as  now  Amended.    As  to  other  Federal  States, 
see  Chapter  CLVII  (§  850). 
^See  succeeding  sections. 
*  Jud.  Code,  §  241  :— 

In  any  case  in  which  the  judgment  or  decree  of  the  circuit 
court  of  appeals  is  not  made  final  by  the  provisions  of  this  Title, 
there  shall  be  of  right  an  appeal  or  writ  of  error  to  the  Supreme 
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§  844.  Certain  Expressions  of  the  Code  Texts:— "Mat- 
ter", "Suit",  "Controversy",  "Cases",  "Proceedings"." 

In  the  texts  cited  in  the  preceding  section,  the  terms 
"matter",  "suit",  "controversy",  "cases",  and  "proceed- 
ings", respectively,  are  employed  distributively,  in  one  or  in 
the  other  of  two  senses:  (a)  of  "cause"  (in  the  popular 
sense  of  that  term)  and  (b)  of  "issue". 

Court  of  the  United  States  where  the  matter  in  controversy  shall 
exceed  one  thousand  dollars,  besides  costs. 
Jud.  Code,  §  128,  as  Amended  by  Act  of  Jan'y  28,  1915  (38  Stats. 

803)  §  2:— 

*  *  *  except  [certificate  and  certiorari]  the  judgments  and 
decrees  of  the  circuit  court  of  appeals  shall  be  final  in  all  cases 
in  which  the  jurisdiction  is  dependent  entirely  upon  the  opposite 
parties  to  the  suit  or  controversy  being  aliens  and  citizens  of  the 
United  States  or  citizens  of  different  States;  also  in  all  cases 
arising  under  the  patent  laws,  under  the  trade-mark  laws,  under 
the  copyright  laws,  under  the  revenue  laws,  and  under  the  crim- 
inal laws,  and  in  admiralty  cases. 
Act  of  Jan'y  28,  1915  (38  Stats.  803),  §  4,  as  Amended  by  Act  of 

Sept.  6, 1916  (39  Stats.  Y2Y),  §  3:— 

That  judgments  and  decrees  of  the  circuit  courts  of  appeals 
in  all  proceedings  and  causes  arising  under  "An  Act  to  establish 
a  uniform  system  of  bankruptcy  throughout  the  United  States," 
approved  July  first,  eighteen  hundred  and  ninety-eight,  and  in  all 
controversies  arising  in  such  proceedings  and  causes ;  also,  in  all 
causes  arising  under  "An  Act  relating  to  the  liability  of  common 
carriers  by  railroad  to  their  employees  in  certain  cases,"  approved 
April  twenty-second,  nineteen  hundred  and  eight;  also,  in  all 
causes  arising  under  "An  Act  to  promote  the  safety  of  employees 
and  travelers  upon  railroads  by  limiting  the  hours  of  service  of 
employees  thereon,"  approved  March  fourth,  nineteen  hundred  and 
seven;  also,  in  all  causes  arising  under  "An  Act  to  promote  the 
safety  of  employees  and  travelers  upon  railroads  by  compelling 
common  carriers  engaged  in  interstate  commerce  to  equip  their 
cars  with  automatic  couplers  and  continuous  brakes  and  their 
locomotives  with  driving-wheel  brakes,  and  for  other  purposes," 
approved  March  second,  eighteen  hundred  and  ninety -three ;  and 
also,  in  all  causes  arising  under  any  amendment  or  supplement 
to  any  one  of  the  aforementioned  Acts  which  has  been  heretofore 
or  may  hereafter  be  enacted,  shall  be  final,  save  only  [certiorari] . 
'As  to  such  terms,  generally,  (as  potential  variants  and  equivalents), 

and  as  to  distributive  employment  of  them  in  the  Constitution  and  in 

Congressional  Judiciary  legislation,  generally,  see  §§  580-584. 
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This  may  be  particularized  as  follows : — 

(1)  The  term  "matter"  would  appear  to  be  employed  in 
the  sense  of  "issue"." 

( 2 )  In  the  expression :  "in  cases  arising  under  the  patent 
laws,  under  the  copyright  laws,  under  the  revenue  laws  and 
under  the  criminal  laws",  the  term  "cases"  appears  to  be 
employed  in  the  sense  of  "issues" ;  and  to  deal  with  issues 
without  regard  to  the  character  of  a  particular  cause  in 
question. 

Thus,  although  a  particular  cause,  viewed  as  a  whole, 
may  be  a  case  "under  the  revenue  laws",  yet  an  issue  arising 
therein,  not  of  itself  of  revenue  character,  is  not  within  the 
"revenue-laws"  exclusion,  but  may  be  the  subject  of  Appeal 
or  Error.' 

(3)  In  the  Bankruptcy-exception  text,  the  use  of  the 
terms  appears  to  be  as  follows : — 

(a)  In  the  expression :  "all  proceedings  and  causes  aris- 
ing" [under  the  bankruptcy  Act],  the  term  "proceedings" 
perhaps  intends,  or  includes,  issues,  inherently  of  Bank- 
ruptcy character,  arising  collaterally  in  a  cause  (itself  not 
of  Bankruptcy  character)  in  a  District  Court  and  the  term 
"causes"  in  the  Bankruptcy-exception  clause,  is  used  of 
Bankruptcy  cases  (in  the  popular  sense  of  the  term  "case") 
regardless  of  the  inherent  character  of  a  particular  issue ; 
and  includes  issues  not  themselves  of  Bankruptcy  char- 
acter." 

(b)  The  expression :  "and  in  all  controversies  arising  in 
such  proceedings  and  causes",  would,  by  itself,  and  upon  its 
face,  seem  to  intend  petitions  filed  in  a  Bankruptcy  suit ; 
Intervention,  generally,  in  such  a  suit ;  and  proceedings  in 
a  District  Court  Ancillary  to  such  a  suit. 

'As  in  texts  dealing  with  Federal  Jurisdictional  Amount  in  Con- 
troversy.   See  §§685-687. 

'That  is,  it  does  not  fall  within  the  category  of  "cases  arising 
*  *  *  under  the  revenue  laws".  Spreckels  Sugar  Refining  Co.  v.  Mc- 
Clain,  192  U.  S.  397;    S  24:376;   L  48:496. 

^Central  Trust  Co.  v.  Lueders,  239  U.  S.  11 ;  S  36 : 1 ;  L  60 :  119. 
See  also  Moody  v.  Century  Bank,  239  U.  S.  374;  S  36:111;  L  60: 
336;  (a  cause  arising  prior  to,  and  thereby  not  within,  the  Act  of 
1915,  but  definitory  of  proceeding  in  Bankruptcy). 
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(4)  The  expression :  "in  admiralty  cases"  includes  suits 
for  Limitation  of  Liability." 

In  that  expression,  the  term  "cases"  (a)  would  appear 
to  intend  Admiralty  cases  in  the  popular  sense  of  the  term 
"case",  without  regard  to  the  inherent  character  of  a  partic- 
ular issue ;  and  thus  to  include  issues  not  inherently  of  Ad- 
miralty character;^"  and  (b)  seems  capable  of  the  broader 
sense  of  "issues,"  and  thus  to  extend  to  issues  themselves  of 
Admiralty  character,  arising  (collaterally)  in  a  cause  not 
itself  (as  a  whole)  of  such  character." 

( 5 )  The  expression :  "cases  arising  *  *  *  under  the  crim- 
inal laws",  is  not  limited  to  Criminal  prosecutions  proper, 
but  extends  to  suit  upon  a  Criminal  recognizance." 

( 6 )  The  texts  in  question  employ  technical  terms  ( of  the 
Common  Law,  or  of  Federal  law  proper),  in  the  technical 
sense.^^ 

•    §  845.    Diversity  of  Citizenship:— (a)  Generally." 
1.  The  text  here  cited  refers,  in  legal  effect,  (for  particu- 

«Oregon  E.  E.  &  Nav.  Co.  v.  Balfour,  179  U.  S.  55 ;  S  21 :  28 ;  L  45 : 
82. 

^"I.  e.,  applying  to  Admiralty  causes  the  doctrine  applied  to  Bank- 
ruptcy causes  by  Central  Trust  Co.  v.  Lueders,  cited  above. 

^^I.  e.,  by  application  to  the  field  of  Admiralty  and  Maritime  law 
the  doctrine  applied  to  the  field  of  Eevenue  law  by  Spreckels  Sugar 
Eefining  Co.  v.  McClain,  cited  above. 

i^Hunt  V.  United  States,  166  U.  S.  424;   S  17:  609;   L  41: 1063. 
i3"patent  laws":— 

Cary  Mfg.  Co.  v.  Acme  Flexible  Clasp  Co.,  187  TJ.  S.  427;   S 
23:211;   L  47:244. 
"copyright  laws": — 

Press  Publishing  Co.  v.  Monroe,  164  U.  S.  105;    S  17:40;   L 

41:367;    (not  inclusive  of  "Common  Law  copyright"). 

(The  limitation  in  respect  of  Copyright  suit  was  first  introduced 

by  the  Judicial  Code.    We  may  point  out  that  Bobbs-Merrill  Co.  v. 

Straus,  210  TJ.  S.  339;    S  28:722;    L  52:1086;    Scribner  v.  Straus, 

210  U.  S.  352;    S  28:735;    L  52:1094;   and  Caliga  v.  Inter  Ocean, 

215  U.  S.  182;   S  30:  38;  L  54: 150,  were  prior  to  the  Judicial  Code). 

"revenue  laws": — 

Spreckles  Sugar  Eefining  Co.  v.  McCIain,  cited  above.    See,  as 
illustrative,  Pettigrew  v.  United  States,  97  U.  S.  385;  L  24: 1029. 
So,  of  Diversity  of  Citizenship  and  of  Federal  Question,  q.  v. 
"Jud.  Code,  §  128:— 

*  *  *  eases  in  which  the  jurisdiction  [of  the  District  Court] 
is  dependent  entirely  upon  diversity  of  citizenship  *  *  *. 
"GeneraUy" : — as  to  specific  features,  see  succeeding  sections. 
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lars  of  diversity  of  citizenship) ,  to  the  text  dealing  with  the 
Original  Jurisdiction  of  the  District  Courts  (initial  or  by 
Eemoval)." 

2.  In  the  clause  here  cited,  the  word  "entirely"  has  its 
full  natural  force." 

3.  The  term  "cases"  includes  (under  general  princi- 
ples)/'^ separable  controversies  Eemoved  from  a  State 
Court. 

As  for  the  purposes  of  the  Federal  Original  Common 
Law  and  Equity  Jurisdiction/'  so  for  the  purposes  now  in 
question,  the  character  of  a  suit  is  determined  by  the  case  as 
made  by  the  plaintiff,  in  the  District  Court,  by  his  initial 
pleading  of  his  case  in  the  District  Court,  whether  in  a  case 
there  initiated,  or  upon  Eemoval;"  and  it  is  immaterial 

"As  to  which,  see  our  §§  722-730. 

^°Thus,  where  in  a  suit  pending  in  a  State  Court,  there  is  both  di- 
versity of  citizenship,  and  a  Federal  question,  and  the  suit  is  Re- 
movable on  either  ground,  the  Jurisdiction  of  the  District  Court, 
upon  Removal,  is  not,  within  the  text  in  question,  dependent  "en- 
tirely" upon  diversity  of  citizenship.  Northern  Pac.  E.  E.  v.  Amato, 
144  U.  S.  465;  S  12:  740;  L  36:  506;  Sonnentheil  v.  Moerlein  Brew- 
ing Co.,  172  U.  S.  401;  S  19:233;  L  43:492;  Northern  Pac.  Ry.  v. 
Soderburg,  188  U.  S.  526;  S  23:365;  L  47:575;  Henningsen  v. 
United  States  Fidelity  Co.,  208  U.  S.  404;  S  28:389;  L  52:547; 
Louisville  &  Nashv.  E.  E.  v.  Cook  Brewing  Co.,  223  U.  S.  70;  S  32: 
189;  L  56:  355;  Wingert  v.  First  Bank,  223  TJ.  S.  670;  S  32:  391;  L 
56 :  605 ;  United  States  Fidelity  Co.  v.  Bray,  225  U.  S.  205 ;  S  32 :  620 ; 
L  56:1055;  Missouri,  Ks.  &  Tex.  Ey.  v.  Wulf,  226  U.  S.  570;  S  33: 
135;  L  57:355;  Wilson  Cypress  Co.  v.  Del  Pozo,  236  U.  S.  635;  S 
35:  446;  L  59:  758.  Other  cases  are:  Benjamin  v.  New  Orleans,  169 
U.  S.  161;  S  18:  298;  L  42:  700;  American  Sugar  Eefg  Co.  v.  New 
Orleans,  181  U.  S.  277;  S  21:  646;  L  45:  859;  Huguley  Mfg.  Co.  v. 
Galeton  Mills,  184  U.  S.  290;  S  22:452;  L  46:546;  Arbuckle  v. 
Blackburn,  191  U.  S.  405;  S  24:148;  L  48:239;  Mississippi  E.  E. 
Comm.  V.  Illinois  Centr.  E.  E.,  203  U.  S.  335;  S  27:  90;  L  51:  209; 
Bagley  v.  General  Fire  Extinguisher  Co.,  212  U.  S.  477;  S  29:  341; 
L  53:  605;  Lovell  v.  Newman,  227  U.  S.  412;  S  33:  325;  L  57:  577; 
Boise  "Water  Co.  v.  Boise  City  (No.  2),  230  U.  S.  98;  S  33:1003;  L 
57:1409. 

"§§  721;   722-730. 

i8§§  753  et  seq. 

i»Colorado  Centr.  Mining  Co.  v.  Turck,  150  U.  S.  138;  S  14:35; 
L  37: 1030;  Omaha  Electric  Co.  v.  Omaha,  230  U.  S.  123;  S  33:  974; 
L  57:1419. 
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that  he  might  properly  have  pleaded  there  a  case  different 
from  the  case  actually  pleaded.^" 

In  accordance  with  (Federally  adopted)  Common  Law 
conceptions  and  principles  of  Amendment,  it  is,  however, 
the  Amended,  (not  the  original)  initial  pleading  that  is  (in 
case  of  Amendment )  material." 

So,  pursuant  to  general  principles  of  pleading,  it  is  the 
legal  effect  of  the  plaintiff's  pleading  in  the  District  Court 
that  is  material.  Thus,  where  a  bill  alleges  diversity  of  cit- 
izenship, and  undertakes  to  allege,  also,  a  Federal  question ; 
but  the  Federal  question,  as  so  presented,  is  without  color 
of  merit,  the  pleading,  in  that  respect,  is  inoperative,  and 
the  pleading  is  viewed,  for  the  purposes  now  in  question,  as 
alleging  diversity  of  citizenship  only.^^ 

§  846.  Diversity  of  Citizenship:— (b)  National  Banks; 
Federally  Chartered  Railroads;  Employers'  Liability 
Suits. 

1.  National  Banks. — The  Courts  of  Appeals  texts — 
now  in  question-^ — do  not  deal  in  terms  with  national  banks 
as  appellants  or  plaintiffs  in  Error ;  and  upon  those  texts 
only,  taken  by  themselves,  the  diversity-of-citizenship  ex- 
clusion ( from  Appeal  or  Error  from  or  to  a  Circuit  Court 
of  Appeals)  would  have  no  application  to  such  banks,  inas- 
much as  their  Federal  status  (incorporation)  would  make 
suits  by  or  against  them,  matter  of  Federal  question,^*  and 
the  jurisdiction  of  the  District  Court  would  thus  in  no  case 
be  dependent  "entirely"  upon  diversity  of  citizenship,  even 
where  such  diversity  might  exist.  Clause  Sixteenth,  how- 
ever, of  the  Code  section  dealing  with  Original  Jurisdiction 
of  the  District  Courts/'  has  an  incidental  or  secondary 
operation  through  and  under  the  texts  now  in  question; 

^"Omaha  Electric  Co.  v.  Omaha,  cited  above. 

"Vicksburg  v.  Henson,  231  F.  S.  259;    S  34:95;   L  58:209. 

"BenYer  v.  New  York  Trust  Co.,  229  U.  S.  123;  S  33:  657;  L  5Y: 
1101;  Norton  t.  Whiteside,  239  U.  S.  144;   S  36:  97;   L  60: 186. 

"Cited  §  843.     24§  682,  par.  (3). 

^5 Jud.  Code,  §  24,  "Sixteenth" :  *  *  *  and  all  national  banking  as- 
sociations established  under  the  laws  of  the  United  States  shall,  for 
the  purposes  of  all  other  actions  by  or  against  them,  real,  personal, 
or  mixed,  and  all  suits  in  equity,  be  deemed  citizens  of  the  States  in 
which  they  are  respectively  located.  [The  "other"  actions  being 
winding-up  suits  and  suits  against  the  Comptroller  or  a  Receiver 
acting  under  his  direction]. 
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with  the  result:  that  the  Federal  corporate  status  of  a 
national  bank  does  not  present,  for  the  purposes  of  these 
texts,  a  Federal  question ;  but  a  national  bank,  as  such,  is 
within  the  diversity  of  citizenship  clause/® 

2.  Eaileoad  Corporations  op  Congressional  Incorpora- 
tion.— Railroad  corporations  incorporated  by  Congress, 
are  now  similarly  dealt  with." 

3.  Other  Classes  of  Suits. — The  same  principles  would 
seem  to  be  applicable  to  certain  classes  of  suits,  based  upon 
certain  specified  Acts  of  Congress,^'  exceptionally  deprived, 
for  Eemoval,^"  both  of  diversity  of  citizenship  character  and 
of  Federal  question  character. 

§  847.    Ancillary  Suits.— Intervention  Proceedings. 

1.  Ancillary  Suits. — Pursuant  to  general  conceptions 
and  principles  governing  Ancillary  suits,  as  such,^°  an  An- 
cillary suit  is,  for  the  purposes  of  Appeal  or  Error  from  or 
to  a  Circuit  Court  of  Appeals,  viewed  as  a  continuation  of, 
and  as  part  of,  the  principal  suit ;  and  is  dealt  with  accord- 
ingly.'^ 

2.  Intervention  Proceedings. — Pursuant  to  the  general 
conception  and  principles  governing  Intervention  and  In- 
terveners,'^ an  Intervention  proceeding  is,  for  the  purposes 
now  in  question,  viewed  as,  and  dealt  with  as,  a  part  of  the 
principal  suit.'' 

=«Ex  parte  Jones,  164  U.  S.  691 ;  S  17:  222;  L  41:  601;  Continental 
Bank  v.  Buford,  191  U.  S.  119;    S  24:  54;  L  48: 119. 
"Act  of  Jan'y  28,  1915  (38  Stats.  804),  §  5  :— 

No  court  of  the  United  States  shall  have  jurisdiction  of  any 
action  or  suit  by  or  against  any  railroad  company  upon  the 
ground  that  said  railroad  company  was  incorporated  under  an 
Act  of  Congress. 
See  our  §  785,  par.  4. 

^*Eailroad  Carriers'  Employers'  Liability,  etc. 
2»§§  683;  722. 
3»See  §§  584,  722. 

='iCarey  v.  Houston  &  Tex.  Ey.,  161  U.  S.  115;    S  14:63;   L  37 
1041;  Pope  v.  Louisville,  New  Albany  etc.  Ky.,  l73  U.  S.  573;   S  19 
500;   L  43:  814;   Ohio  E.  E.  Comm.  v.  Worthington,  225  U.  S.  101 
S  32:653;    L  56:1004. 
^^See  §  606. 

^'Gregory  v.  Van  Ee,  160  U.  S.  643;    S  16:431;   L  40:566. 
As  to  possible  exceptional  issues  raised  upon  an  Intervention  peti' 
tion,  see  §  844. 


CHAPTER  CLVI. 

Certificate  from,  and  Statutory  Certiorari  (for  Re- 
view) TO,  THE  Circuit  Courts  of  Appeals. 

§  848.    Certificate.^ 

From  an  early  period,  there  has  existed,  in  one  or  in  an- 
other Federal  Judicial  field,  Congressional  provision  for 
certification  to  the  Supreme  Court,  of  questions  of  law. 
The  text  now  in  question  adopts  the  general  principles  that 
have  been  established  in  respect  of  such  certification  in  gen- 
eral. 

Certain  applications  in  the  present  field,  of  such  princi- 
ples, may  be  referred  to  as  follows : 

Certification  is  to  be  only  of  questions  of  law  f  and  where 
more  questions  than  one  are  to  be  presented,  they  must  be 
presented  each  distinctly,  by  itself.^ 

Where  the  question  of  the  jurisdiction  of  the  District 

iJud.  Code,  §  239:— 

In  any  case  within  its  appellate  jurisdiction,  as  defined  in  sec- 
tion  one  hundred   and  twenty-eight,   the  circuit  court   of   ap- 
peals at  any  time  may  certify  to  the  Supreme  Court  of  the  United 
States  any  questions  or  propositions  of  law  concerning  which  it 
desires  the  instruction  of  that  court  for  its  proper  decision ;  and 
thereupon  the  Supreme  Court  may  either  give  its  instruction  on 
the  questions   and  propositions   certified  to  it,  which   shall  he 
binding  upon  the  circuit  court  of  appeals  in  such  case,  or  it 
may  require  that  the  whole  record  and  cause  be  sent  up  to  it 
for  its  consideration,  and  thereupon  shall  decide  the  whole  mat- 
ter in  controversy  in  the  same  manner  as  if  it  had  been  brought 
there  for  review  by  writ  of  error  or  appeal. 
We  may  barely  suggest  the  question  whether  the  saving  clause 
(cited  in  our  next  succeeding  section)  of  sect.  3  of  Act  of  Sept.  6, 1916, 
intended,  (by  its  failure  to  speak  of  Certificate)  to  make  Certiorari 
exclusive  in  the  class  of  cases  dealt  with  by  the  section  in  which  the 
saving  clause  is  embodied;  and  thereby  to  qualify,  pro  tanto,  Jud. 
Code,  §  239,  supra. 

"Cross  V.  Evans,  16Y  TJ.  S.  60;  S  17:733;  L  42:77;  Warner  v. 
New  Orleans,  167  U.  S.  467;  S  17:  892;  L  42:  239;  Chicago  B.  &  Q. 
Ey.  V.  Williams,  205  U.  S.  444,  464;  S  27:  559;  L  51:  875;  Hallow- 
well  V.  United  States,  209  U.  S.  101 ;  S  28 :  498 ;  L  52 :  702 ;  Baltimore 
&  O.  E.  E.  V.  Interstate  Com.  Comm.,  215  U.  S.  i216;  S  30:  86;  L  54: 
164. 

3Quinlan  v.  Green  County,  205  U.  S.  410;  S  27:  505;  L  51:  860. 

777 


778  Principles  of  the  Federal  law. 

Court  can  be,  and  is,  taken  to  the  Circuit  Court  of  Appeals, 
that  question  is  not,  as  such,  excepted  from  the  poAver  of 
certification  from  the  latter  Court.* 

In  the  text  cited,  the  term  "time"  means,  of  course, 
"stage".  The  word  is  used  broadly,  and  permits  certifi- 
cation pending  the  cause  in  the  Circuit  Court  of  Appeals, 
and  before  final  judgment.^ 

§  849.  Statutory  Certiorari  (for  Review)  to  the  Cir- 
cuit Courts  of  Appeals." 

The  words  "or  otherwise",  in  the  text  first  cited,  seem  to 
add  nothing,  in  legal  effect ;  for  if  some  other  form  of  Re- 
visory Procedure  might  be  resorted  to,  under  the  "or  other- 
wise" provision,  it  would  be  ejusdem  generis  with  Cer- 
tiorari, and  subject  to  the  same  limitations.'' 

Certiorari,  when  granted,  is  provisional;  and  if,  upon 
argument,  the  occasion  for  issue  of  the  writ  proves  not  to 
have  existed,  the  writ  will  be  dismissed.* 

^United  States  v.  Jahn,  155  U.  S.  109;  S  15:  39;  L  39:  87;  Ameri- 
can Sugar  Eef'g  Co.  v.  New  Orleans,  181  TJ.  S.  277 ;  S  21 :  646 ;  L  45 : 
859. 

^The  Three  Friends,  166  U.  S.  1;    S  17:495;   L  41:897;   Forsyth 
V.  Hammond,  166  U.  S.  506;   S  17:  665;   L  41:1095. 
"Jud.  Code: — 

§  240.  In  any  case,  civil  or  criminal,  in  which  the  judgment 
or  decree  of  the  circuit  court  of  appeals  is  made  final  hy  the  pro- 
visions of  this  Title,  it  shall  be  competent  for  the  Supreme  Court 
to  require  by  certiorari  or  otherwise,  upon  the  petition  of  any 
party  thereto,  any  such  case  to  be  certified  to  the  Supreme  Court 
for  its  review  and  determination,  with  the  same  power  and  au- 
thority in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of 
error  to  the  Supreme  Court. 
Act  of  Jan'y  28,  1915  (38  Stats.  803),  §  4,  as  Amended  by  Act  of 
Sept.  6,  1916  (39  Stats.  727),  §  3,  dealing,  in  the  portion  here  omitted, 
with  "final"  character  (as  against  Appeal  or  Error  to  the  Supreme 
Court)  of  judgments  and  decrees  of  a  Circuit  Court  of  Appeals : — 
*  *  *  save  only  that  it  shall  be  competent  for  the  Supreme 
Court  to  require  by  certiorari,  upon  the  petition  of  any  party 
thereto,  that  the  proceeding,  case,  or  controversy  be  certified  to 
it  for  review  and  determination,  with  the  same  power  and  au- 
thority and  with  like  effect  as  if  taken  to  that  court  by  appeal  or 
writ  of  error. 
(This  saving  clause  appears  to  be  inserted  merely  ex  industria,  and 
to  add  nothing,  in  respect  of  Certiorari,  to  Jud.  Code,  §  240,  repro- 
duced above). 

'Huguley  Mfg.  Co.  v.  Galeton  Mills,  184  U.  S.  290,  295,  ad  fin.;  S 
22:452;   L  46:546. 
^United  States  v.  Kimer,  220  U.  S.  547 ;  S  31 :  596 ;  L  55 :  578. 


CHAPTER  OLVII. 

Appellate  Review  (by  the  Supreme  Court;  by  a  Circuit 
Court  op  Appeals,  or  by  an  Intra- State  District 
Court)  of  Judgments  of  Courts  or  op  Magistrates 
IN  Federal  Areas. 

§  850.    The  Subject  GeneraUy. 

To  a  certain  extent,  Congress  has  made  provision  for  Ap- 
pellate Review, — by  the  Supreme  Court;  by  a  Circuit 
Court  of  Appeals;  or  (in  a  minor  field)  by  an  intra-State 
District  Court  of  the  United  States, — of  judgments  of  Fed- 
eral Courts  or  magistrates  of  or  in  Federal  areas. 

There  is  no  one  system  pervading  this  field,  but  it  differs 
widely  as  among  different  Federal  areas.^ 

We  may,  however,  refer  to  certain  general  principles  and 
to  certain  features. 

The  Federal  Organic  law  does  not  provide  for  right  of 
Appeal  or  Error  from  a  Federal  Court  of  or  in  a  Federal 
area.^ 

Congress  has  not  undertaken  to  delegate  to  Federal 
States  power  of  providing  for  Appeal  or  Error  except  as 
among  Courts  of  a  particular  Federal  State.^ 

In  respect  of  Federal  areas  other  than  the  District  of 
Columbia,  the  Supreme  Court  has  been  given  Appellate 
Jurisdiction  only  in  matter  of  law.* 

To  a  certain  extent,  a  District  Court  of  a  Federal  State 
is  assimilated  to  the  intra-State  District  Courts." 

In  certain  exceptional  situations.  Appellate  Jurisdiction 
is  vested  in  a  District  Court.' 

^As  to  particulars,  see  Judicial  Code,  under  particular  heads. 

^Garzot  V.  de  Eubio,  209  U.  S.  283;  S  28:  543;  L  52:  794;  Laurel 
Oil  Co.  V.  Morrison,  212  U.  S.  291;  S  29:394;   L  53:51Y. 

'Cotton  V.  Hawaii,  211  U.  S.  162;    S  29:85;    L  53:131. 

*See  Herrick  v.  Boquillas  Co.,  200  U.  S.  96;  S  26: 192;  L  50:  388; 
Halsell  V.  Eenfrow,  202  U.  S.  287;  S  26:  610;  L  50: 1032.  See  also 
Eagle  Mining  Co.  v.  Hamilton,  218  F.  S.  513;  S  31:  27;  L  54: 1131; 
Citizens  Bank  v.  Davisson,  229  TJ.  S.  212;  S  33:625;  L  57:1153; 
Monagas  v.  Albertucci,  235  TJ.  S.  81;  S  35:  95;  L  59: 139. 

=Jud.  Code,  §  116,  cl.  Ninth:  (Hawaii) ;  Jud.  Code,  §  116,  cl.  First, 
as  Amended  by  Act  of  Jan'y  28,  1915  (38  Stat.  803),  ad  init.  (Porto 
Eico).    See  our  §§  821,  824,  842. 

«See  Jud.  Code,  §  26. 
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THE  FTINDAMENTAL  ORDERS  OF  CONNECTICUT:  1638  (9). 

[Modernizkd]. 

Forasmuch  as  it  hath  pleased  the  Almighty  God  by  the  wise  dis- 
position of  his  divine  providence  so  to  order  and  dispose  of  things  that 
we,  the  inhabitants  and  residents  of  Windsor,  Hartford  and  Wethers- 
field  are  now  cohabiting  and  dwelling  in  and  upon  the  River  of  Con- 
necticut and  the  lands  thereunto  adjoining;  and  well  knowing  where 
a  people  are  gathered  together,  the  word  of  God  requires  that  to  main- 
tain the  peace  and  union  of  such  a  people,  there  should  be  an  orderly 
and  decent  Government  established  according  to  God,  to  order  and 
dispose  of  the  affairs  of  the  people  at  all  seasons  as  occasion  shall 
require;  do  therefore  associate  and  conjoin  ourselves  to  be  as  one 
public  State  or  Commonwealth;  and  do,  for  ourselves  and  our  suc- 
cessors, and  such  as  shall  be  adjoined  to  us  at  any  time  hereafter, 
enter  into  combination  and  confederation  together,  to  maintain  and 
preserve  the  liberty  and  purity  of  the  gospel  of  our  Lord  Jesus  which 
we  now  profess,  as  also  the  discipline  of  the  churches,  which,  accord- 
ing to  the  truth  of  the  said  gospel  is  now  practised  amongst  us;  as 
also  in  our  civil  affairs  to  be  guided  and  governed  according  to  such 
laws,  rules,  orders  and  decrees  as  shall  be  made,  ordered,  and  decreed 
as  follows: — 

1.  It  is  ordered,  sentenced  and  decreed,  that  there  shall  be  yearly 
two  general  Assemblies  or  Courts,  the  one  the  second  Thursday  in 
April,  the  other  the  second  Thursday  in  September,  following.  The 
first  shall  be  called  the  Court  of  Election,  wherein  shall  be  yearly 
chosen,  from  time  to  time,  so  many  magistrates  and  other  public 
officers  as  shall  be  found  requisite,  whereof  one  to  be  chosen  Governor 
for  the  year  ensuing  and  until  another  be  chosen,  and  no  other  magis- 
trate to  be  chosen  for  more  than  one  year;  provided  always  there  be 
six  chosen  besides  the  Governor;  which  being  chosen  and  sworn  ac- 
cording to  an  oath  recorded  for  that  purpose,  shall  have  power  to 
administer  justice  according  to  the  laws  here  established,  and  for 
want  thereof  according  to  the  rule  of  the  word  of  God;  which  choice 
shall  be  made  by  all  that  are  admitted  freemen  and  have  taken  the 
oath  of  fidelity  and  do  cohabit  within  this  jurisdiction,  (having  been 
admitted  inhabitants  by  the  major  part  of  the  town  wherein  they  live) 
or  the  major  part  of  such  as  shall  be  then  present. 

2.  It  is  ordered,  sentenced  and  decreed,  that  the  election  of  the 
aforesaid  magistrates  shall  be  on  this  manner:  every  person  present 
and  qualified  for  choice  shall  bring  in  (to  the  persons  deputed  to  re- 
ceive them)   one  single  paper  with  the  name  of  him  written  in  it 
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■whom  he  desires  to  have  Governor,  and  he  that  hath  the  greatest 
number  of  papers  shall  be  Governor  for  that  year.  And  the  rest  of 
the  magistrates  or  public  officers  to  be  chosen  in  this  manner:  the 
Secretary  for  the  time  being  shall  first  read  the  names  of  all  that  are 
to  be  put  to  choice,  and  then  shall  severally  nominate  them  distinctly, 
and  every  one  that  would  have  the  person  nominated  to  be  chosen 
shall  bring  in  one  single  paper  written  upon,  and  he  that  would  not 
have  him  chosen  shall  bring  in  a  blank ;  and  every  one  that  hath  more 
written  papers  than  blanks  shall  be  a  magistrate  for  that  year; 
which  papers  shall  be  received  and  told  by  one  or  more  that  shall  be 
then  chosen  by  the  Court  and  sworn  to  be  faithful  therein;  but  in 
case  there  should  not  be  six  chosen  as  aforesaid,  besides  the  Governor, 
out  of  those  which  are  nominated,  then  he  or  they  which  have  the 
most  written  papers  shall  be  a  magistrate  or  magistrates  for  the 
ensuing  year,  to  make  up  the  aforesaid  number. 

3.  It  is  ordered,  sentenced  and  decreed,  that  the  Secretary  shall 
not  nominate  any  person,  nor  shall  any  person  be  chosen  newly  into 
the  magistracy,  which  was  not  propounded  in  some  General  Court 
before,  to  be  nominated  the  next  election ;  and  to  that  end  it  shall  be 
lawful  for  each  of  the  towns  aforesaid,  by  their  deputies,  to  nomi- 
nate any  two  whom  they  conceive  fit  to  be  put  to  election;  and  the 
Court  may  add  so  many  more  as  they  judge  requisite. 

4.  It  is  ordered,  sentenced  and  decreed,  that  no  person  be  chosen 
Governor  above  once  in  two  years,  and  that  the  Governor  be  always  a 
member  of  some  approved  congregation,  and  formerly  of  the  magis- 
tracy within  this  jurisdiction;  and  all  the  magistrates,  freemen  of 
this  Commonwealth;  and  that  no  magistrate  or  other  public  officer 
shall  execute  any  part  of  his  or  their  office  before  they  are  severally 
sworn,  which  shall  be  done  in  the  face  of  the  Court  if  they  be  present, 
and  in  case  of  absence,  by  some  deputed  for  that  purpose. 

5.  It  is  ordered,  sentenced  and  decreed,  that  to  the  aforesaid  Court 
of  Election  the  several  towns  shall  send  their  deputies,  and  when  the 
elections  are  ended  they  may  proceed  in  any  public  service,  as  at 
other  Courts.  Also  the  other  General  Court,  in  September,  shall  be 
for  making  of  laws,  and  any  other  public  occasion  which  concerns 
the  good  of  the  Commonwealth. 

6.  It  is  ordered,  sentenced  and  decreed,  that  the  Governor  shall, 
either  by  himself  or  by  the  Secretary,  send  out  summons  to  the  con- 
stables of  every  town,  for  the  calling  of  these  two  standing  Courts, 
one  month  at  least  before  their  several  times;  and  also,  if  the  Gov- 
ernor and  the  greatest  part  of  the  magistrates  see  cause,  upon  any 
special  occasion,  to  call  a  general  Court,  they  may  give  order  to  the 
Secretary  so  to  do  within  fourteen  days'  warning;  and  if  urgent 
necessity  so  require,  upon  a  shorter  notice,  giving  sufficient  grounds 
for  it  to  the  deputies  when  they  meet,  or  else  be  questioned  for  the 
same ;  and  if  the  Governor  and  major  part  of  magistrates  shall  either 
neglect  or  refuse  to  call  the  two  General  Standing  Courts,  or  either 
of  them,  as  also  at  other  times  when  the  occasion  of  the  Common- 
wealth require,  the  freemen  thereof,  or  the  major  part  of  them,  shall 
petition  to  them  so  to  do ;  if  then  it  be  either  denied  or  neglected,  the 
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said  freemen  or  the  major  part  of  them  shall  have  power  to  give 
order  to  the  constables  of  the  several  towns  to  do  the  same,  and  so 
may  meet  together,  and  choose  to  themselves  a  Moderator,  and  may 
proceed  to  do  any  Act  of  power  which  any  other  General  Court  may. 

7.  It  is  ordered,  sentenced  and  decreed,  that  after  there  are  war- 
rants given  out  for  any  of  the  said  General  Courts,  the  constable  or 
constables  of  each  town  shall  forthwith  give  notice  distinctly  to  the 
inhabitants  of  the  same,  in  some  public  assembly,  or  by  going  or 
sending  from  house  to  house,  that  at  a  place  and  time  by  him  or 
them  limited  and  set,  they  meet  and  assemble  themselves  together 
to  elect  and  choose  certain  deputies  to  be  at  the  General  Court  then 
following,  to  agitate  the  affairs  of  the  Commonwealth;  which  said 
deputies  shall  be  chosen  by  all  that  are  admitted  inhabitants  in  the 
several  towns  and  have  taken  the  oath  of  fidelity ;  provided,  that  none 
be  chosen  a  deputy  for  any  General  Court,  which  is  not  a  freeman  of 
this  Commonwealth.  The  foresaid  deputies  shall  be  chosen  in  man- 
ner following :  every  person  that  is  present  and  qualified  as  before  ex- 
pressed, shall  bring  the  names  of  such,  written  in  several  papers, 
as  they  desire  to  have  chosen  for  that  employment,  and  these  three 
or  four,  more  or  less,  being  the  number  agreed  on  to  be  chosen  for 
that  time,  that  have  greatest  number  of  papers  written  for  them,  shall 
be  deputies  for  that  Court;  whose  names  shall  be  endorsed  on  the 
back  side  of  the  warrant,  and  returned  into  the  Court,  with  the  con- 
stable or  constables'  hand  unto  the  same. 

8.  It  is  ordered,  sentenced  and  decreed,  that  Windsor,  Hartford, 
and  Wethersfield  shall  have  power,  each  town,  to  send  four  of  their 
freemen  as  deputies  to  every  General  Court;  and  whatsoever  other 
towns  shall  be  hereafter  added  to  this  jurisdiction,  they  shall  send 
so  many  deputies  as  the  Court  shall  judge  meet,  a  reasonable  pro- 
portion to  the  number  of  freemen  that  are  in  the  said  towns  being 
to  be  attended  therein:  which  deputies  shall  have  the  power  of  the 
whole  town,  to  give  their  votes  and  allowance  to  all  such  laws  and 
orders  as  may  be  for  the  public  good,  and  unto  which  the  said  towns 
are  to  be  bound. 

9.  It  is  ordered  and  decreed,  that  the  deputies  thus  chosen,  shall 
have  power  and  liberty  to  appoint  a  time  and  a  place  of  meeting  to- 
gether before  any  General  Court,  to  advise  and  consult  of  all  such 
things  as  may  concern  the  good  of  the  public,  as  also  to  examine  their 
own  elections,  whether  according  to  the  order;  and  if  they,  or  the 
greatest  part  of  them,  find  any  election  to  be  illegal,  they  may  seclude 
such  for  [the]  present  from  their  meeting,  and  return  the  same,  and 
their  reasons,  to  the  Court;  and  if  it  prove  true,  the  Court  may  fine 
the  party  or  parties  so  intruding,  and  the  town,  if  they  see  cause,  and 
give  out  a  warrant  to  go  to  a  new  election  in  a  legal  way,  either  in 
part  or  in  whole.  Also  the  said  deputies  shall  have  power  to  fine  any 
that  shall  be  disorderly  at  their  meetings,  or  for  not  coming  in  due 
time  or  place,  according  to  appointment;  and  they  may  return  the 
said  fines  into  the  Court,  if  it  be  refused  to  be  paid,  and  the  treasurer 
to  take  notice  of  it  and  to  estreat  or  levy  the  same  as  he  doth  other 
fines. 
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10.  It  is  ordered,  sentenced  and  decreed,  that  every  General  Court, 
except  such,  as,  through  neglect  of  the  Governor  and  the  greatest  part 
of  magistrates,  the  freemen  themselves  do  call,  shall  consist  of  the 
Governor,  or  some  one  chosen  to  moderate  the  Court,  and  four  other 
magistrates,  at  least,  with  the  major  part  of  the  deputies  of  the  sev- 
eral towns,  legally  chosen;  and  in  case  the  freemen  or  major  part  of 
them,  through  neglect  or  refusal  of  the  Governor  and  major  part 
of  the  magistrates,  shall  call  a  Court,  it  shall  consist  of  the  major 
part  of  freemen  that  are  present,  or  their  deputies,  with  a  Moderator 
chosen  hy  them:  in  which  said  General  Courts  shall  consist  the 
supreme  power  of  the  Commonwealth;  and  they  only  shall  have 
power  to  make  laws  or  repeal  them;  to  grant  levies;  to  admit  of 
freemen;  dispose  of  lands  undisposed  of,  to  several  towns  or  per- 
sons ;  and  also  shall  have  power  to  call  either  Court  or  magistrate  or 
any  other  person  whatsoever  into  question  for  any  misdemeanor,  and 
may  for  just  causes  displace,  or  deal  otherwise,  according  to  the 
nature  of  the  offence;  and  also  may  deal  in  any  other  matter  that 
concerns  the  good  of  this  Commonwealth,  except  election  of  magis- 
trates, which  shall  be  done  by  the  whole  body  of  freemen.  In  which 
Court  the  Governor  or  Moderator  shall  have  power  to  order  the  Court, 
to  give  liberty  of  speech,  and  silence  unseasonable  and  disorderly 
speakings;  to  put  all  things  to  vote;  and  in  case  the  vote  be  equal, 
to  have  the  casting  voice.  But  none  of  these  Courts  shall  be  ad- 
journed or  dissolved  without  the  consent  of  the  major  part  of  the 
Court. 

11.  It  is  ordered,  sentenced  and  decreed,  that  when  any  General 
Court,  upon  the  occasions  of  the  Commonwealth,  have  agreed  upon 
any  sum  or  sums  of  money  to  be  levied  upon  the  several  towns  within 
this  jurisdiction,  that  a  Committee  be  chosen  to  set  out  and  appoint 
what  shall  be  the  proportion  of  every  town  to  pay  of  the  said  levy; 
provided,  the  Committees  be  made  up  of  an  equal  number  out  of  each 
town. 

14th  January,  1638,  the  eleven  orders  abovesaid  are  voted. 

ARTICLES  OF  CONFEDERATION  OF  1643:    (NEW  ENGLAND 
CONFEDERATION). 

[Modernized]. 

Articles  of  Confederation  Between  the  Plantations  under  the  Gov- 
ernment of  Massachusetts;  the  Plantations  under  the  Government 
of  New-Plymouth;  the  Plantations  under  the  Government  of  Con- 
necticut; and  the  Government  of  New-Haven;  with  the  Plantations 
in  Combination  Therewith. 

Whereas  we  all  came  into  these  parts  of  America  with  one  and 
the  same  end  and  aim,  namely,  to  advance  the  kingdom  of  our  Lord 
Jesus  Christ,  and  to  enjoy  the  liberties  of  the  Gospel  in  purity  with 
peace;  and  whereas  in  our  settling,  by  wise  providence  of  God,  we 
are  further  dispersed  upon  the  seacoasts  and  rivers  than  was  at  iirst 
intended,  so  that  we  cannot,  according  to  our  desires,  with  con- 
venience  communicate   in    one   government   and   jurisdiction;     and 
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whereas  we  live  encompassed  with  people  of  several  nations  and 
strange  languages,  which  hereafter  may  prove  injurious  to  us  and 
our  posterity ;  and  forasmuch  'as  the  natives  have  formerly  committed 
sundry  insolencies  and  outrages  upon  several  plantations  of  the 
English,  and  have  of  late  combined  themselves  against  us;  and  see- 
ing, by  reason  of  those  distractions  in  England,  which  they  have 
heard  of,  and  by  which  they  know  we  are  hindered  from  that  humble 
way  of  seeking  advice  or  reaping  those  comfortable  fruits  of  protec- 
tion which  at  other  times  we  might  well  expect;  we  therefore  do 
conceive  it  our  bounden  duty,  without  delay,  to  enter  into  a  present 
consociation  amongst  ourselves  for  mutual  help  and  strength,  in  all 
our  future  concernments,  that  as  in  nation  and  religion,  so  in  other 
respects,  we  be  and  continue  one,  according  to  the  tenor  and  true 
meaning  of  the  ensuing  Articles. 

1.  Wherefore  it  is  fully  agreed  and  concluded  by  and  between  the 
parties  or  jurisdictions  above  named,  and  they  jointly  and  severally 
do  by  these  presents  agree  and  conclude,  that  they  all  be,  and  hence- 
forth be  called  by,  the  name  of  The  United  Colonies  of  New  England. 

2.  The  said  United  Colonies,  for  themselves  and  their  posterities, 
do  jointly  and  severally  hereby  enter  into  a  firm  and  perpetual  league 
of  friendship  and  amity  for  offence  and  defence,  mutual  advice  and 
succor  upon  all  just  occasions,  both  for  preserving  and  propagating 
the  truth  of  the  Gospel,  and  for  their  own  mutual  safety  and  wel- 
fare. 

3.  It  is  further  agreed  that  the  plantations  which  at  present  are,  or 
hereafter  shall  be,  settled  within  the  limits  of  the  Massachusetts,  shall 
be  forever  under  the  Massachusetts,  and  shall  have  peculiar  jurisdic- 
tion among  themselves  in  all  cases,  as  an  entire  body;  and  that 
Plymouth,  Connecticut,  and  New-Haven  shall,  each  of  them,  have 
peculiar  jurisdiction  and  government  within  their  limits  and  in 
reference  to  the  plantations  which  already  are  settled  or  shall  here- 
after be  erected  or  shall  settle  within  their  limits,  respectively:  pro- 
vided, that  no  other  jurisdiction  shall  hereafter  be  taken  in  as  a 
distinct  head  or  member  of  this  Confederation  nor  shall  any  other 
plantation  or  jurisdiction  in  present  being,  and  not  already  in  com- 
bination or  under  the  jurisdiction  of  any  of  these  confederates  be 
received  by  any  of  them  nor  shall  any  two  of  the  confederates  join  in 
one  jurisdiction,  without  consent  of  the  rest;  which  consent  to  be 
interpreted  as  is  expressed  in  the  sixth  Article  ensuing. 

4.  It  is  by  these  confederates  agreed,  that  the  charge  of  all  just 
wars,  whether  offensive  or  defensive,  upon  what  part  or  member  of 
this  Confederation  soever  they  fall,  shall,  both  in  men,  provisions, 
and  all  other  disbursements,  be  borne  by  all  the  parts  of  this  Con- 
federation in  different  proportions  according  to  their  different  abili- 
ties, in  manner  following:  namely,  that  the  Commissioners  for  each 
jurisdiction,  from  time  to  time,  as  there  shall  be  occasion,  bring  a 
true  account  and  number  of  all  their  males  in  every  plantation  or 
any  way  belonging  to  or  under  their  several  jurisdictions,  of  what 
quality  or  condition  soever  they  be,  from  sixteen  years  old  to  sixty, 
being  inhabitants  there;  and  that  according  to  the  different  numbers 
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which  from  time  to  time  shall  be  found  in  each  jurisdiction  upon  a 
true  and  just  account,  the  service  of  men  and  all  charges  of  the  war 
be  borne  by  the  poll;  each  jurisdiction  or  plantation  being  left  to 
their  own  just  course  and  custom  of  rating  themselves  and  people 
according  to  their  different  estates,  with  due  respects  to  their  quali- 
ties and  exemptions  amongst  themselves,  though  the  confederates  take 
no  notice  of  any  such  privilege;  and  thaD  according  to  their  dif- 
ferent charge  of  each  jurisdiction  and  plantation,  the  whole  ad- 
vantage of  the  war,  if  it  please  God  to  bless  their  endeavors,  whether 
it  be  in  lands,  goods,  or  persons,  shall  be  proportionately  divided 
among  the  said  confederates. 

5.  It  is  further  agreed,  that  if  these  jurisdictions,  or  any  planta- 
tion under  or  in  combination  with  them,  be  invaded  by  any  enemy 
whomsoever:    upon  notice  and  request  of  any  three  magistrates  of 
that  jurisdiction  so  invaded,  the  rest  of  the  confederates,  without 
any  further  meeting  or  expostulation,  shall  forthwith  send  aid  to  the 
confederate  in  danger,  but  in  different  proportion ;  namely,  the  Mass- 
achusetts an  hundred  men  sufficiently  armed  and  provided  for  such 
a  service  and  journey,  and  each  of  the  rest,  forty-five,  so  armed  and 
provided ;   or  any  lesser  number,  if  less  be  required,  according  to  this 
proportion.    But  if  such  confederate  in  danger  may  be  supplied  by 
their  next  confederates  not  exceeding  the  number  hereby  agreed,  they 
may  crave  help  there,  and  seek  no  further  for  the  present ;  the  charge 
to  be  borne  as  in  this  Article  is  expressed,  and  at  the  return  to  be 
victualed  and  supplied  with  powder  and  shot  for  their  journey,  if 
there  be  need,  by  that  jurisdiction  which  employed  or  sent  for  them. 
But  none  of  the  jurisdictions  to  exceed  these  numbers  till,  by  a  meet- 
ing of  the  Commissioners  for  this  Confederation,  a  greater  aid  ap- 
pear necessary.    And  this  proportion  to  continue  till,  upon  knowledge 
of  greater  numbers  in  each  jurisdiction,  which  shall  be  brought  to 
the  next  meeting,  some  other  proportion  be  ordered.     But  in  such 
case  of  sending  men  for  present  aid,  whether  before  or  after  such 
order  or  alteration,  it  is  agreed,  that  at  the  meeting  of  the  Commis- 
sioners for  this  Confederation,  the  cause  of  such  war  or  invasion  be 
duly  considered ;   and  if  it  appear  that  the  fault  lay  in  the  parties  so 
invaded,  that  then  that  jurisdiction  or  plantation  make  just  satis- 
faction both  to  the  invaders  whom  they  have  injured,  and  bear  all  the 
charges  of  the  war  themselves,  without  requiring  any  allowance  from 
the  rest  of  the  confederates  towards  the  same.    And  further,  that  if 
any  jurisdiction  see  any  danger  of  any  invasion  approaching,  and 
there  be  time  for  a  meeting,  that  in  such  a  case  three  magistrates  of 
that  jurisdiction  may  summon  a  meeting  at  such  convenient  place  as 
themselves  shall  think  meet,   to   consider   and  provide  against  the 
threatened  danger;    provided,  when  they  are  met,  they  may  remove 
to  what  place  they  please ;   only,  whilst  any  of  these  four  confederates 
have  but  three  magistrates  in  their  jurisdiction,  their  request  or 
summons  from  any  two  of  them  shall  be  accounted  of  equal  force  with 
the  three  mentioned  in  both  the  clauses  of  this  Article,  till  there  be 
an  increase  of  magistrates  there. 

6.  It  is  also  agreed  that  for  the  managing  and  concluding  of  all 
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affairs  proper  and  concerning  the  whole  confederation,  two  Commis- 
sioners shall  be  chosen  by  and  out  of  each  of  these  four  jurisdictions, 
namely,  two  for  the  Massachusetts ;  two  for  Plymouth ;  two  for  Con- 
necticut, and  two  for  New-Haven,  being  all  in  church  fellowship  with 
us:   which  shall  bring  full  power  from  their  several  General  Courts 
respectively,  to  hear,  examine,  weigh  and  determine  all  affairs  of  war 
or  peace,  leagues,  aids,  charges,  and  numbers  of  men  for  war,  divisions 
of  spoils,  and  whatsoever  is  gotten  by  conquest;    receiving  of  more 
confederates  or  plantations  into  combination  with  any  of  the  con- 
federates, and  all  things  of  like  nature  which  are  the  proper  con- 
comitants or  consequences  of  such  a  confederation,  for  amity,  offence 
and  defence;   not  intermeddling  with  the  government  of  any  of  the 
jurisdictions:    which  by  the  third  Article  is  preserved  entirely  to 
themselves.    But  if  these  eight  Commissioners,  when  they  meet,  shall 
not  all  agree,  yet  it  [is]  concluded  that  any  six  of  the  eight,  agreeing, 
shall  have  power  to  settle  and  determine  the  business  in  question. 
But  if  six  do  not  agree,  that  then  such  propositions,  with  their 
reasons,  so  far  as  they  have  been  debated,  be  sent  and  referred  to  the 
four  General  Courts,  viz:  the  Massachusetts,  Plymouth,  Connecticut, 
and  New-Haven;  and  if  at  all  the  said  General  Courts  the  business 
so  referred  be  concluded,  then  to  be  prosecuted  by  the  confederates 
and  aU  their  members.    It  was  further  agreed  that  these  eight  Com- 
missioners shall  meet  once  every  year,  besides  extraordinary  meet- 
ings according  to  the  fifth  Article,  to  consider,  treat  and  conclude  of 
all  affairs  belonging  to  this  Confederation:   which  meeting  shall  ever 
be  the  first  Thursday  in  September.    And  that  the  next  meeting  after 
the  date  of  these  presents,  which  shall  be  accounted  the  second  meet- 
ing, shall  be  at  Boston  in  the  Massachusetts;   the  third  at  Hartford; 
the  fourth  at  New-Haven;   the  fifth  at  Plymouth;   and  so  in  course, 
successively,  if  in  the  mean  time  some  middle  place  be  not  found  out 
and  agreed  on,  which  may  be  commodious  for  all  the  jurisdictions. 

7.  It  is  further  agreed,  that  at  each  meeting  of  these  eight  Com- 
missioners, whether  ordinary  or  extraordinary,  they,  all  six  of  them 
agreeing  as  before,  may  choose  a  President  out  of  themselves,  whose 
office  and  work  shall  be  to  take  care  and  direct  for  order  and  a  comely 
carrying  on  of  all  proceedings  in  the  present  meeting;  but  he  shall 
be  invested  with  no  such  power  or  respect  as  by  which  he  shall  hinder 
the  propounding  or  progress  of  any  business,  or  any  may  cast  the 
scales  otherwise  than  in  the  precedent  Article  is  agreed. 

8.  It  is  also  agreed,  that  the  Commissioners  for  this  Confedera- 
tion, hereafter,  at  their  meetings,  whether  ordinary  or  extraordinary, 
as  they  may  have  commission  or  opportunity,  do  endeavor  to  frame 
and  establish  agreements  and  orders  in  general  cases  of  a  civil  nature 
wherein  all  the  plantations  are  interested,  for  the  preserving  of  peace 
amongst  themselves,  and  preventing,  as  much  as  may  be,  all  occasions 
of  war  or  difference  with  others:  as,  about  the  free  and  speedy  pas- 
sage of  justice  in  every  jurisdiction  to  all  the  confederates,  equally 
as  to  their  own;  not  receiving  those  that  remove  from  one  planta- 
tion to  another  without  due  certificate ;  how  all  the  jurisdictions  may 
carry  towards  the  Indians,  that  they  neither  grow  insolent,  nor  be  in- 
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jured  without  due  satisfaction;  lest  war  break  in  upon  the  con- 
federates, through  such  miscarriages.  It  is  also  agreed  that  if  any 
servant  run  away  from  his  master  into  another  of  these  confederated 
jurisdictions,  that  in  such  case,  upon  the  certificate  of  one  magistrate 
in  the  jurisdiction  out  of  which  the  said  servant  fled,  or  upon  other 
due  proof,  the  said  servant  shall  be  delivered  either  to  his  master  or 
any  other  that  pursues  and  brings  such  certificate  or  proof.  And  that 
upon  the  escape  of  any  prisoner  whatsoever,  or  fugitive  for  any  crim- 
inal cause,  whether  breaking  prison,  or  getting  from  the  officer,  or 
otherwise  escaping;  upon  the  certificate  of  two  magistrates  of  the 
jurisdiction  out  of  which  the  escape  is  made,  that  he  was  a  prisoner 
or  such  an  ofiender  at  the  time  of  the  escape,  they  magistrates,  or 
some  of  them  of  that  jurisdiction  where  for  the  present  the  said  pris- 
oner or  fugitive  abideth,  shall  forthwith  grant  such  a  warrant  as  the 
case  will  bear,  for  the  apprehending  of  any  such  person  and  the  de- 
livering of  him  into  the  hands  of  the  officer  or  other  person  who  pur- 
sues him.  And  if  there  be  help  required  for  the  safe  returning  of  any 
such  ofiender,  then  it  shall  be  granted  to  him  that  craves  the  same, 
he  paying  the  charges  thereof. 

9.  And  for  that  the  justest  wars  may  be  of  dangerous  consequence, 
especially  to  the  smaller  plantations  in  these  United  Colonies,  it  is 
agreed  that  neither  the  Massachusetts,  Plymouth,  Connecticut,  nor 
New-Haven,  nor  any  member  of  any  of  them,  shall  at  any  time  here- 
after begin,  undertake,  or  engage  themselves  or  this  Confederation  or 
any  part  thereof  in,  any  war  whatsoever,  (sudden  exigents,  with  the 
necessary  consequents  thereof  excepted  which  are  also  to  be  moderated 
as  much  as  the  case  will  permit),  without  the  consent  and  agreement 
of  the  forementioned  eight  Commissioners,  or  at  the  least,  six  of 
them,  as  in  the  sixth  Article  provided.  And  that  no  charge  be  re- 
quired of  any  of  they  confederates,  in  case  of  a  defensive  war,  till 
the  said  Commissioners  have  met,  and  approved  the  justice  of  the 
war,  and  have  agreed  upon  the  sum  of  money  to  be  levied :  which  sum 
is  then  to  be  paid  by  the  several  confederates  in  proportion,  according 
to  the  fourth  Article. 

10.  That  in  extraordinary  occasions,  when  meetings  are  summoned 
by  three  magistrates  of  any  jurisdiction,  or  two,  as  in  the  fifth  Ar- 
ticle, if  any  of  the  Commissioners  come  not,  due  warning  being  given 
or  sent,  it  is  agreed  that  four  of  the  Commissioners  shall  have  power 
to  direct  a  war  which  cannot  be  delayed,  and  to  send  for  due  pro- 
portions of  men  out  of  each  jurisdiction,  as  well  as  six  might  do  if  all 
met;  but  not  less  than  six  shall  determine  the  justice  of  the  war,  or 
allow  the  demands  or  bills  of  charges,  or  cause  any  levies  to  be  made 
for  the  same. 

11.  It  is  further  agreed,  that  if  any  of  the  confederates  shall  here- 
after break  any  of  these  present  Articltes,  or  be  any  other  ways  in- 
jurious to  any  one  of  the  other  jurisdictions,  such  breach  of  agree- 
ment, or  injury,  shall  be  duly  considered  and  ordered  by  the  Com- 
missioners for  the  other  jurisdiction :  that  both  peace  and  this  present 
Confederation  may  be  entirely  preserved  without  violation. 

12.  Lastly,  this  perpetual  Confederation  and  the  several  Articles 
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thereof  being  read  and  seriously  considered,  both  by  the  General 
Court  for  the  Massachusetts  and  by  the  Commissioners  for  Plymouth, 
Connecticut,  and  New-Haven,  were  fully  allowed  and  confirmed  by 
three  of  the  forenamed  confederates,  namely,  the  Massachusetts,  Con- 
necticut, and  New-Haven;  only  the  Commissioners  for  Plymouth, 
having  no  commission  to  conclude,  desired  respite  till  they  might  ad- 
vise with  their  General  Court;  whereupon  it  was  agreed  and  con- 
cluded by  the  said  Court  of  the  Massachusetts,  and  the  Commission- 
ers for  the  other  two  confederates,  that  if  Plymouth  consent,  then 
the  whole  treaty,  as  it  stands  in  these  present  Articles,  is,  and  shall 
continue,  firm  and  stable,  without  alteratiotf.  But  if  Plymouth  come 
not  in,  yet  the  other  three  confederates  do  by  these  presents  confirm 
the  whole  Confederation  and  the  Articles  thereof;  only  in  September 
next,  when  the  second  meeting  of  the  Commissioners  is  to  be  at  Bos- 
ton, new  consideration  may  be  taken  of  the  sixth  Article,  which  con- 
cerns number  of  Commissioners  for  meeting  and  concluding  the 
affairs  of  this  Confederation,  to  the  satisfaction  of  the  Court  of  the 
Massachusetts  and  the  Commissioners  for  the  other  two  confederates ; 
but  the  rest  to  stand  unquestioned. 

In  the  testimony  whereof,  the  General  Court  of  the  Massachusetts, 
by  their  Secretary,  and  the  Commissioners  for  Connecticut  and  New- 
Haven,  have  subscribed  these  present  Articles  this  nineteenth  of  the 
third  month,  commonly  called  May,  Anno  Dom:   1643. 

At  a  meeting  of  the  Commissioners  for  the  Confederation,  held  at 
Boston  the  seventh  of  Sept:  it  appearing  that  the  General  Court  of 
New-Plymouth  and  the  several  townships  thereof  have  read  and  con- 
sidered and  approved  these  Articles  of  Confederation;  as  appeareth 
by  commission  from  their  General  Court,  bearing  date  the  29th  of 
August,  1643,  to  Mr.  Edward  Winslow  and  Mr.  William  Collier,  to 
ratify  and  confirm  the  same  on  their  behalfs:  We,  therefore,  the 
Commissioners  for  the  Massachusetts,  Connecticut,  and  New-Haven, 
do  also  for  our  several  governments  subscribe  unto  them. 
John  Winthrop,  Gov'r  of  the  Massachusetts. 

Tho:   Dudley. 

Geo.  Fenwick. 

Theoph:  Eaton. 

Edwa :    Hopkins. 

Thomas  Gregson. 

PENN'S  PLAN,  1696-7. 

A  brief  and  plain  scheme  how  the  English  Colonies  in  the  North 
parts  of  America,  viz :  Boston,  Connecticut,  Khode  Island,  New  York, 
New  Jersey,  Pennsylvania,  Maryland,  Virginia  and  Carolina,  may  be 
made  more  useful  to  the  Crown,  and  one  another's  peace  and  safety 
with  an  universal  concurrence. 

1.  That  the  several  Colonies  before  mentioned  do  meet  once  a 
year,  and  oftener  if  need  be,  during  the  war,  and  at  least  once  in  two 
years  in  times  of  peace,  by  their  Stated  and  appointed  Deputies,  to 
debate  and  resolve  of  such  measures  as  are  most  advisable  for  their 
better  understanding,  and  the  public  tranquility  and  safety. 
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2.  That  in  order  to  it  two  persons  well  qualified  for  sense,  sobriety 
and  substance  be  appointed  by  each  Province  as  their  Representatives 
or  Deputies  which  in  the  whole  make  the  Congress  to  consist  of 
twenty  persons. 

3.  That  the  King's  Commissioners  for  that  purpose  specially  ap- 
pointed shall  have  their  Chair  and  preside  in  the  said  Congress. 

4.  That  they  shall  meet  as  near  as  conveniently  may  be  to  the 
most  central  Colony  for  ease  of  the  Deputies. 

5.  Since  that  may  in  all  probability,  be  New  York,  both  because  it 
is  near  the  center  of  the  Colonies  and  for  that  it  is  a  frontier  and  in 
the  King's  nomination,  the  Governor  of  that  Colony  may  therefore 
also  be  the  King's  High  Conmiissioner  during  the  Session  after  the 
manner  of  Scotland. 

6.  That  their  business  shall  be  to  hear  and  adjust  all  matters  of 
complaint  or  differences  between  Province  and  Province,  as,  1st  where 
persons  quit  their  own  Province  and  go  to  another,  that  they  may 
avoid  their  just  debts  though  they  be  able  to  pay  them,  2nd  where 
offenders  fly  justice,  or  justice  cannot  well  be  had  upon  such  of- 
fenders in  the  Provinces  that  entertain  them;  3d  to  prevent  or  cure 
injuries  in  point  of  commerce;  4th  to  consider  of  ways  and  means 
to  support  the  union  and  safety  of  these  Provinces  against  the  public 
enemies.  In  which  Congress  the  quotas  of  men  and  charges  wiU  be 
much  easier  and  more  equally  set,  than  it  is  possible  for  any  estab- 
lishment made  here  to  do ;  for  the  Provinces,  knowing  their  own  con- 
dition and  one  another's,  can  debate  that  matter  with  more  freedom 
and  satisfaction  and  better  adjust  and  balance  their  affairs  in  all 
respects  for  their  common  safety. 

Y.  That  in  times  of  war  the  King's  High  Commissioner  shall  be 
general  or  Chief  Commander  of  the  several  quotas  upon  service 
against  the  common  enemy,  as  he  shall  be  advised,  for  the  good  and 
benefit  of  the  whole. 

COXE'S  PLAN,  1722. 

The  only  expedient  I  can  at  present  think  of,  or  shall  presume  to 
mention  (with  the  utmost  deference  to  His  Majesty  and  His  Min- 
isters) to  help  and  obviate  the  absurdities  and  inconveniences,  and 
apply  a  remedy  to  them,  is,  that  all  the  Colonies  appertaining  to  the 
Crown  of  Great  Britain  on  the  Northern  Continent  of  America,  be 
united  under  a  legal,  regular  and  firm  establishment;  over  which,  it 
is  proposed,  a  Lieutenant,  or  Supreme  Governor,  may  be  constituted, 
and  appointed  to  preside  on  the  spot,  to  whom  the  Governors  of  each 
Colony  shall  be  subordinate. 

It  is  further  humbly  proposed.  That  two  Deputies  shall  be  annually 
elected  by  the  Council  and  Assembly  of  each  Province,  who  are  to  be 
in  the  nature  of  a  Great  Council,  or  General  Convention  of  the  Es- 
tates, of  the  Colonies;  and  by  the  order,  consent,  or  approbation  of 
the  Lieutenant  or  Governor  General,  shall  meet  together,  consult  and 
advise  for  the  good  of  the  whole ;  settle  and  appoint  particular  quotas 
or  proportions  of  money,  men,  provisions,  etc.,  that  each  respective 
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Government  is  to  raise  for  their  mutual  defence  and  safety,  as  well 
as,  if  necessary,  for  offence  and  invasion  of  their  enemies;  in  all 
•which  cases  the  Governor  General  or  Lieutenant  is  to  have  a  nega- 
tive; but  not  to  enact  anything  without  their  concurrence,  or  that  of 
the  majority  of  them. 

The  quota  or  proportion  as  above  allotted  and  charged  on  each 
Colony,  may,  nevertheless,  be  levied  and  raised  by  its  own  Assembly, 
in  such  manner  as  they  shall  judge  most  easy  and  convenient,  and  the 
circumstances  of  their  affairs  will  permit. 

Other  jurisdictions,  powers  and  authorities  respecting  the  Honor  of 
His  Majesty,  the  interest  of  the  Plantations,  and  the  liberty  and  prop- 
erty of  the  proprietors,  traders,  planters,  and  inhabitants  in  them, 
may  be  vestedjin  and  cognizable  by  the  aforesaid  Governor  General  or 
Lieutenant  and  Grand  Convention  of  the  Estates,  according  to  the 
laws  of  England,  bxit  are  not  thought  fit  to  be  touched  on  or  inserted 
here;  this  proposal  being  general,  and  with  all  humility  submitted  to 
the  consideration  of  our  superiors,  who  may  improve,  model,  or  reject 
it,  as  they  in  their  wisdom  shall  judge  proper. 

ALBANY  CONVENTION  PLAN  (FKANKLIN'S  PLAN),  1754. 

[Omitting  the  accompanying  Explanatory  Notes.] 

It  is  proposed,  that  humble  application  be  made  for  an  act  of  Parlia- 
ment of  Great  Britain,  by  virtue  of  which  one  general  government 
may  be  formed  in  America,  including  all  the  said  Colonies,  within  and 
under  which  government  each  Colony  may  retain  its  present  constitu- 
tion, except  in  the  particulars  wherein  a  change  may  be  directed  by 
the  said  act,  as  hereafter  follows. 

That  the  said  general  government  be  administered  by  a  President- 
General,  to  be  appointed  and  supported  by  the  crown,  and  a  Grand 
Council,  to  be  chosen  by  the  representatives  of  the  people  of  the  sev- 
eral Colonies  met  in  their  respective  assemblies. 

That  within  —  months  after  the  passing  such  act,  the  House  of 
Representatives  that  happen  to  be  sitting  within  that  time,  or  that 
^hall  be  especially  for  that  purpose  convened,  may  and  shall  choose 
members  for  the  Grand  Council,  in  the  following  proportion,  that  is 
to  say, 

Massachusetts  Bay, 7 

New  Hampshire,  2 

Connecticut,    5 

Ehode  Island,    2 

New  York,   4 

New  Jersey,   3 

Pennsylvania,   6 

Maryland,    4 

Virginia, 7 

North  Carolina,  4 

South   Carolina,    4 

48 
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— ^who  shall  meet  for  the  first  time  at  the  city  of  Philadelphia  in 
Pennsylvania,  being  called  by  the  President-General  as  soon  as  con- 
veniently may  be  after  his  appointment. 

That  there  shall  be  a  new  election  of  the  members  of  the  Grand 
Council  every  three  years;  and,  on  the  death  or  resignation  of  any 
member,  his  place  should  be  supplied  by  a  new  choice  at  the  next 
sitting  of  the  Assembly  of  the  Colony  he  represented. 

That  after  the  first  three  years,  when  the  proportion  of  money  aris- 
ing out  of  each  Colony  to  the  general  treasury  can  be  known,  the 
number  of  members  to  be  chosen  for  each  Colony  shall,  from  time  to 
time,  in  all  ensuing  elections,  be  regulated  by  that  proportion,  yet  so 
as  that  the  number  to  be  chosen  by  any  one  Province  be  not  more 
than  seven,  nor  less  than  two. 

That  the  Grand  Council  shall  meet  once  in  every  year,  and  oftener 
if  occasion  require,  at  such  time  and  place  as  they  shall  adjourn  to 
at  the  last  preceding  meeting,  or  as  they  shall  be  called  to  meet  at 
by  the  President-General  on  any  emergency ;  he  having  first  obtained 
in  writing  the  consent  of  seven  of  the  members  to  such  call,  and  sent 
due  and  timely  notice  to  the  whole. 

That  the  Grand  Council  have  power  to  choose  their  speaker;  and 
shall  neither  be  dissolved,  prorogued,  nor  continued  sitting  longer 
than  six  weeks  at  one  time,  without  their  own  consent  or  the  special 
command  of  the  crown. 

That  the  members  of  the  Grand  Council  shall  be  allowed  for  their 
service  ten  shillings  sterling  per  diem,  during  their  session  and  jour- 
ney to  and  from  the  place  of  meeting;  twenty  miles  to  be  reckoned  a 
day's  journey. 

That  the  assent  of  the  President-General  be  requisite  to  all  acts  of 
the  Grand  Council,  and  that  it  be  his  office  and  duty  to  cause  them  to 
be  carried  into  execution. 

That  the  President-General,  with  the  advice  of  the  Grand  Council, 
hold  or  direct  all  Indian  treaties,  in  which  the  general  interest  of  the 
Colonies  may  be  concerned;  and  make  peace  or  declare  war  with 
Indian  nations. 

That  they  make  such  laws  as  they  judge  necessary  for  regulating 
Indian  trade. 

That  they  make  all  purchases  from  Indians,  for  the  crown,  of  lands 
not  now  within  the  bounds  of  particular  Colonies,  or  that  shall  not  be 
within  their  bounds  when  some  of  them  are  reduced  to  more  con- 
venient dimensions. 

That  they  make  new  settlements  on  such  purchases,  by  granting 
lands  in  the  King's  name,  reserving  a  quitrent  to  the  crown  for  the 
use  of  the  general  treasury. 

That  they  make  laws  for  regulating  and  governing  such  new  set- 
tlements, till  the  crown  shall  think  fit  to  form  them  into  particular 
governments. 

That  they  raise  and  pay  soldiers  and  build  forts  for  the  defence  of 
any  of  the  Colonies,  and  equip  vessels  of  force  to  guard  the  coasts  and 
protect  the  trade  on  the  ocean,  lakes,  or  great  rivers;  but  they  shall 
not  impress  men  in  any  Colony,  without  the  consent  of  the  legislature. 
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Tkat  they  may  appoint  a  General  Treasurer  and  Particular  Treas- 
urer in  each  government  when  necessary;  and,  from  time  to  time, 
may  order  the  sums  in  the  treasuries  of  each  government  into  the 
general  treasury ;  or  draw  on  them  for  special  payments,  as  they  find 
most  convenient. 

Yet  no  money  to  issue  but  by  joint  orders  of  the  President-General 
and  Grand  Council;  except  where  sums  have  been  appropriated  to 
particular  purposes,  and  the  President-General  is  previously  empow- 
ered by  an  act  to  draw  such  sums. 

That  the  general  accounts  shall  be  yearly  settled  and  reported  to 
the  several  Assemblies. 

That  a  quorum  of  the  Grand  Council,  empowered  to  act  with  the 
President-General,  do  consist  of  twenty-five  members;  among  whom 
there  shall  be  one  or  more  from  a  majority  of  the  Colonies. 

That  the  laws  made  by  them  for  the  purposes  aforesaid  shall  not 
he  repugnant,  but,  as  near  as  may  be,  agreeable,  to  the  laws  of  Eng- 
land, and  shall  be  transmitted  to  the  King  in  Council  for  approbation, 
as  soon  as  may  be  after  their  passing;  and  if  not  disapproved  within 
three  years  after  presentation,  to  remain  in  force. 

That,  in  ease  of  the  death  of  the  President-General,  the  Speaker  of 
the  Grand  Council  for  the  time  being  shall  succeed,  and  be  vested 
with  the  same  powers  and  authorities,  to  continue  till  the  King's 
pleasure  be  known. 

That  all  military  commission  officers,  whether  for  land  or  sea  serv- 
ice, to  act  under  this  general  constitution,  shall  be  nominated  by  the 
President-General;  but  the  approbation  of  the  Grand  Council  is  to  be 
obtained,  before  they  receive  their  commissions.  And  all  civil  officers 
are  to  be  nominated  by  the  Grand  Council,  and  to  receive  the  Presi- 
dent-General's approbation  before  they  officiate. 

But,  in  case  of  vacancy  by  death  or  removal  of  any  officer,  civil  or 
military,  under  this  constitution,  the  Governor  of  the  Province  in 
which  such  vacancy  happens  may  appoint,  till  the  pleasure  of  the 
President-General  and  Grand  Council  can  be  known. 

That  the  particular  military  as  well  as  civil  establishments  in  each 
Colony  remain  in  their  present  state,  the  general  constitution  not- 
withstanding; and  that  on  sudden  emergencies  any  Colony  may  de- 
fend itself,  and  lay  the  accounts  of  expense  thence  arising  before  the 
President-General  and  General  Council,  who  may  allow  and  order 
payment  of  the  same,  as  far  as  they  judge  such  accounts  just  and  rea- 
sonable. 

GAILOWAY'S  PLAN,  1774-5. 

That  a  British  and  American  legislature,  for  regulating  the  admin- 
istration of  the  general  afEairs  of  America,  be  proposed  and  estab- 
lished in  America,  including  all  the  said  colonies ;  within,  and  under 
which  government,  each  colony  shall  retain  its  present  constitution, 
and  powers  of  regulating  and  governing  its  own  internal  police,  in  all 
cases  whatever. 

That  the  said  government  be  administered  by  a  President-General, 
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to  be  appointed  by  the  King,  and  a  Grand  Council  to  be  chosen  by  the 
Representatives  of  the  people  of  the  several  colonies,  in  their  respec- 
tive assemblies,  once  in  every  three  years. 

That  the  several  assemblies  shall  choose  members  for  the  grand 
council  in  the  following  proportions,  viz:  [the  names  of  the  several 
colonies,  with  blank  spaces  for  amounts] . 

Who  shall  meet  at  the  city  of for  the  first  time,  being  called 

by  the  President-General,  as  soon  as  conveniently  may  be  after  his 
appointment. 

That  there  shall  be  a  new  election  of  members  for  the  Grand  Coun- 
cil every  three  years ;  and  on  the  death,  removal  or  resignation  of  any 
member,  his  place  shall  be  supplied  by  a  new  choice,  at  the  next  sit- 
ting of  Assembly  of  the  Colony  he  represented. 

That  the  Grand  Council  shall  meet  once  in  every  year,  if  they  shall 
think  it  necessary,  and  oftener,  if  occasion  shall  require,  at  such 
time  and  such  place  as  they  shall  adjourn  to  at  the  last  preceding 
meeting,  or  as  they  shall  be  called  to  meet  at,  by  the  President-Gen- 
eral, on  any  emergency. 

That  the  Grand  Council  shall  have  power  to  choose  their  Speaker, 
and  shall  hold  and  exercise  all  the  like  rights,  liberties  and  privileges, 
as  are  held  and  exercised  by  and  in  the  House  of  Commons  of  Great 
Britain. 

That  the  President-General  shall  hold  his  office  during  the  pleasure 
of  the  King,  and  his  assent  shall  be  requisite  to  all  acts  of  the  Grand 
Council,  and  it  shall  be  his  office  and  duty  to  cause  them  to  be  carried 
into  execution. 

That  the  President-General,  by  and  with  the  adyice  and  consent  of 
the  Grand  Council,  hold  and  exercise  all  the  legislative  rights,  powers, 
and  authorities,  necessary  for  regulating  and  administering  all  the 
general  policies  and  affairs  of  the  colonies,  in  which  Great  Britain  and 
the  colonies  or  any  of  them;  the  colonies  in  general;  or  more  than 
one  colony,  are  in  any  manner  concerned,  as  well  civil  and  criminal 
as  commercial. 

That  the  said  President-General  and  the  Grand  Council  be  an  in- 
ferior and  distinct  branch  of  the  British  legislature,  united  and  in- 
corporated with  it,  for  the  aforesaid  general  purposes;  and  that  any 
of  the  said  general  regulations  may  originate  and  be  formed  and 
digested,  either  in  the  Parliament  of  Great  Britain,  or  in  the  said 
Grand  Council,  and  being  prepared,  transmitted  to  the  other  for  their 
approbation  or  dissent ;  and  that  the  assent  of  both  shall  be  requisite 
to  the  validity  of  all  such  general  acts  or  statutes. 

That  in  time  of  war,  all  bills  for  granting  aid  to  the  crown,  pre- 
pared by  the  Grand  Council,  and  approved  by  the  President-General, 
shall  be  valid  and  passed  into  a  law,  without  the  assent  of  the  British 
Parliament. 
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REVOLUTIONARY  COLONY  GOVERNMENTAL  ESTABLISH- 
MENTS OF  HIGHER  PLANE,  IN  THE  SEVERAL  COLONIES, 
1774-1776. 

In  respect  of  Revolutionary  Governmental  establishments  of  higher 
plane,  conditions  differed  widely  in  the  several  Colonies,  (other  than 
Georgia),  in  the  summer  of  1774,  both  as  among  Colonies,  and  within 
the  limits  of  one  or  another  Colony.  Certain  conditions  were,  and 
others  were  not,  common  to  the  Colonies  other  than  Georgia.  The 
least  degree  of  departure  from  de  jure  regularity  was, — for  reasons 
peculiar  to  those  Colonies — in  Rhode  Island  and  in  Connecticut,  and 
we  will,  for  convenience,  deal  first  with  those  two  Colonies. 

Rhode  Island  and  Connecticut. 

In  those  two  Colonies,  respectively,  the  Charter,  (differing,  in  that 
respect  from  the  Charters  of  the  other  Colonies),  provided  for  local 
choice  of  the  whole  governmental  officiel.  Executive,  Legislative,  and 
Judicial. 

There  being,  therefore,  no  Governor,  or  Council,  or  Upper  House, 
or  Judges,  of  Crown  appointment,  it  was  natural  that  the  actual  of- 
ficial personnel  of  1774  should  be — and  it  was — in  sympathy  with  (or 
not  hostile  to)  the  Resistant  Movement,  and  the  Colonial  (Charter) 
Frame  (or  Form)  of  Government  could,  and,  in  fact  did,  proceed,  in 
unbroken  continuity  into,  and  through,  the  Revolution.  So  much  of 
the  specific  action  of  the  various  Branches  as  was,  in  character,  aim, 
or  operation.  Resistant,  was,  of  course — from  the  then  dominant 
British  point  of  view — illegal  and  void;  their  other  action  being 
legal  and  operative.^ 

In  these  two  Colonies,  therefore,  there  was  never  occasion  for,  and 
there  consequently  did  not  arise,  as  in  the  other  Colonies,  a  Revolu- 
tionary de  facto  substitute  governmental  establishment,  with  disap- 
pearance of  the  de  jure  Charter  governmental  establishment;  but  the 
continuing  Charter  establishment,  while  serving  de  jure  for  ordinary 
local  government,  acted,  at  the  same  time,  as  occasion  was,  in  the 
capacity  of  Resistant  (or  Revolutionary)  governmental  establishment. 

When,  in  those  Colonies,  Charter  regularity  in  form  was  not,  from 
the  nature  of  the  case,  applicable  to  a  given  Resistant  or  Revolution- 
ary situation,  there  was,  in  general,  not  a  violent  and  abrupt  depar- 
ture from  regularity  in  form,  but  a  mere  pro  tanto  departure,  or  cy 
pres  regularity.  Thus,  there  being,  of  course,  in  the  Charters,  respec- 
tively, no  text  giving  even  color  of  authority  for  such  action  as  that 
of  choosing  delegates  to  the  General  ("Continental")  "Congress"  of 
1774,  the  Lower  House  in  each  of  these  two  Colonies  took  that  action, 
as  the  popular  Branch. 

There  were,  of  necessity,  in  these,  as  in  the  other  Colonies,  various 
forms  of  necessary  local  (e.  g.,  county  or  town)  Revolutionary  ac- 
tion, for  which  the  Charter  made  no  provision,  even  in  form.  This 
lack  was  supplied,  in  these,  as  in  the  other.  Colonies,  by  Revolutionary 
Ideal  "Committees"  of  mere  de  facto  status.    This  Committee  system 

lAs  in  the  seceding  States,   during  our  Civil  War.  See  our  |§  154-160. 
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of  Rhode  Island  and  Connecticut,  we  have  considered  from  the 
standpoint  of  the  Colonies  as  a  whole.  We  will  here  merely  say,  in 
this  connection,  that  in  Rhode  Island  and  in  Connecticut,  the  system 
of  town,  county,  or  other  Resistant  (or  Revolutionary)  committees, 
ascended,  in  a  rude  hierarchy,  to  a  central  Colony  Committee,  which 
acted  alongside  of,  and  in  cooperation  with,  the  central  governmental 
establishment  of  de  jure  form. 

The  Remaining  Colonies  Other  Than  Georgia. 

In  the  remaining  Colonies,  other  than  Georgia,^  the  situation  was 
radically  different. 

In  each  of  these  Colonies,  the  Governor,  and  an  Upper  House,  or 
Council,  (or  both)  and  in  some  of  these  Colonies,  Judges,  were  ap- 
pointed by,  and  held  office  at  the  pleasure  of,  the  Crown.  The  result, 
in  each  of  these  Colonies,  was :  the  appearance  of  a  de  facto  central 
single-chamber  body,  exercising  Legislative,  Executive,  and  Judicial 
powers.  In  certain  of  these  Colonies,  this  Revolutionary  body  was 
identical  in  membership  with  the  Charter  Lower  House,- — ^acting, 
however,  now,  not  as  such  House,  but  as  a  Revolutionary  body.  In 
others  of  these  Colonies,  the  Revolutionary  body  was  independently 
constituted,  in  a  manner  entirely  foreign  to  the  Charter.  There  was, 
of  course,  no  difference  in  legal  character  between  these  two  classes 
of  assemblages.  In  no  Colony  did  the  Charter  give  to  the  Lower 
House  authority  thus  to  act  by  itself;  still  less  did  it  give  to  that 
House  power  to  assume  exclusive  power.  Legislative,  Executive,  and 
Judicial.  When,  therefore,  in  any  Colony,  the  membership  of  the 
Lower  House  (less,  of  course,  members  of  Loyalist  sentiments),  under- 
took to  act  by  itself,  with  all  these  powers,  it  became  a  mere  de  facto 
body,  as  definitely  as  if  it  had  originated  in  a  popular  Convention; 
and  its  identity  (as  far  as  that  went)  with  a  Charter  Lower  House, — 
in  personnel,  and  in  forms  of  choice  of  its  members, — was  a  matter 
of  form,  not  of  substance. 

There  never  arose,  for  and  in  respect  of  these  Assemblages,  any 
one  settled  class  designation;  and  their  respective  self-applied  desig- 
nations were  plainly  looked  upon  as  informal,  and  rather  as  descrip- 
tive terms  than  as  titles.  Variations  of  them  were  in  constant  use, 
even  in  formal  writings.  Even  in  the  Proceedings  of  the  Continental 
Congress,  the  central  Revolutionary  body  of  a  given  Colony  was  not 
always  given  its  local  title  or  designation.  The  term  "Convention" 
(which,  like  "Congress"  had  at  that  time,  pretty  nearly  its  etymolog- 
ical sense  of  "assemblage"  and,  of  course,  but  little  of  our  modern 
American  special  meaning)  was  perhaps  the  most  common  generic 
term.^ 

2As  to  Georsia,   see  below. 

3"*  *  *  the  provincial  conventions  of  Massachusetts  and  New  Hampshire,  and  the 
government  ot  Rhode  Island."     (Cont.  ConE.,    June  26,   1775.) 

"Where  in  any  Colony  a  militia  is  already  formed  under  regulations  approved  hy 
the  convention  of  such  colony,  or  snch  assemblases  as  are  annually  elective,  we  re- 
fer to  the  discretion  of  such  convention  or  assembly  *  *  *."  (Cont.  Cong.,  July 
18,   1776.) 

*  *  *  the  "provincial  convention  of  Massachusetts"  (although  dealing  with  a 
Massachusetts  Resolution  headed  "In  Provincial  Congress"  (Cont.  Cong.,  June  2, 
1775). 

•  *  *  "the  assembly  of  Convention"  (ot  North  Carolina)  (Cont.  Cong.,  June  26 
1775). 
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The  originals  of  these  bodies  may  probably  be  said  to  have  been  the 
early  Committees  of  Correspondence,  as  they  were  called, — which, 
without  assumption  of  actual  governmental  functions,  were  the  ear- 
liest instruments  in  precipitating  the  Revolution,  and  in  initiating 
Colonial  Union  for  Resistance. 

In  the  ten  Colonies,  now  in  question,  the  regular  Courts,  as  a  rule, 
ceased  to  sit;  no  process  was  executed;  no  taxes  were  assessed;  and 
the  Revolutionary  bodies  took  from  such  local  de  jure  Colonial  officials 
as  held  over,  (as,  sheriffs  and  tax-collectors),  moneys  in  their  hands, 
doing  this  under  claim  of  de  facto  substitution  of  themselves  for  the 
de  jure  authorities. 

Georgia. 

In  Georgia,  there  was  a  Revolutionary  "Provincial  Congress",  so- 
called;  but  the  pre-Revolutionary  and  Revolutionary  activity  was 
local. 

CHOICE  OF  DELEGATES  TO  THE  FIRST,  AND  TO  THE  SECOND, 
SO-CALLED  CONTINENTAL  CONGRESS :— CREDENTIALS ; 
INSTRUCTIONS. 

A.    The  First  Congress,  1774. 

The  procedure,  in  different  Colonies,  varied. 

In  Massachusetts,  Pennsylvania,  and  Rhode  Island,  the  Lower 
House,  (acting,  in  this  respect,  under  no  color  of  Charter  authority, 
and  acting,  therefore,  as  a  Committee  of  Safety)  chose  the  delegates. 

In  Connecticut,  the  Charter  Lower  House  (acting  in  like  manner) 
fixed  and  formulated  the  instructions  to  be  given  to  the  delegates  from 
that  Colony,  but  (acting  still  in  the  same  Revolutionary  manner)  de- 
puted to  the  Colony  Committee  of  Safety  (called  the  "Committee  of 
Correspondence")  the  fixing  of  the  number,  and  the  choice  of  dele- 
gates, and  the  actual  issue  of  credentials,  embodying  the  instructions 
prepared  by  the  Lower  House. 

In  South  Carolina,  a  Revolutionary  Committee  chose  the  delegates 
and  formulated  the  instructions,  and  the  Charter  Lower  House  en- 
dorsed this  action. 

In  Virginia,  Maryland  and  New  Jersey,  the  Revolutionary  County 
Committees  called  a  Colony  Convention,  which  chose  and  instructed 
the  delegates. 

In  New  Hampshire,  the  Town  Revolutionary  Committees  chose  del- 
egates to  a  Colony  Convention,  by  which  delegates  to  the  proposed 
general  assemblage  were  chosen  and  instructed. 

In  Delaware,  the  Speaker  of  the  Charter  Lower  House,  in  response 
to  requests  from  the  Revolutionary  County  Committees  and  from 
various  local  Committees  or  informal  gatherings,  summoned  the  mem- 
bers of  both  Houses  to  meet  as  a  (Revolutionary)  Convention.  Such 
a  Convention  met,  and  chose  and  instructed  delegates. 

In  New  York,  Colony  uniformity  was  impossible,  by  reason  of  the 
actual  division  of  the  State  into  Revolutionary  and  Tory  areas ;  and, 
in  consequence,  the  procedure  was  highly  irregular.    Delegates  were 
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chosen  as  follows:  (a)  in  the  town  of  New  York,  by  "duly  certified 
polls"  "taken  by  proper  persons"  (evidently  informal  polls)  in  seven 
of  the  wards,  five  delegates  were  chosen  for  the  town  and  county  of 
New  York;  (b)  the  Committees  of  a  number  of  "districts"  arbi- 
trarily formed  in  Westchester  county;  the  Committee  of  the  city  and 
county  of  Albany;  certain  town  Committees  of  certain  such  districts 
of  Dutchess  County ;  and  certain  other  town  Committees,  adopted  as 
their  delegates  the  five  persons  chosen  in  the  city  of  New  York;  (c) 
the  Committees  of  Suffolk  and  Orange  Counties,  (and,  subsequently, 
of  King's  County),  respectively,  chose  separate  single  delegates. 

As  a  result,  there  were  four  sets  of  delegates  from  New  York,  viz : 
a  group  of  five  representing  the  city  and  county  of  New  York,  the 
city  and  county  of  Albany,  and  the  counties  of  Westchester  and  Dutch- 
ess, and  three  delegates  representing  respectively  the  counties  of  Suf- 
folk, King's  and  Orange.  These  four  sets  of  delegates  were  treated  by 
the  Congress  as  a  single  delegation,  with  one  vote,  representing  the 
whole  Colony ;  being  left  to  adjust  their  own  relations  as  among  them- 
selves. 

Georgia  was  in  no  way  represented  in  the  Congress  of  1774. 

Credentials  and  instructions  were  issued:  in  Ehode  Island  by  the 
(Charter)  Governor;  in  Connecticut  by  the  clerk  of  the  Central  Col- 
ony Committee ;  in  Massachusetts,  South  Carolina,  and  Pennsylvania, 
by  the  clerk  of  the  Lowesr  (Charter)  House;  in  New  Jersey  by  the 
Chairmen  of  the  County  Committees;  in  Delaware,  Maryland,  and 
North  Carolina  by  the  Chairman  or  Clerk  of  the  Convention.  In 
New  York  there  appear  to  have  been  no  formal  written  credentials. 

B.  The  Second  Congress  :   1775  to  (nominally)  March  4,  1789. 

Practically  the  same  course  was  followed  as  in  the  case  of  the  first 
Congress,  in  respect  of  choice  of  Delegates.* 

C.  Instructions. 

The  common  form  of  Instructions  to  Delegates,  in  the  First  and  in 
the  Second,  Congress,  was,  with  slight  variation,  as  follows: 

At  a  Provincial  Convention  formed  of  Deputies  from  the  City 
and  County  of  New  York,  the  City  and  County  of  Albany,  and 
the  Counties  of  Dutchess,  Ulster,  Orange,  West-Chester,  King's, 
and  SufiFolk,  held  at  the  City  of  New  York,  the  twenty-second  day 
of  April,  one  thousand  and  seven  hundred  and  seventy-five,  for 
the  purpose  of  appointing  Delegates  to  represent  the  Colony  of 
New  York,  in  the  next  Continental  Congress,  to  be  held  at  Phil- 
adelphia, on  the  tenth  Day  of  May  next,  [names  of  delegates] 
were  unanimously  elected  Delegates,  to  represent  this  Colony  at 
such  Congress,  with  full  power  to  them,  or  any  five  of  them,  to 
meet  the  Delegates  from  the  other  Colonies,  and  to  concert  and 

4The  dates  of  election  were  as  follows :  Mass.,  Dec.  B,  1774,  and  Feb'y  6,  1775 ; 
Md..  Deo.  8.  1774;  Pa.,  Deo.  15,  1774,  and  May  6,  1775:  So.  Car.,  Jan.  11  and  Feb. 
3,  1775;  N.  J.,  Jan'y  24,  1775;  Del.,  Mch.  16,  1775;  Va.,  Mch.  20,  1776:  No.  Car., 
Apr.  5.  and  Apr.  7,  1776 :    N.  Y.,  Apr.  22.  1776 ;    R.  I.,  May  7.  1775. 

Feb'y  9,  1775,  the  parish  (County)  of  St.  John's  in  Georgia  elected  a  delegate 
(Jour.  Cont.  Cong.  II,  46).  Subseauently,  July  8,  1776,  a  GeorEia  "Convention"  or 
"Provincial  Assembly"  met,   and  chose  delegates.     (See  below.) 
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determine  upon  such  measures,  as  shall  be  judged  most  effectual 
for  the  preservation  and  re-establishment  of  American  rights  and 
privileges,  and  for  the  restoration  of  harmony  between  Great 
Britain  and  the  Colonies. 

BILL  OF  RIGHTS  OF  THE  FIRST  CONTINENTAL  CONGRESS 

(1774). 

Whereupon  the  deputies  so  appointed  being  now  assembled,  in  a 
full  and  free  representation  of  these  Colonies,  taking  into  their  most 
serious  consideration,  the  best  means  of  attaining  the  ends  aforesaid, 
do,  in  the  first  place,  as  Englishmen,  their  ancestors,  in  like  cases  have 
usually  done,  for  asserting  and  vindicating  their  rights  and  liberties, 
declare. 

That  the  inhabitants  of  the  English  Colonies  in  North  America,  by 
the  immutable  laws  of  nature,  the  principles  of  the  English  constitu- 
tion, and  the  several  charters  or  compacts,  have  the  following  Eights : 

Eesolved,  1.  That  they  are  entitled  to  life,  liberty,  and  property, 
and  they  have  never  ceded  to  any  sovereign  power  whatever,  a  right 
to  dispose  of  either  without  their  consent. 

Eesolved,  2.  That  our  ancestors,  who  first  settled  these  colonies, 
were  at  the  time  of  their  emigration  from  the  mother  country,  enti- 
tled to  all  the  rights,  liberties,  and  immunities  of  free  and  natural- 
bom  subjects  within  the  realm  of  England. 

Eesolved,  3.  That  by  such  emigration  they  by  no  means  forfeited, 
surrendered,  or  lost  any  of  those  rights,  but  they  were,  and  their  de- 
scendants now  are,  entitled  to  the  exercise  and  enjoyment  of  all  such 
of  them  as  their  local  and  other  circumstances  enable  them  to  exer- 
cise and  enjoy. 

Eesolved,  4.  That  the  foundation  of  English  liberty,  and  of  all  free 
government,  is  a  right  in  the  people  to  participate  in  their  legislative 
council:  and  as  the  English  colonists  are  not  represented,  and  from 
their  local  and  other  circumstances,  cannot  properly  be  represented,  in 
the  British  Parliament,  they  are  entitled  to  a  free  and  exclusive  power 
of  legislation  in  their  several  provincial  legislatures,  where  the  right 
of  representation  can  alone  be  preserved,  in  all  cases  of  taxation  and 
internal  polity,  subject  only  to  the  negative  of  their  sovereign,  in 
such  manner  as  has  been  heretofore  used  and  accustomed.  But,  from 
the  necessity  of  the  case,  and  a  regard  to  the  mutual  interest  of  both 
countries,  we  cheerfully  consent  to  the  operation  of  such  acts  of  the 
British  Parliament  as  are  bona  fide  restrained  to  the  regulation  of 
our  external  commerce,  for  the  purpose  of  securing  the  commercial 
advantages  of  the  whole  empire  to  the  mother  country,  and  the  com- 
mercial benefits  of  its  respective  members;  excluding  every  idea  of 
taxation,  internal  or  external,  for  raising  a  revenue  on  the  subjects 
in  America  without  their  consent. 

Eesolved,  5.  That  the  respective  colonies  are  entitled  to  the  common 
law  of  England,  and  more  especially  to  the  great  and  estimable  privi- 
lege of  being  tried  by  their  peers  of  the  vicinage,  according  to  the 
course  of  that  law. 
51 
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Eesolved,  6.  That  they  are  entitled  to  the  benefit  of  such  of  the 
English  statutes  as  existed  at  the  time  of  their  colonization,  and 
which  they  have,  by  experience,  respectively  found  to  be  applicable  to 
their  several  local  and  other  circumstances. 

Eesolved,  7.  That  these  his  majesty's  colonies  are  likewise  entitled 
to  all  the  immunities  and  privileges  granted  and  confirmed  to  them 
by  royal  charters,  or  secured  by  their  several  codes  of  provincial  laws. 

Eesolved,  8.  That  they  have  a  right  peaceably  to  assemble,  consider 
their  grievances,  and  petition  the  King;  and  that  all  prosecutions, 
prohibitory  proclamations,  and  commitments  for  the  same,  are  illegal. 

Eesolved,  9.  That  the  keeping  a  standing  army  in  these  colonies, 
in  time  of  peace,  without  the  consent  of  the  legislature  of  that  colony 
in  which  such  army  is  kept,  is  against  law. 

Eesolved,  10.  It  is  indispensably  necessary  to  good  government,  and 
rendered  essential  by  the  English  constitution,  that  the  constituent 
branches  of  the  legislature  be  independent  of  each  other;  that,  there- 
fore, the  exercise  of  legislative  power  in  several  colonies,  by  a  coun- 
cil appointed,  during  pleasure,  by  the  crown,  is  unconstitutional,  dan- 
gerous, and  destructive  to  the  freedom  of  American  legislation. 

All  and  each  of  which  the  aforesaid  deputies,  in  behalf  of  them- 
selves and  their  constituents,  do  claim,  demand,  and  insist  on,  as 
their  indubitable  rights  and  liberties;  which  cannot  be  legally  taken 
from  them,  -altered,  or  abridged,  by  any  power  whatever,  without  their 
own  consent  by  their  representatives  in  their  several  provincial  leg- 
islatures. 

In  the  course  of  our  inquiry,  we  find  many  infringements  and  vio- 
lations of  the  foregoing  rights,  which,  from  an  earnest  desire  that 
harmony  and  mutual  intercourse  of  affection  and  interest  may  be  re- 
stored, we  pass  over  for  the  present,  and  proceed  to  state  such  acts 
and  measures  as  have  been  adopted  since  the  last  war,  which  demon- 
strate a  system  formed  to  enslave  America. 

Eesolved,  That  the  following  acts  of  Parliament  are  infringe- 
ments and  violations  of  the  rights  of  the  colonists;  and  that  the  re- 
peal of  them  is  essentially  necessary  in  order  to  restore  harmony  be- 
tween Great  Britain  and  the  American  colonics,  viz:     [numerous 

Acts  specified] . 
********* 

Also,  that  the  keeping  a  standing  army  in  several  of  these  colonies, 
in  time  of  peace,  without  consent  of  the  legislature  of  that  colony  in 
which  such  army  is  kept,  is  against  law. 

NON-INTERCOURSE    RESOLUTION    OF    THE    FIRST    CONTI- 
NENTAL CONGRESS. 

Eesolved  unanimously.  That  from  and  after  the  first  day  of  De- 
cember next,  there  be  no  importation  into  British  America  from  Great 
Britain  or  Ireland,  of  any  goods,  wares  or  merchandizes  whatsoever, 
or  from  any  other  place,  of  any  such  goods,  wares  or  merchandizes, 
as  shall  have  been  exported  from  Great  Britain  or  Ireland;  and  that 
no  such  goods,  wares  or  merchandizes  imported  after  the  first  day 
December  next,  be  used  or  purchased. 
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THE  ASSOCIATION,  ETC. 

We,  his  Majesty's  most  loyal  subjects,  the  delegates  of  the  several 
colonies  of  New  Hampshire,  Massachusetts  Bay,  Rhode  Island,  Con- 
necticut, New  York,  New  Jersey,  Pennsylvania;  the  three  lower 
counties  of  New  Castle,  Kent,  and  Sussex,  on  Delaware;  Maryland, 
Virginia,  North  Carolina,  and  South  Carolina,  deputed  to  represent 
them  in  a  Continental  Congress,  held  in  the  city  of  Philadelphia,  on 
the  5th  day  of  September,  1Y74,  avowing  our  allegiance  to  his  majesty, 
our  affection  and  regard  for  our  fellow-subjects  in  Great  Britain  and 
elsewhere;  affected  with  the  deepest  anxiety,  and  most  alarming  ap- 
prehension, at  those  grievances  and  distresses,  with  which  his  Maj- 
esty's American  subjects  are  oppressed;  and  having  taken  under  our 
most  serious  deliberation  the  state  of  the  whole  continent,  find,  that 
the  present  unhappy  situation  of  our  affairs  is  occasioned  by  a  ruin- 
ous system  of  colony  administration,  adopted  by  the  British  ministry 
about  the  year  1763,  evidently  calculated  for  inslaving  these  colonies, 
and,  with  them,  the  British  empire.  In  prosecution  of  which  system, 
various  acts  of  parliament  have  been  passed,  for  raising  a  revenue  in 
America,  for  depriving  the  American  subjects,  in  many  instances,  of 
the  constitutional  trial  by  jury,  exposing  their  lives  to  danger,  by  di- 
recting a  new  and  illegal  trial  beyond  the  seas  for  crimes  alleged  to 
have  been  committed  in  America:  and  in  prosecution  of  the  same 
system,  several  late,  cruel,  and  oppressive  acts  have  been  passed,  re- 
specting the  town  of  Boston  and  the  Massachusetts  Bay,  and  also  an 
act  for  extending  the  province  of  Quebec,  so  as  to  border  on  the 
western  frontiers  of  these  colonies,  establishing  an  arbitrary  govern- 
ment therein,  and  discouraging  the  settlement  of  British  subjects  in 
that  wide  extended  country;  thus,  by  the  influence  of  civil  principles 
and  ancient  prejudices,  to  dispose  the  inhabitants  to  act  with  hostility 
against  the  free  Protestant  colonies,  whenever  a  wicked  ministry  shall 
choose  so  to  direct  them. 

To  obtain  redress  of  these  grievances,  which  threaten  destruction 
to  the  lives,  liberty,  and  property  of  his  majesty's  subjects,  in  North 
America,  we  are  of  opinion,  that  a  non-importation,  non-consumption, 
and  non-exportation  agreement,  faithfully  adhered  to,  will  prove  the 
most  speedy,  effectual,  and  peaceable  measure:  and,  therefore,  we  do, 
for  ourselves,  and  the  inhabitants  of  the  several  colonies,  whom  we 
represent,  firmly  agree  and  associate,  under  the  sacred  ties  of  virtue, 
honour  and  love  of  our  country,  as  follows : 

1.  That  Irom  and  after  the  first  day  of  December  next,  we  will  not 
import,  into  British  America,  from  Great  Britain  or  Ireland,  any 
goods,  wares,  or  merchandise  whatsoever,  or  from  any  other  place,  any 
such  goods,  wares,  or  merchandise  as  shall  have  been  exported  from 
Great  Britain  or  Ireland;  nor  will  we,  after  that  day,  import  any 
East  India  tea  from  any  part  of  the  world ;  nor  any  molasses,  syrups, 
panales,  coffee,  or  pimento,  from  the  British  plantations  or  from 
Dominica;  nor  wines  from  Madeira,  or  the  Western  Islands;  nor 
foreign  indigo. 

2.  We  will  neither  import,  nor  purchase  any  slave  imported,  after 
the  first  day  of  December  next;    after  which  time  we  will  wholly 
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discontinue  the  slave  trade,  and  will  neither  be  concerned  in  it  our- 
selves, nor  will  we  hire  our  vessels  nor  sell  our  commodities  or  manu- 
factures to  those  who  are  concerned  in  it. 

3.  As  a  non-consumption  agreement,  strictly  adhered  to,  will  be  an 
effectual  security  for  the  observation  of  the  non-importation,  we,  as 
above,  solemnly  agree  and  associate,  that,  from  this  day,  we  will  not 
purchase  or  use  any  tea,  imported  on  account  of  the  East  India  Com- 
pany, or  any  on  which  a  duty  hath  been  or  shall  be  paid;  and  from 
and  after  the  first  day  of  March  next,  we  will  not  purchase  or  use 
any  East  Indian  tea  whatever;  nor  will  we,  nor  shall  any  person  for 
or  under  us,  purchase  or  use  any  of  these  goods,  wares,  or  merchan- 
dise we  have  agreed  not  to  import,  which  we  shaU  know,  or  have  cause 
to  suspect,  were  imported  after  the  first  day  of  December,  except  such 
as  come  under  the  rules  and  directions  of  the  tenth  article  hereafter 
mentioned. 

4.  The  earnest  desire  we  have,  not  to  injure  our  fellow-subjects  in 
Great  Britain,  Ireland,  or  the  West  Indies,  induces  us  to  suspend  a 
non-exportation  until  the  tenth  day  of  September,  1Y75;  at  which 
time,  if  the  said  acts  and  parts  of  acts  of  the  British  parliament 
hereinafter  mentioned  are  not  repealed,  we  will  not,  directly  or  in- 
directly, export  any  merchandise  or  commodity  whatsoever  to  Great 
Britain,  Ireland,  or  the  West  Indies,  except  rice  to  Europe. 

5.  Such  as  are  merchants,  and  use  the  British  and  Irish  trade,  will 
give  orders,  as  soon  as  possible,  to  their  factors,  agents  and  corre- 
spondents, in  Great  Britain  and  Ireland,  not  to  ship  any  goods  to 
them,  on  any  pretense  whatsoever,  as  they  cannot  be  received  in  Amer- 
ica; and  if  any  merchant,  residing  in  Great  Britain  or  Ireland,  shall 
directly  or  indirectly  ship  any  goods,  wares,  or  merchandise,  for 
America,  in  order  to  break  the  said  non-importation  agreement,  or 
in  any  manner  contravene  the  same,  on  such  unworthy  conduct  being 
well  attested,  it  ought  to  be  made  public;  and,  on  the  same  being  so 
done,  we  will  not,  from  thenceforth,  have  any  commercial  connection 
with  such  merchant. 

6.  That  such  as  are  owners  of  vessels  will  give  positive  orders  to  their 
captains,  or  masters,  not  to  receive  on  board  their  vessels  any  goods 
prohibited  by  the  said  non-importation  agreement,  on  pain  of  imme- 
diate dismission  from  their  service. 

7.  We  will  use  our  utmost  endeavors  to  improve  the  breed  of  sheep, 
and  increase  their  number  to  the  greatest  extent;  and  to  that  end, 
we  will  kill  them  as  seldom  as  may  be,  especially  those  of  the  most 
profitable  kind;  nor  will  we  export  any  to  the  West  Indies  or  else- 
where; and  those  of  us  who  are  or  may  become  overstocked  with,  or 
can  conveniently  spare,  any  sheep,  will  dispose  of  them  to  our  neigh- 
bors, especially  to  the  poorer  sort,  on  moderate  terms. 

8.  We  will,  in  our  several  stations,  encourage  frugality,  economy, 
and  industry,  and  promote  agriculture,  arts  and  manufactures  of 
this  country,  especially  that  of  wool;  and  will  discountenance  and 
discourage  every  species  of  extravagance  and  dissipation,  especially 
all  horse-racing,  and  all  kinds  of  gaming,  cock-fighting,  exhibitions 
of  shows,  plays,  and  other  expensive  diversions  and  entertainments; 
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and  on  the  death  of  any  relation  or  friend,  none  of  us,  or  any  of  our 
families,  will  go  into  any  further  mourning-dress,  than  a  black  crape 
or  ribbon  on  the  arm  or  hat,  for  gentlemen,  and  a  black  ribbon  and 
necklace  for  ladies,  and  we  will  discontinue  the  giving  of  gloves  and 
scarfs  at  funerals. 

9.  Such  as  are  venders  of  goods  or  merchandise  will  not  take  ad- 
vantage of  the  scarcity  of  goods,  that  may  be  occasioned  by  this  asso- 
ciation, but  will  sell  the  same  at  the  rates  we  have  been  respectively 
accustomed  to  do,  for  twelve  months  last  past.  And  if  any  vender  of 
goods  or  merchandise  shall  sell  any  such  goods  on  higher  terms,  or  shall, 
in  any  manner,  or  by  any  device  whatsoever  violate  or  depart  from  this 
agreement,  no  person  ought,  nor  will  any  of  us,  deal  with  any  such 
person,  or  his  or  her  factor  or  agent,  at  any  time  thereafter,  for  any 
commodity  whatever. 

10.  In  case  any  merchant,  trader,  or  other  person,  shall  import 
any  goods  or  merchandise,  after  the  first  day  of  December,  and  be- 
fore the  first  day  of  February,  next,  the  same  ought  forthwith,  at  the 
election  of  the  owner,  to  be  either  re-shipped  or  delivered  up  to  the 
committee  of  the  county  or  town  wherein  they  shall  be  imported,  to 
be  stored  at  the  risk  of  the  importer,  until  the  non-importation  agree- 
ment shall  cease,  or  be  sold  under  the  direction  of  the  committee 
aforesaid;  and  in  the  last-mentioned  case,  the  owner  or  owners  of 
such  goods  shall  be  reimbursed  out  of  the  sales,  the  first  cost  and 
charges,  the  profit,  if  any,  to  be  applied  towards  relieving  and  employ- 
ing such  poor  inhabitants  of  the  tovm  of  Boston  as  are  immediate 
sufferers  by  the  Boston  port-bill;  and  a  particular  account  of  all 
goods  so  returned,  stored,  or  sold,  to  be  inserted  in  the  public  papers; 
and  if  any  goods  or  merchandise  shall  be  imported  after  the  said  first 
day  of  February,  the  same  ought  forthwith  to  be  sent  back  again, 
without  breaking  any  of  the  packages  thereof. 

11.  That  a  committee  be  chosen  in  every  county,  city,  and  town, 
by  those  who  are  qualified  to  vote  for  representatives  in  the  legisla- 
ture, whose  business  it  shall  be  attentively  to  observe  the  conduct  of 
all  persons  touching  this  association;  and  when  it  shall  be  made  to 
appear,  to  the  satisfaction  of  a  majority  of  any  such  committee,  that 
any  person  within  the  limits  of  their  appointment  has  violated  this 
association,  that  such  majority  do  forthwith  cause  the  truth  of  the 
case  to  be  published  in  the  gazette;  to  the  end,  that  all  such  foes  to 
the  rights  of  British- America  may  be  publicly  known,  and  universally 
condemned  as  the  enemies  of  American  liberty;  and  thenceforth  we 
respectively  will  break  off  all  dealings  with  him  or  her. 

12.  That  the  committee  of  correspondence  in  the  respective  colonies 
do  frequently  inspect  the  entries  of  their  custom-houses,  and  inform 
each  other,  from  time  to  time,  of  the  true  state  thereof,  and  of  every 
other  material  circumstance  that  may  occur  relative  to  this  associa- 
tion. 

13.  That  all  manufactures  of  this  country  be  sold  at  reasonable 
prices,  so  that  no  undue  advantage  be  taken  of  a  future  scarcity  of 
goods. 

14.  And  we  do  further  agree  and  resolve,  that  we  will  have  no 
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trade,  commerce,  dealings  or  intercourse  whatsoever,  with  any  colony 
or  province,  in  North  America,  which  shall  not  accede  to,  or  which 
shall  hereafter  violate  this  association,  but  will  hold  them  as  un- 
worthy of  the  rights  of  freemen,  and  as  inimical  to  the  liberties  of 
their  country. 

And  we  do  solemnly  bind  ourselves  and  our  constituents,  under 
the  ties  aforesaid,  to  adhere  to  this  association,  until  such  parts  of  the 
several  acts  of  parliament  passed  since  the  close  of  the  last  war,  as 
impose  or  continue  duties  on  tea,  wine,  molasses,  syrup,  paneles, 
coSee,  sugar,  pimento,  indigo,  foreign  paper,  glass,  and  painters' 
colours,  imported  into  America,  and  extend  the  powers  of  the  ad- 
miralty courts  beyond  their  ancient  limits,  deprive  the  American  sub- 
ject of  trial  by  jury,  authorize  the  judge's  certificate  to  indemnify  the 
prospector  from  damages,  that  he  might  otherwise  be  liable  to  from 
a  trial  by  his  peers,  require  oppressive  security  from  a  claimant  of 
ships  or  goods  seized,  before  he  shall  be  allowed  to  defend  his  prop- 
erty, are  repealed.  *  *  *  And  until  that  part  of  the  Act  of  *  *  *  by 
which  any  persons  charged  with  committing  any  of  the  ofEences 
therein  described,  in  America,  may  be  tried  in  any  shire  or  county 
within  the  realm,  is  repealed  *  *  *  and  until  the  four  Acts,  passed 
the  last  session  of  parliament,  viz:  that  for  stopping  the  port  and 
blocking  up  the  harbour  of  Boston  *  *  *  that  for  altering  the  charter 
and  government  of  the  Massachusetts  Bay  *  *  *  and  that  which  is 
entitled  "An  act  for  the  better  administration  of  justice,  &c."  *  *  * 
and  that  "for  extending  the  limits  of  Quebec,  *  *  *"  are  repealed. 
And  we  recommend  it  to  the  provincial  conventions,  and  to  the  com- 
mittees in  the  respective  colonies,  to  establish  such  farther  regula- 
tions as  they  may  think  proper,  for  carrying  into  execution  this  asso- 
ciation. 

The  foregoing  association  being  determined  upon  by  the  Congress, 
was  ordered  to  be  subscribed  by  the  several  members  thereof;  and 
thereupon,  we  have  hereunto  set  our  respective  names  accordingly. 

In  Congress,  Philadelphia,  October  20,  1Y74. 

[Signatures]. 

THE  WYOMING  CONTROVERSY. 

The  Wyoming  Valley,  in  the  Northeastern  part  of  what  is  now 
Pennsylvania,  was  claimed  by  Connecticut  (Charter,  1662:  "and  in 
longitude"  *  *  *)  and  by  Pennsylvania  (Charter,  1681:  "The  said 
lands  extend  Westward"  *  *  *).  Settlements  had  been  made  in  the 
Valley  from,  and  under  sanction  of,  each  of  these  Colonies.  July  31, 
1775,  two  petitions  were  laid  before  the  Congress  "respecting  dis- 
putes between  the  people  of  Connecticut  and  Pennsylvania  on  lands 
lying  on  the  waters  of  Susquehanna."  Aug.  1,  1775,  the  matter  of 
the  petitions  was  debated.  Sept.  30,  1775,  the  House  of  Assembly  of 
Pennsylvania  passed  a  Resolution  as  follows: 

"The  house  taking  into  consideration  the  several  letters  sent- 
down  yesterday  by  the  Governor,  acquainting  him  with  the  in- 
trusion of  a  number  of  people  into  this  province,  under  a  pre- 


Appendix.  807 

tended  claim  of  the  colony  of  Connecticut,  to  the  great  annoy- 
ance of  the  good  people  of  this  province: 

Resolved,  That  the  delegates  for  this  province,  be  specially  di- 
rected to  lay  the  same  before  the  Congress,  with  the  mischievous 
tendency  the  pursuing  such  measures  will  have,  and  procure  the 
aid  of  that  assembly  to  quiet  the  minds  of  the  good  people  of  this 
province,  and  prevent  further  intrusion  or  extension  of  settle- 
ments under  the  said  claim,  until  the  matter  shall  be  determined 
by  the  King  and  Council,  to  whom  both  sides  have  submitted  the 
dispute". 

October  7,  1775,  this  Resolve  was  laid  before  the  Congress.  The 
matter  was  on  that  3ay  referred  to  the  delegates  from  the  two  Col- 
onies, with  a  request  that  they  report  on  a  day  specified.  On  that 
day,  the  delegates  not  being  then  ready  to  make  a  report,  it  was  or- 
dered that  they  meet  forthwith  and  make  a  report  "respecting  the 
disputes  between  the  inhabitants  of  these  colonies  on  the  lands  in  the 
forks  of  the  Susquehanna". 

October  9,  1775,  the  delegates  from  both  Colonies  announced  that 
they  were  ready  to  report;  and  an  early  day  was  fixed  for  presenting 
their  report;  but,  at  the  time  appointed,  October  11,  they  stated  that 
they  were  not  ready  to  report,  and  they  were  thereupon  ordered  to 
meet  forthwith  and  prepare  a  report  "respecting  the  disputes  between 
the  inhabitants  of  these  colonies  (Connecticut  and  Pennsylvania)  on 
the  lands  in  the  forks  of  the  Susquehanna".  October  14,  1775,  the 
Connecticut  delegates  informed  the  Congress 

"That  they  had  met  some  of  the  delegates  for  Pennsylvania,  in 
order  to  take  into  consideration  the  matters  referred  to  them, 
but  not  being  able  to  come  to  any  agreement  with  them,  and  as 
the  disputes  between  the  people  of  the  two  Colonies  on  the  waters 
of  the  Susquehanna,  had  proceeded  to  bloodshed,  and,  as  they 
apprehended,  may  be  attended  with  very  dangerous  consequences, 
unless  speedily  prevented,  they  moved  that  a  Committee  be  ap- 
pointed out  of  the  other  Colonies,  to  take  this  matter  into  con- 
sideration, and  report  thereon  to  Congress". 

October  17,  the  Congress  resolved  that  a  Committee  of  five  be  ap- 
pointed 

"to  take  into  consideration  the  disputes  between  the  people  of 
Connecticut  and  Pennsylvania,  and  report  what  in  their  opinion 
is  proper  to  be  done  by  Congress." 
November  4,  the  Congress  passed  a  Resolution  as  follows: 

"The  Congress,  taking  into  consideration  the  disputes  between 
the  people  of  Pennsylvania  and  Connecticut,  on  the  waters  of 
Susquehanna,  came  to  the  following  resolution: 

Whereas,  a  dispute  subsists  between  some  of  the  inhabitants 
of  the  Colony  of  Connecticut,  settled  under  the  claim  of  said 
colony,  on  the  lands  near  Wyoming,  on  the  Susquehanna  river, 
and  in  the  Delaware  country,  and  the  inhabitants  settled  under 
the  claims  of  the  proprietaries  of  Pennsylvania,  which  dispute,  it 
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is  apprehended,  will,  if  not  suspended  during  the  present  troubles 
in  these  colonies,  be  productive  of  pernicious  consequences,  which 
may  be  veiy  prejudicial  to  the  common  interest  of  the  United  Col- 
onies, therefore, 

Eesolved,  That  it  is  the  opinion  of  this  Congress,  and  it  is 
accordingly  recommended,  that  the  contending  parties  imme- 
diately cease  all  hostilities,  and  avoid  every  appearance  of  force, 
until  the  dispute  can  be  legally  decided;  that  all  property  taken 
and  detained  be  restored  to  the  original  owners;  that  no  inter- 
ruption be  given  by  either  party  to  the  free  passing  and  repass- 
ing of  persons  behaving  themselves  peaceably  through  said  dis- 
puted territory,  as  well  by  land  as  water,  without  molestation  of 
either  person  or  property;  that  all  persons  seized  and  detained 
on  account  of  said  dispute,  on  either  side,  be  dismissed  and  per- 
mitted to  go  to  their  respective  homes;  and  that,  things  being 
put  in  the  situation  they  were  before  the  late  unhappy  contest, 
they  continue  to  behave  themselves  peaceably  on  their  respective 
possessions  and  improvements,  until  a  legal  decision  can  be 
had  on  said  dispute,  or  this  Congress  shall  take  further  order 
thereon;  and  nothing  herein  done  shall  be  construed  in  preju- 
dice of  the  claims  of  either  party. 

November  7,  one  of  the  Pennsylvania  delegates  brought  a  verbal 
message  from  the  Assembly  of  Pennsylvania,  desiring  to  know  on 
what  evidence  the  Congress  grounded  the  apprehensions  *  *  *  ex- 
pressed in  the  Resolution  of  November  4th",  of  hostilities  being  com- 
menced at  or  near  Wyoming,  between  the  inhabitants  of  the  colony 
of  Pennsylvania  and  those  of  Connecticut. 

November  10,  a  day  was  assigned  by  Congress 

"for  taking  into  consideration  the  Report  of  the  Committee  on 
the  disputes  between  the  people  of  Connecticut  and  Pennsylvania 
on  the  waters  of  Susquehanna". 

By  November  11,  the  Committee  reported.  November  27,  after  de- 
bate, the  matter  was  re-committed  to  the  Committee  with  an  in- 
struction 

"to  hear  evidence  on  the  possession  and  jurisdiction  of  the  lands 
in  dispute  and  reduce  to  writing  such  parts  of  the  evidence  *  *  * 
as  they  shall  think  proper,  and  lay  the  same  before  Congress". 

December  18,  sundry  affidavits  from  Wyoming,  relative  to  the  dis- 
turbances there,  between  the  people  of  Connecticut  and  Pennsylvania 
"were  laid  before  Congress  and  read". 

Prior  to  December  20,  1775,  the  Congress  adopted  a  Resolution  as 
follows : 

"Whereas  the  colony  of  Connecticut  has,  by  a  certain  act  of 
their  assembly,  resolved  that  no  further  settlements  be  made  on 
the  lands  disputed  between  them  and  Pennsylvania,  without  li- 
cense from  said  assembly, 

Resolved,  That  it  be  recommended  to  the  colony  of  Connecticut 
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not  to  introduce  any  settlers  on  the  said  lands  till  the  further 
order  of  this  Congress,  or  until  the  said  dispute  shall  be  settled". 

The  Wyoming  Massacre — resulting  in  a  practical  extermination  by 
the  Indians  of  the  inhabitants  of  the  "Wyoming  Valley — brought  the 
controversy,  for  the  time  being,  to  an  end,  and  it  was  never  resumed 
before  the  Congress. 

THE  MATTER  OF  THE  NEW  HAMPSHIRE  GRANTS. 

The  area  which  is  now  Vermont,  was,  for  historical  reasons,  known, 
at  an  early  period,  as  "The  New  Hampshire  Grants,"  It  was  claimed 
by  New  York  and  New  Hampshire.  The  inhabitants,  however, 
claimed  an  independent  status,  and  formed  a  Revolutionary  organiza- 
tion of  their  own,  and.  May  8,  1YY6,  petitioned  Congress  for  recogni- 
tion.   Congress  heard  them  through  a  committee. 

May  30,  1776,  the  committee  reported  as  follows : 

"The  committee,  to  whom  the  petition  address  and  remon- 
strance of  the  persons  inhabiting  that  part  of  America,  which  is 
commonly  called  and  known  by  the  name  of  the  New  Hampshire 
grants,  was  referred,  have  examined  the  matter  thereof,  and  come 
to  the  following  resolution  thereupon: 

Resolved,  that  it  is  the  opinion  of  this  committee,  that  it  be 
recommend  to  the  petitioners,  for  the  present,  to  submit  to  the 
government  of  New  York,  and  contribute  their  assistance,  with 
their  countrymen,  in  the  contest  between  Great  Britain  and  the 
united  colonies ;  but  that  such  submission  ought  not  to  prejudice 
the  right  of  them  or  others  to  the  lands  in  controversy,  or  any 
part  of  them,  nor  be  construed  to  affirm  or  admit  the  jurisdiction 
of  New  York  in  and  over  that  country;  and,  when  the  present 
Troubles  are  at  an  End  the  final  Determination  of  their  Right 
may  be  mutually  referr'd  to  proper  Judges".'^ 

May  30,  1776,  one  Captain  Allen  presented  to  Congress  a  petition 
in  behalf  of  the  inhabitants  of  the  New  Hampshire  Grants.  June  4, 
it  was  resolved: 

"That  Captain  Allen  have  leave  to  withdraw  the  petition  by 
him  delivered,  in  behalf  of  the  inhabitants  of  the  New  Hamp- 
shire Grants,  he  representing  that  he  has  left  at  home  some 
papers  and  vouchers  necessary  to  support  the  allegations  therein 
contained". 

THE  DECLARATION  OF  INDEPENDENCE. 
In  Congress,  July  4,  1776. 

The  Unanimous  Declaration  of  the  Thirteen  United  States  of 

America. 

Wien  in  the  Course  of  human  events,  it  becomes  necessary  for  one 
people  to  dissolve  the  political  bands  which  have  connected  them  with 

iNow  on  file,  In  Papers  of  the  Continental  Congress  No.  69,  I,  folios  31-43,  111, 
with  an  unsigned  statement  In  the  writing  of  Silas  Deane.  Jour.  Cong.  Llbr.  of 
Cong.  Ed.,    Ill,   p.  435.   note. 
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another,  and  to  assume  among  the  Powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  Laws  of  Nature  and  of  Nature's  God 
entitle  them,  a  decent  respect  to  the  opinions  of  mankind  requires 
that  they  should  declare  the  causes  which  impel  them  to  the  separa- 
tion. 

We  hold  these  truths  to  he  self-evident,  that  all  men  are  created 
equal,  that  they  are  endowed  by  their  Creator  with  certain  unalien- 
able Eights,  that  among  these  are  Life,  Liberty  and  the  pursuit  of 
Happiness.  That  to  secure  these  rights.  Governments  are  instituted 
among  Men,  deriving  their  just  powers  from  the  consent  of  the  gov- 
erned. That  whenever  any  Form  of  Government  becomes  destructive 
of  these  ends,  it  is  the  Eight  of  the  People  to  alter  or  to  abolish  it, 
and  to  institute  new  Government,  laying  its  foundation  on  such  prin- 
ciples and  organizing  its  powers  in  such  form,  as  to  them  shall  seem 
most  likely  to  effect  their  Safety  and  Happiness.  Prudence,  indeed, 
will  dictate  that  Governments  long  established  should  not  be  changed 
for  light  and  transient  causes;  and  accordingly  all  experience  hath 
shown,  that  mankind  are  more  disposed  to  suffer,  while  evils  are  suf- 
f erable,  than  to  right  themselves  by  abolishing  the  forms  to  which  they 
are  accustomed.  But  when  a  long  train  of  abuses  and  usurpations, 
pursuing  invariably  the  same  Object,  evinces  a  design  to  reduce  them 
under  absolute  Despotism,  it  is  their  right,  it  is  their  duty,  to  throw 
off  such  Government,  and  to  provide  new  Guards  for  their  future  se- 
curity.— Such  has  been  the  patient  sufferance  of  these  Colonies ;  and 
such  is  now  the  necessity  which  constrains  them  to  alter  their  former 
Systems  of  Government.  The  history  of  the  present  King  of  Great 
Britain  is  a  history  of  repeated  injuries  and  usurpations,  all  having 
in  direct  object  the  establishment  of  an  absolute  Tyranny  over  these 
States.    To  prove  this,  let  Facts  be  submitted  to  a  candid  world. 

He  has  refused  his  Assent  to  Laws,  the  most  wholesome  and  neces- 
sary for  the  public  good. 

He  has  forbidden  his  Governors  to  pass  Laws  of  immediate  and 
pressing  importance,  unless  suspended  in  their  operation  till  his  As- 
sent should  be  obtained;  and  when  so  suspended,  he  has  utterly  neg- 
lected to  attend  to  them. 

He  has  refused  to  pass  other  Laws  for  the  accommodation  of  large 
districts  of  people,  unless  those  people  would  relinquish  the  right  of 
Representation  in  the  Legislature,  a  right  inestimable  to  them  and 
formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncom- 
fortable, and  distant  from  the  depository  of  their  Public  Eecords,  for 
the  sole  purpose  of  fatiguing  them  into  compliance  with  his  measures. 

He  has  dissolved  Eepresentative  Houses  repeatedly,  for  opposing 
with  manly  firmness  his  invasions  on  the  rights  of  the  people. 

He  has  refused  for  a  long  time,  after  such  dissolutions,  to  cause 
others  to  be  elected;  whereby  the  Legislative  Powers,  incapable  of 
Annihilation,  have  returned  to  the  People  at  large  for  their  exercise; 
the  State  remaining  in  the  mean  time  exposed  to  all  the  dangers  of 
invasion  from  without,  and  convulsions  within. 

He  has  endeavoured  to  prevent  the  population  of  these  States ;   for 
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that  purpose  obstructing  the  Laws  for  Naturalization  of  Foreigners; 
refusing  to  pass  others  to  encourage  their  migration  hither,  and 
raising  the  conditions  of  new  Appropriations  of  Lands. 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  his 
Assent  to  Laws  for  establishing  Judiciary  Powers. 

He  has  made  Judges  dependent  on  his  Will  alone,  for  the  tenure  of 
their  offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  New  Offices,  and  sent  hither  swarms 
of  Officers  to  harrass  our  People,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace.  Standing  Armies  without 
the  Consent  of  our  legislature. 

He  has  affected  to  render  the  Military  independent  of  and  superior 
to  the  Civil  Power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign 
to  our  constitution,  and  unacknowledged  by  our  laws ;  giving  his  As- 
sent to  their  Acts  of  pretended  Legislation : 

For  quartering  large  bodies  of  armed  troops  among  us: 
For  protecting  them  by  a  Mock  Trial,  from  Punishment  for  any 
Murders  which  they  should  commit  on  the  inhabitants  of  these  States : 
For  cutting  off  our  Trade  with  all  parts  of  the  world : 
For  imposing  taxes  on  us  without  our  Consent : 
For  depriving  us  in  many  cases,  of  the  benefits  of  Trial  by  jury : 
For  transporting  us  beyond  Seas  to  be  tried  for  pretended  offences : 
For  abolishing  the  free  System  of  English  Laws  in  a  neighboring 
Province,  establishing  therein  an  Arbitrary  government,  and  enlarg- 
ing its  Boundaries  so  as  to  render  it  at  once  an  example  and  fit  in- 
strument for  introducing  the  same  absolute  rule  into  these  Colonies : 

For  taking  away  our  Charters,  abolishing  our  most  valuable  laws, 
and  altering  fundamentally  the  Forips  of  our  Governments : 

For  suspending  our  own  Legislatures,  and  declaring  themselves  in- 
vested with  Power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  Government  here,  by  declaring  us  out  of  his  Pro- 
tection and  waging  War  against  us. 

He  has  plundered  our  seas,  ravaged  our  Coasts,  burnt  our  towns, 
and  destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  armies  of  foreign  mercenaries 
to  compleat  the  works  of  death,  desolation  and  tyranny,  already 
begun  with  circumstances  of  Cruelty  and  perfidy  scarcely  paralleled 
in  the  most  barbarous  ages,  and  totally  unworthy  the  Head  of  a  civ- 
ilized nation. 

He  has  constrained  our  fellow  Citizens  taken  Captive  on  the  high 
Seas  to  bear  Arms  against  their  Country,  to  become  the  executioners 
of  their  friends  and  Brethren,  or  to  fall  themselves  by  their  Hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has  en- 
deavored to  bring  on  the  inhabitants  of  our  frontiers,  the  merciless 
Indian  Savages,  whose  known  rule  of  warfare,  is  an  undistinguished 
destruction  of  all  ages,  sexes  and  conditions. 

In  every  stage  of  these  Oppressions  We  have  Petitioned  for  Redress 
in  the  most  humble  terms:  Our  repeated  Petitions  have  been  an- 
swered only  by  repeated  injury.    A  Prince,  whose  character  is  thus 
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marked  by  every  act  which  may  define  a  Tyrant,  is  unfit  to  be  the 
ruler  of  a  free  People. 

Nor  have  We  been  wanting  in  attention  to  our  British  brethren. 
We  have  warned  them  from  time  to  time  of  attempts  by  their  legis- 
lature to  extend  an  unwarrantable  jurisdiction  over  us.  We  have  re- 
minded them  of  the  circumstances  of  our  emigration  and  settlement 
here.  We  have  appealed  to  their  native  justice  and  magnanimity,  and 
we  have  conjured  them  by  the  ties  of  our  common  kindred  to  disavow 
these  usurpations,  which  would  inevitably  interrupt  our  connections 
and  correspondence.  They  too  have  been  deaf  to  the  voice  of  justice 
and  of  consanguinity.  We  must,  therefore,  acquiesce  in  the  necessity, 
which  denounces  our  Separation,  and  hold  them,  as  we  hold  the  rest 
of  mankind,  Enemies  in  War,  in  Peace  Friends. 

We,  therefore,  the  Representatives  of  the  United  States  of  America, 
in  General  Congress  Assembled,  appealing  to  the  Supreme  Judge  of 
the  world  for  the  rectitude  of  our  intentions,  do,  in  the  Name,  and  by 
Authority,  of  the  good  People  of  these  Colonies,  solemnly  publish  and 
declare.  That  these  United  Colonies,  are,  and  of  Eight  ought  to  be.  Free 
and  Independent  States ;  that  they  are  Absolved  from  all  Allegiance 
to  the  British  Crown,  and  that  all  political  connection  between  them 
and  the  State  of  Great  Britain,  is  and  ought  to  be  totally  dissolved; 
and  that  as  Free  and  Independent  States,  they  have  full  Power  to 
levy  War,  conclude  Peace,  contract  Alliances,  establish  Commerce, 
and  to  do  all  other  Acts  and  Things  which  Independent  States  may  of 
right  do.  And  for  the  support  of  this  Declaration,  with  a  firm  reliance 
on  the  Protection  of  Divine  Providence,  we  mutually  pledge  to  each 
other  our  Lives,  our  Fortunes  and  our  sacred  Honor. 

THE  ARTICLES  OF  CONFEDERATION  (1781). ^ 

Articles  of  Confederation  and  Perpetual  Union  between  the  States  of 
New  Hampshire,  Massachusetts  Bay,  Rhode  Island  and  Provi- 
dence Plantations,  Connecticut,  New  York,  New  Jersey,  Pennsyl- 
vania, Delaware,  Maryland,  Virginia,  North  Carolina,  South 
Carolina,  and  Georgia. 

Article  I. — The  style  of  this  Confederacy  shall  be,  "The  United 
States  of  America." 

Art.  II. — Each  State  retains  its  sovereignty,  freedom,  and  inde- 
pendence, and  every  power,  jurisdiction,  and  right,  which  is  not  by 
this  Confederation  expressly  delegated  to  the  United  States  in  Con- 
gress assembled. 

Art.  III.— The  said  States  hereby  severally  enter  into  a  firm 
league  of  friendship  with  each  other,  for  their  common  defense,  the 
security  of  their  liberties,  and  their  mutual  and  general  weKare, 
binding  themselves  to  assist  each  other  against  all  force  ofiered  to, 
or  attacks  made  upon,  them,  or  any  of  them,  on  account  of  religion, 
sovereignty,  trade,  or  any  other  pretense  whatever. 

Art.  IV.- — The  better  to  secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  different  States  in  this  Union, 

II.  E.  effective  1781. 
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the  free  inhabitants  of  each  of  these  States,  paupers,  vagabonds,  and 
fugitives  from  justice  excepted,  shall  be  entitled  to  all  privileges  and 
immunities  of  free  citizens  in  the  several  States;  and  the  people  of 
each  State  shall  have  free  ingress  and  egress  to  and  from  any  other 
State,  and  shall  enjoy  tlierein  all  the  privileges  of  trade  and  com- 
merce subject  to  the  same  duties,  impositions,  and  restrictions  as  the 
inhabitants  thereof  respectively;  provided  that  such  restrictions  shall 
not  extend  so  far  as  to  prevent  the  removal  of  property  imported  into 
any  State  to  any  other  State  of  which  the  owner  is  an  inhabitant; 
provided  also,  that  no  imposition,  duties,  or  restriction  shall  be  laid 
by  any  State  on  the  property  of  the  United  States  or  either  of  them. 
If  any  person  guilty  of,  or  charged  with,  treason,  felony,  or  other 
high  misdemeanor  in  any  State  shall  flee  from  justice  and  be  found 
in  any  of  the  United  States,  he  shall,  upon  demand  of  the  governor 
or  executive  power  of  the  State  from  which  he  fled,  be  delivered  up 
and  removed  to  the  State  having  jurisdiction  of  his  ofiense.  Full 
faith  and  credit  shall  be  given  in  each  of  these  States  to  the  records, 
acts,  and  judicial  proceedings  of  the  courts  and  magistrates  of  every 
other  State. 

Art.  V. — For  the  more  convenient  management  of  the  general  in- 
terests of  the  United  States,  delegates  shall  be  annually  appointed  in 
such  manner  as  the  Legislature  of  each  State  shall  direct,  to  meet  in 
Congress  on  the  first  Monday  in  November,  in  every  year,  with  a 
power  reserved  to  each  State  to  recall  its  delegates,  or  any  of  them, 
at  any  time  within  the  year,  and  to  send  others  in  their  stead  for  the 
remainder  of  the  year.  No  State  shall  be  represented  in  Congress 
by  less  than  two,  nor  by  more  than  seven  members;  and  no  person 
shall  be  capable  of  being  a  delegate  for  more  than  three  years  in  any 
term  of  six  years ;  nor  shall  any  person,  being  a  delegate,  be  capable 
of  holding  any  office  under  the  United  States  for  which  he,  or  an- 
other for  his  benefit,  receives  any  salaiy,  fees,  or  emolument  of  any 
kind.  Each  State  shall  maintain  its  own  delegates  in  any  meeting 
of  the  States  and  while  they  act  as  members  of  the  Committee  of  the 
States.  In  determining  questions  in  the  United  States  in  Congress 
assembled,  each  State  shall  have  one  vote.  Freedom  of  speech  and 
debate  in  Congress  shall  not  be  impeached  or  questioned  in  any  court 
or  place  out  of  Congress ;  and  the  members  of  Congress  shall  be  pro- 
tected in  their  persons  from  arrests  and  imprisonment  during  the 
time  of  their  going  to  and  from,  and  attendance  on.  Congress,  except 
for  treason,  felony,  or  breach  of  the  peace. 

Art.  VI. — No  State,  without  the  consent  of  the  United  States,  in 
Congress  assembled,  shall  send  any  embassy  to,  or  receive  any  em- 
bassy from,  or  enter  into  any  conference,  agreement,  alliance,  or 
treaty  with  any  king,  prince,  or  state;  nor  shall  any  person  holding 
any  office  of  profit  or  trust  under  the  United  States,  or  any  of  them, 
accept  of  any  present,  emolument,  office,  or  title  of  any  kind  what- 
ever from  any  king,  prince,  or  foreign  state;  nor  shall  the  United 
States,  in  Congress  assembled,  or  any  of  them,  grant  any  title  of 
nobility. 

No  two  or  more  States  shall  enter  into  any  treaty,  confederation,  or 
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alliance  whatever  between  them,  without  the  consent  of  the  United 
States,  in  Congress  assembled,  specifying  accurately  the  purposes  for 
which  the  same  is  to  be  entered  into,  and  how  long  it  shall  continue. 

No  State  shall  lay  any  imposts  or  duties  which  may  interfere  with 
any  stipulations  in  treaties  entered  into  by  the  United  States,  in 
Congress  assembled,  with  any  king,  prince,  or  state,  in  pursuance  of 
any  treaties  already  proposed  by  Congress  to  the  courts  of  France  and 
Spain. 

No  vessel  of  war  shall  be  kept  up  in  time  of  peace  by  any  State  except 
such  number  only  as  shall  be  deemed  necessary  by  the  United  States, 
in  Congress  assembled,  for  the  defense  of  such  State  or  its  trade,  nor 
shall  any  body  of  forces  be  kept  up  by  any  State  in  time  of  peace, 
except  such  number  only  as,  in  the  judgment  of  the  United  States,  in 
Congress  assembled,  shall  be  deemed  requisite  to  garrison  the  forts 
necessary  for  the  defense  of  such  State ;  but  every  State  shall  always 
keep  up  a  well-regulated  and  disciplined  militia,  sufficiently  armed 
and  accoutred,  and  shall  provide  and  constantly  have  ready  for  use 
in  public  stores  a  due  number  of  field-pieces  and  tents,  and  a  proper 
quantity  of  arms,  ammunitions,  and  camp  equipage. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United 
States,  in  Congress  assembled,  unless  such  State  be  actually  invaded 
by  enemies,  or  shall  have  received  certain  advice  of  a  resolution  being 
formed  by  some  nation  of  Indians  to  invade  such  State,  and  the  dan- 
ger is  so  imminent  as  not  to  admit  of  a  delay  till  the  United  States, 
in  Congress  assembled,  can  be  consulted;  nor  shall  any  State  grant 
commissions  to  any  ships  or  vessels  of  war,  nor  letters  of  marque  or 
reprisal,  except  it  be  after  a  declaration  of  war  by  the  United  States, 
in  Congress  assembled,  and  then  only  against  the  kingdom  or  state. 
and  the  subjects  thereof,  against  which  war  has  been  so  declared,  and 
under  such  regulations  as  shall  be  established  by  the  United  States, 
in  Congress  assembled,  unless  such  State  be  infested  by  pirates,  in 
which  case  vessels  of  war  may  be  fitted  out  for  that  occasion,  and 
kept  so  long  as  the  danger  shall  continue,  or  until  the  United  States, 
in  Congress  assembled,  shall  determine  otherwise. 

Art.  VII. — When  land  forces  are  raised  by  any  State  for  the  com- 
mon defense,  all  officers  of  or  under  the  rank  of  Colonel  shall  be  ap- 
pointed by  the  Legislature  of  each  State  respectively  by  whom  such 
forces  shall  be  raised,  or  in  such  manner  as  such  State  shall  direct, 
and  all  vacancies  shall  be  filled  up  by  the  State  which  first  made  the 
appointment.  ^ 

Art.  VIII. — All  charges  of  war,  and  all  other  expenses  that  shall 
be  incurred  for  the  common  defense,  or  general  welfare,  and  allowed 
by  the  United  States,  in  Congress  assembled,  shall  be  defrayed  out  of 
a  common  treasury,  which  shall  be  supplied  by  the  several  States  in 
proportion  to  the  value  of  all  land  within  each  State,  granted  to,  or 
surveyed  for,  any  person,  as  such  land  and  the  buildings  and  improve- 
ments thereon  shall  be  estimated,  according  to  such  mode  as  the 
United  States,  in  Congress  assembled,  shall,  from  time  to  time,  direct 
and  appoint.  The  taxes  for  paying  that  proportion  shall  be  laid  and 
levied  by  the  authority  and  direction  of  the  Legislatures  of  the  several 
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States,  within  the  time  agreed  upon  by  the  United  States,  in  Congress 
assembled. 

Art.  IX. — The  United  States,  in  Congress  assembled,  shall  have  the 
sole  and  exclusive  right  and  power  of  determining  on  peace  and  war, 
except  in  the  cases  mentioned  in  the  sixth  Article;  of  sending  and 
receiving  ambassadors;  entering  into  treaties  and  alliances,  pro- 
vided that  no  treaty  of  commerce  shall  be  made,  whereby  the  legisla- 
tive power  of  the  respective  States  shall  be  restrained  from  imposing 
such  imposts  and  duties  on  foreigners  as  their  own  people  are  sub- 
jected to,  or  from  prohibiting  the  exportation  or  importation  of  any 
species  of  goods  or  commodities  whatever;  of  establishing  rules  for 
deciding,  in  all  cases,  what  captures  on  land  and  water  shall  be  legal, 
and  in  what  manner  prizes  taken  by  land  or  naval  forces  in  the  serv- 
ice of  the  United  States  shall  be  divided  or  appropriated ;  of  granting 
letters  of  marque  and  reprisal  in  times  of  peace;  appointing  courts 
for  the  trial  of  piracies  and  felonies  committed  on  the  high  seas ;  and 
establishing  courts  for  receiving  and  determining  finally  appeals  in 
all  cases  of  captures;  provided  that  no  member  of  Congress  shall  be 
appointed  a  judge  of  any  of  the  said  courts. 

The  United  States,  in  Congress  assembled,  shall  also  be  the  last 
resort  on  appeal  in  all  disputes  and  differences  now  subsisting,  or  that 
hereafter  may  arise  between  two  or  more  States  concerning  boundary, 
jurisdiction,  or  any  other  cause  whatever;  which  authority  shall  al- 
ways be  exercised  in  the  manner  following :  Whenever  the  legislative 
or  executive  authority,  or  lawful  agent  of  any  State  in  controversy 
with  another,  shall  present  a  petition  to  Congress,  stating  the  matter 
in  question,  and  praying  for  a  hearing,  notice  thereof  shall  be  given 
by  order  of  Congress  to  the  legislative  or  executive  authority  of  the 
other  State  in  controversy,  and  a  day  assigned  for  the  appearance  of 
the  parties  by  their  lawful  agents,  who  shall  then  be  directed  to  ap- 
point, by  joint  consent,  commissioners  or  judges  to  constitute  a  court 
for  hearing  and  determining  the  matter  in  question;  but  if  they  can- 
not agree.  Congress  shall  name  three  persons  out  of  each  of  the 
United  States,  and  from  the  list  of  such  persons  each  party  shall 
alternately  strike  out  one,  the  petitioners  beginning,  until  the  num- 
ber shall  be  reduced  to  thirteen ;  and  from  that  number  not  less  than 
seven  nor  more  than  nine  names,  as  Congress  shall  direct,  shall,  in 
the  presence  of  Congress,  be  drawn  out  by  lot;  and  the  persons  whose 
names  shall  be  so  drawn,  or  any  five  of  them,  shall  be  commissioners 
or  judges,  to  hear  and  finally  determine  the  controversy,  so  always  as 
a  major  part  of  the  judges  who  shall  hear  the  cause  shall  agree  in  the 
determination;  and  if  either  party  shall  neglect  to  attend  at  the  day 
appointed,  without  showing  reasons  which  Congress  shall  judge  suffi- 
cient, or  being  present,  shall  refuse  to  strike,  the  Congress  shall  pro- 
ceed to  nominate  three  persons  out  of  each  State,  and  the  secretary 
of  Congress  shall  strike  in  behalf  of  such  party  absent  or  refusing; 
and  the  judgment  and  sentence  of  the  court,  to  be  appointed  in  the 
manner  before  prescribed,  shall  be  final  and  conclusive;  and  if  any 
of  the  parties  shall  refuse  to  submit  to  the  authority  of  such  court, 
or  to  appear  or  defend  their  claim  or  cause,  the  court  shall  neverthe- 
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less  proceed  to  pronounce  sentence  or  judgment,  which  shall  in  like 
manner  be  final  and  decisive;  the  judgment  or  sentence  and  other 
proceedings  being  in  either  case  transmitted  to  Congress,  and  lodged 
among  the  acts  of  Congress  for  the  security  of  the  parties  concerned; 
provided,  that  every  commissioner,  before  he  sits  in  judgment,  shall 
take  an  oath,  to  be  administered  by  one  of  the  judges  of  the  supreme 
or  superior  court  of  the  State  where  the  cause  shall  be  tried,  "well 
and  truly  to  hear  and  determine  the  matter  in  question,  according  to 
the  best  of  his  judgment,  without  favor,  affection,  or  hope  of  re- 
ward." Provided,  also,  that  no  State  shall  be  deprived  of  territory  for 
the  benefit  of  the  United  States. 

All  controversies  concerning  the  private  right  of  soil  claimed  under 
different  grants  of  two  or  more  States,  whose  jurisdictions,  as  they 
may  respect  such  lands  and  the  States  which  passed  such  grants,  are 
adjusted,  the  said  grants  or  either  of  them  being  at  the  same  time 
claimed  to  have  originated  antecedent  to  such  settlement  of  jurisdic- 
tion, shall,  on  the  petition  of  either  party  to  the  Congress  of  the 
United  States,  be  finally  determined,  as  near  as  may  be,  in  the  same 
manner  as  is  before  prescribed  for  deciding  disputes  respecting  terri- 
torial jurisdiction  between  different  States. 

The  United  States,  in  Congress  assembled,  shall  also  have  the  sole 
and  exclusive  right  and  power  of  regulating  the  alloy  and  value  of 
coin  struck  by  their  own  authority,  or  by  that  of  the  respective  States ; 
fixing  the  standard  of  weights  and  measures  throughout  the  United 
States;  regulating  the  trade  and  managing  all  affairs  with  the  In- 
dians, not  members  of  any  of  the  States;  provided  that  the  legisla- 
tive right  of  any  State,  within  its  own  limits,  be  not  infringed  or 
violated;  establishing  and  regulating  post-offices  from  one  State  to 
another,  throughout  all  the  United  States,  and  exacting  such  postage 
on  the  papers  passing  through  the  same  as  may  be  requisite  to  defray 
the  expenses  of  the  said  office;  appointing  all  officers  of  the  land 
forces  in  the  service  of  the  United  States,  excepting  regimental  of- 
ficers ;  appointing  all  the  officers  of  the  naval  forces,  and  commission- 
ing all  officers  whatever  in  the  service  of  the  United  States;  making 
rules  for  the  government  and  regulation  of  the  said  land  and  naval 
forces,  and  directing  their  operations. 

The  United  States,  in  Congress  assembled,  shall  have  authority  to 
appoint  a  committee,  to  sit  in  the  recess  of  Congress,  to  be  denom- 
inated "A  Committee  of  the  States,"  and  to  consist  of  one  delegate 
from  each  State,  and  to  appoint  such  other  committees  and  civil  of- 
ficers as  may  be  necessary  for  managing  the  general  affairs  of  the 
United  States  under  their  direction;  to  appoint  one  of  their  number 
to  preside ;  provided  that  no  person  be  allowed  to  serve  in  the  office  of 
president  more  than  one  year  in  any  term  of  three  years;  to  ascer- 
tain the  necessary  sums  of  money  to  be  raised  for  the  service  of  the 
United  States,  and  to  appropriate  and  apply  the  same  for  defraying 
the  public  expenses;  to  borrow  money  or  emit  bills  on  the  credit  of 
the  United  States,  transmitting  every  half  year  to  the  respective 
States  an  account  of  the  sums  of  money  so  borrowed  or  emitted;  to 
build  and  equip  a  navy;    to  agree  upon  the  number  of  land  forces. 
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and  to  make  requisitiona  from  each  State  for  its  quota,  in  proportion 
to  the  number  of  white  inhabitants  in  such  State,  which  requisition 
shall  be  binding;  and  thereupon  the  Legislature  of  each  State  shall 
appoint  the  regimental  officers,  raise  the  men,  and  clothe,  arm,  and 
equip  them  in  a  soldier-like  manner,  at  the  expense  of  the  United 
States ;  and  the  officers  and  men  so  clothed,  armed,  and  equipped  shall 
march  to  the  place  appointed,  and  within  the  time  agreed  on  by  the 
United  States,  in  Congress  assembled;  but  if  the  United  States,  in 
Congress  assembled,  shall,  on  consideration  of  circumstances,  judge 
proper  that  any  State  should  not  raise  men,  or  should  raise  a  smaller 
number  than  its  quota,  and  that  any  other  State  should  raise  a  greater 
number  of  men  than  the  quota  thereof,  such  extra  number  shall  be 
raised,  officered,  clothed,  armed,  and  equipped  in  the  same  manner 
as  the  quota  of  such  State,  unless  the  Legislature  of  such  State  shall 
judge  that  such  extra  number  can  not  be  safely  spared  out  of  the 
same,  in  which  case  they  shall  raise,  officer,  clothe,  arm,  and  equip  as 
many  of  such  extra  number  as  they  judge  can  be  safely  spared,  and 
the  officers  and  men  so  clothed,  armed,  and  equipped  shall  march  to 
the  place  appointed,  and  within  the  time  agreed  on  by  the  United 
States,  in  Congress  assembled. 

The  United  States,  in  Congress  assembled,  shall  never  engage  in 
a  war,  nor  grant  letters  of  marque  and  reprisal  in  time  of  peace,  nor 
enter  into  any  treaties  or  alliances,  nor  coin  money,  nor  regulate  the 
value  thereof,  nor  ascertain  the  sums  and  expenses  necessary  for  the 
defense  and  welfare  of  the  United  States,  or  any  of  them,  nor  emit 
bills,  nor  borrow  money  on  the  credit  of  the  United  States,  nor  ap- 
propriate money,  nor  agree  upon  the  number  of  vessels  of  war  to  be 
built  or  purchased,  or  the  number  of  land  or  sea  forces  to  be  raised, 
nor  appoint  a  commander-in-chief  of  the  army  or  navy,  unless  nine 
States  assent  to  the  same,  nor  shall  a  question  on  any  other  point, 
except  for  adjourning  from  day  to  day,  be  determined,  unless  by  the 
votes  of  a  majority  of  the  United  States,  in  Congress  assembled. 

The  Congress  of  the  United  States  shall  have  power  to  adjourn  to 
any  time  within  the  year,  and  to  any  place  within  the  United  States, 
so  that  no  period  of  adjournment  be  for  a  longer  duration  than  the 
space  of  six  months,  and  shall  publish  the  journal  of  their  proceedings 
monthly,  except  such  parts  thereof  relating  to  treaties,  alliances,  or 
military  operations  as  in  their  judgment  require  secresy ;  and  the  yeas 
and  nays  of  the  delegates  of  each  State,  on  any  question,  shall  be  en- 
tered on  the  journal  when  it  is  desired  by  any  delegate;  and  the  dele- 
gates of  a  State,  or  any  of  them,  at  his  or  their  request,  shall  be  fur- 
nished with  a  transcript  of  the  said  journal  except  such  parts  as  are 
above  excepted,  to  lay  before  the  Legislatures  of  the  several  States. 

Art.  X. — The  Committee  of  the  States,  or  any  nine  of  them,  shall 
be  authorized  to  execute,  in  the  recess  of  Congress,  such  of  the  pow- 
ers of  Congress  as  the  United  States,  in  Congress  assembled,  by  the 
consent  of  nine  States,  shall,  from  time  to  time,  think  expedient  to 
vest  them  with ;  provided  that  no  power  be  delegated  to  the  said  Com- 
mittee, for  the  exercise  of  which,  by  the  Articles  of  Confederation,  the 
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voice  of  nine  States  in  the  Congress  of  the  United  States  assembled 
is  requisite. 

Art.  XI. — Canada,  acceding  to  this  Confederation,  and  joining  in 
the  measures  of  the  United  States,  shall  be  admitted  into,  and  entitled 
to  all  the  advantages  of  this  Union;  but  no  other  colony  shall  be 
admitted  into  the  same,  unless  such  admission  be  agreed  to  by  nine 
States. 

Art.  XII. — All  bills  of  credit  emitted,  moneys  borrowed,  and  debts 
contracted  by  or  under  the  authority  of  Congress,  before  the  assem- 
bling of  the  United  States  in  pursuance  of  the  present  Confederation, 
shall  be  deemed  and  considered  as  a  charge  against  the  United  States, 
for  payment  and  satisfaction  whereof  the  said  United  States  and  the 
public  faith  are  hereby  solemnly  pledged. 

Art.  XIII. — Every  State  shall  abide  by  the  determinations  of  the 
United  States,  in  Congress  assembled,  on  all  questions  which  by  this 
Confederation  are  submitted  to  them.  And  the  Articles  of  this  Con- 
federation shall  be  inviolably  observed  by  every  State,  and  the  Union 
shall  be  perpetual;  nor  shall  any  alteration  at  any  time  hereafter  be 
made  in  any  of  them,  unless  such  alteration  be  agreed  to  in  a  Con- 
gress of  the  United  States,  and  be  afterwards  confirmed  by  the  Legis- 
latures of  every  State. 

And  whereas  it  hath  pleased  the  great  Governor  of  the  world  to 
incline  the  hearts  of  the  Legislatures  we  respectively  represent  in 
Congress  to  approve  of,  and  to  authorize  us  to  ratify,  the  said  Articles 
of  Confederation  and  perpetual  Union,  know  ye,  that  we,  the  under- 
signed delegates,  by  virtue  of  the  power  and  authority  to  us  given  for 
that  purpose,  do,  by  these  presents,  in  the  name  and  in  behalf  of  our 
respective  constituents,  fully  and  entirely  ratify  and  confirm  each  and 
every  of  the  said  Articles  of  Confederation  and  perpetual  Union,  and 
all  and  singular  the  matters  and  things  therein  contained.  And  we 
do  further  solemnly  plight  and  engage  the  faith  of  our  respective 
constituents,  that  they  shall  abide  by  the  determinations  of  the 
United  States,  in  Congress  assembled,  on  all  questions  which  by  the 
said  Confederation  are  submitted  to  them;  and  that  the  Articles 
thereof  shall  be  inviolably  observed  by  the  States  we  respectively  rep- 
resent, and  that  the  Union  shall  be  perpetual. 

In  witness  whereof  we  have  hereunto  set  our  hands  in  Congress. 
Done  at  Philadelphia  in  the  State  of  Pennsylvania  the  ninth 
day  of  July  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  seventy-eight,  and  in  the  third  year  of  the  inde- 
pendence of  America. 
[Signatures]. 

THE  ORDINANCE  OF  1784. 

[The  original  "Northwest"  Ordinance:  Covered,  enlarged,  and 
in  terms  repealed  by  the  "Northwest  Ordinance"  of  1787,  below] . 

Resolved,  that  so  much  of  the  territory  ceded  or  to  be  ceded  by 
individual  states  to  the  United  States  as  is  already  purchased  or  shall 
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be  purchased  of  the  Indian  inhabitants  and  offered  for  sale  by  Con- 
gress, shall  be  divided  into  distinct  states,  in  the  following  manner, 
as  nearly  as  such  cessions  will  admit;  that  is  to  say,  by  parallels  of 
latitude,  so  that  each  state  shall  comprehend  from  South  to  North  two 
degrees  of  latitude  beginning  to  count  from  the  completion  of  thirty- 
one  degrees  North  of  the  Equator;  and  by  meridians  of  longitude, 
one  of  which  shall  pass  through  the  lowest  point  of  the  rapids  of  Ohio, 
and  the  other  through  the  Western  Cape  of  the  mouth  of  the  Great 
Kanhaway,  but  the  territory  Eastward  of  this  last  meridian,  between 
the  Ohio,  Lake  Erie,  and  Pennsylvania ;  shall  be  one  state,  whatsoever 
may  be  its  comprehension  of  latitude.  That  which  may  lie  beyond 
the  completion  of  the  45th  degree  between  the  said  meridians  shall 
make  part  of  the  state  adjoining  it  on  the  South,  and  that  part  of  the 
Ohio  which  is  between  the  same  meridians  coinciding  nearly  with  the 
parallel  of  39  degrees  shall  be  substituted  so  far  in  lieu  of  that  parallel 
as  a  boundary  line. 

That  the  settlers  on  any  territory  so  purchased  and  offered  for  sale 
shall,  either  on  their  own  petition,  or  on  the  order  of  Congress,  re- 
ceive authority  from  them  with  appointments  of  time  and  place  for 
their  free  males  of  full  age,  within  the  limits  of  their  state,  to  meet 
together  for  the  purpose  of  establishing  a  temporary  government,  to 
adopt  the  constitution  and  laws  of  any  one  of  the  original  states,  so 
that  such  laws  nevertheless  shall  be  subject  to  alteration  by  their 
ordinary  legislature;  and  to  erect,  subject  to  a  like  alteration,  coun- 
ties or  townships  for  the  election  of  members  for  their  legislature. 

That  such  temporary  government  shall  only  continue  in  force  in 
any  state  until  it  shall  have  acquired  20,000  free  inhabitants,  when, 
giving  due  proof  thereof  to  Congress,  they  shall  receive  from  them 
authority  with  appointment  of  time  and  place  to  call  a  convention  of 
representatives  to  establish  a  permanent  Constitution  and  Govern- 
ment for  themselves.  Provided  that  both  the  temporary  and  perma- 
nent governments  be  established  on  these  principles  as  their  basis. 
1.  That  they  shall  forever  remain  a  part  of  this  confederacy  of  the 
United  States  of  America.  2.  That  in  their  persons,  property  and 
territory  they  shall  be  subject  to  the  Government  of  the  United  States 
in  Congress  assembled,  and  to  the  articles  of  Confederation  in  all 
those  cases  in  which  the  original  states  shall  be  so  subject.  3.  That 
they  shall  be  subject  to  pay  a  part  of  the  federal  debts  contracted  or 
to  be  contracted,  to  be  apportioned  on  them  by  Congress,  according  to 
the  same  common  rule  and  measure,  by  which  apportionments  thereof 
shall  be  made  on  the  other  states.  4.  That  their  respective  Govern- 
ments shall  be  in  republican  forms  and  shall  admit  no  person  to  be  a 
citizen  who  holds  any  hereditary  title.  5.  That  after  the  year  1800 
of  the  Christian  aera,  there  shall  be  neither  slavery  nor  involuntary 
servitude  in  any  of  the  said  states,  otherwise  than  in  punishment  of 
crimes  whereof  the  party  shall  have  been  convicted  to  have  been  per- 
sonally guilty. 

That  whensoever  any  of  the  said  states  shall  have,  of  free  inhabi- 
tants, as  many  as  shall  then  be  in  any  one  the  least  numerous  of  the 
thirteen  original  states,  such  state  shall  be  admitted  by  its  delegates 
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into  the  Congress  of  the  United  States  on  an  equal  footing  with  the 
said  original  states:  provided  nine  States  agree  to  such  admission 
according  to  the  reservation  of  the  11th  of  the  articles  of  Confedera- 
tion; and  in  order  to  adopt  the  said  articles  of  confederation  to  the 
state  of  Congress  when  its  numbers  shall  be  thus  increased,  it  shall 
be  proposed  to  the  legislatures  of  the  states  originally  parties  thereto, 
to  require  the  assent  of  two-thirds  of  the  United  States  in  Congress 
assembled  in  all  those  cases  wherein  by  the  said  articles  the  assent  of 
nine  states  is  now  required;  which  being  agreed  to  by  them  shall  be 
binding  on  the  new  states.  Until  such  admission  by  their  delegates 
into  Congress,  any  of  the  said  states  after  the  establishment  of  their 
temporary  government  shall  have  authority  to  keep  a  sitting  member 
in  Congress,  with  a  right  of  debating,  but  not  of  voting. 

That  the  preceding  articles  shall  be  formed  into  a  charter  of  com- 
pact, shall  be  duly  executed  by  the  president  of  the  United  States  in 
Congress  assembled,  under  his  hand  and  the  seal  of  the  United 
States,  shall  be  promulgated  and  shall  stand  as  fundamental  consti- 
tutions between  the  thirteen  original  states  and  each  of  the  several 
states  now  newly  described,  unalterable  but  by  the  joint  consent  of  the 
United  States  in  Congress  assembled,  and  of  the  particular  state 
within  which  such  alteration  is  proposed  to  be  made. 

That  measures  not  inconsistent  with  the  principles  of  the  Con- 
federation and  necessary  for  the  preservation  of  peace  and  good  order 
among  the  settlers  in  any  of  the  said  new  states  until  they  shall  as- 
sume a  temporary  Government  as  aforesaid,  may  from  time  to  time 
be  taken  by  the  United  States  in  Congress  assembled. 

THE  ORDINANCE  OF  1787. 

[The  "Northwest"  Ordinance,  now  commonly  so-called]. 

An  Ordinance  for  the  Government  of  the  Territory  of  the  United 
States  Northwest  of  the  Eiver  Ohio. 

Be  it  ordained  by  the  United  States  in  Congress  assembled,  That 
the  said  territory,  for  the  purposes  of  temporary  government,  be 
one  district,  subject,  however,  to  be  divided  into  two  districts,  as 
future  circumstances  may,  in  the  opinion  of  Congress,  make  it  ex- 
pedient. 

Be  it  ordained  by  the  authority  aforesaid,  That  the  estates,  both  of 
resident  and  non-resident  proprietors  in  the  said  territory,  dying 
intestate,  shall  descend  to,  and  be  distributed,  among  their  children, 
and  the  descendants  of  a  deceased  child,  in  equal  parts ;  the  descend- 
ants of  a  deceased  child  or  grandchild  to  take  the  share  of  their 
deceased  parent  in  equal  parts  among  them:  And  where  there  shall 
be  no  children  or  descendants,  then  in  equal  parts  to  the  next  of 
kin  in  equal  degree;  and,  among  collaterals,  the  children  of  a  de- 
ceased brother  or  sister  of  the  intestate  shall  have,  in  equal  parts 
among  them,  their  deceased  parents'  share;  and  there  shall,  in  no 
case,  be  a  distinction  between  kindred  of  the  whole  and  half-blood; 
saving,  in  all  cases,  to  the  widow  of  the  intestate  her  third  part  of 
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the  real  estate  for  life,  and  one-third  part  of  the  personal  estate ;  and 
this  law,  relative  to  descents  and  dower,  shall  remain  in  full  force 
until  altered  by  the  legislature  of  the  district.  And,  until  the  gov- 
ernor and  judges  shall  adopt  laws  as  hereinafter  mentioned,  estates 
in  the  said  territory  may  be  devised  or  bequeathed  by  wills  in  writ- 
ing, signed  and  sealed  by  him  or  her,  in  whom  the  estate  may  be 
(being  of  full  age,)  and  attested  by  three  witnesses;  and  real  estates 
may  be  conveyed  by  lease  and  release,  or  bargain  and  sale,  signed, 
sealed,  and  delivered  by  the  person,  being  of  full  age,  in  whom  the 
estate  may  be,  and  attested  by  two  witnesses,  provided  such  wills  be 
duly  proved,  and  such  conveyances  be  acknowledged,  or  the  execu- 
tion thereof  duly  proved,  and  be  recorded  within  one  year  after  proper 
magistrates,  courts,  and  registers  shall  be  appointed  for  that  purpose; 
and  personal  property  may  be  transferred  by  delivery;  saving,  how- 
ever, to  the  French  and  Canadian  inhabitants,  and  other  settlers  of 
the  Kaskaskias,  St.  Vincents,  and  the  neighboring  villages  who  have 
heretofore  professed  themselves  citizens  of  Virginia,  their  laws  and 
customs,  now  in  force  among  them,  relative  to  the  descent  and  con- 
veyance of  property. 

Be  it  ordained  by  the  authority  aforesaid,  That  there  shall  be  ap- 
pointed, from  time  to  time,  by  Congress,  a  governor,  whose  commis- 
sion shall  continue  in  force  for  the  term  of  three  years,  unless  sooner 
revoked  by  Congress ;  he  shall  reside  in  the  district,  and  have  a  free- 
hold estate  therein  in  1000  acres  of  land,  while  in  the  exercise  of  his 
office. 

There  shall  be  appointed,  from  time  to  time,  by  Congress,  a  secre- 
tary, whose  commission  shall  continue  in  force  for  four  years  unless 
sooner  revoked;  he  shall  reside  in  the  district,  and  have  a  freehold 
estate  therein  in  500  acres  of  land,  while  in  the  exercise  of  his  office; 
it  shall  be  his  duty  to  keep  and  preserve  the  acts  and  laws  passed  by 
the  legislature,  and  the  public  records  of  the  district,  and  the  pro- 
ceedings of  the  governor  in  his  Executive  department;  and  transmit 
authentic  copies  of  such  acts  and  proceedings,  every  six  months,  to 
the  Secretary  of  Congress:  There  shall  also  be  appointed  a  court  to 
consist  of  three  judges,  any  two  of  whom  to  form  a  court,  who  shall 
have  a  common  law  jurisdiction,  and  reside  in  the  district  and  have 
each  therein  a  freehold  estate  in  500  acres  of  land  while  in  the  ex- 
ercise of  their  offices;  and  their  commissions  shall  continue  in  force 
during  good  behavior. 

The  governor  and  judges,  or  a  majority  of  them,  shall  adopt  and 
publish  in  the  district  such  laws  of  the  original  States,  criminal  and 
civil,  as  may  be  necessary  and  best  suited  to  the  circumstances  of 
the  district,  and  report  them  to  Congress  from  time  to  time:  which 
laws  shall  be  in  force  in  the  district  until  the  organization  of  the 
General  Assembly  therein,  unless  disapproved  of  by  Congress;  but, 
afterwards,  the  legislature  shall  have  authority  to  alter  them  as  they 
shall  think  fit. 

The  governor,  for  the  time  being,  shall  be  commander-in-chief  of 
the  militia,  appoint  and  commission  all  officers  in  the  same  below 
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the  rank  of  general  officers ;  all  general  officers  shall  be  appointed  and 
commissioned  by  Congress. 

Previous  to  the  organization  of  the  General  Assembly,  the  governor 
shall  appoint  such  magistrates  and  other  civil  officers,  in  each  county 
or  township,  as  he  shall  find  necessary  for  the  preservation  of  the 
peace  and  good  order  in  the  same :  After  the  General  Assembly  shall 
be  organized,  the  powers  and  duties  of  the  magistrates  and  other 
civil  officers,  shall  be  regulated  and  defined  by  the  said  assembly; 
but  all  magistrates  and  other  civil  officers,  not  herein  otherwise 
directed,  shall,  during  the  continuance  of  this  temporary  government, 
be  appointed  by  the  governor. 

For  the  prevention  of  crimes  and  injuries,  the  laws  to  be  adopted 
or  made  shall  have  force  in  all  parts  of  the  district,  and  for  the  execu- 
tion of  process,  criminal  and  civil,  the  governor  shall  make  proper 
divisions  thereof;  and  he  shall  proceed,  from  time  to  time,  as  cir- 
cumstances may  require,  to  lay  out  the  parts  of  the  district  in  which 
the  Indian  titles  shall  have  been  extinguished,  into  counties  and 
townships,  subject,  however,  to  such  alterations  as  may  thereafter 
be  made  by  the  legislature. 

So  soon  as  there  shall  be  5000  free  male  inhabitants  of  full  age 
in  the  district,  upon  giving  proof  thereof  to  the  governor,  they  shall 
receive  authority,  with  time  and  place,  to  elect  representatives  from 
their  counties  or  townships  to  represent  them  in  the  General  Assem- 
bly: Provided,  That,  for  every  500  free  male  inhabitants,  there  shall 
be  one  representative,  and  so  on  progressively  with  the  number  of  free 
male  inhabitants,  shall  the  right  of  representation  increase,  until  the 
number  of  representatives  shall  amount  to  25 ;  after  which,  the  num- 
ber and  proportion  of  representatives  shall  be  regulated  by  the  legis- 
lature: Provided,  That  no  person  be  eligible  or  qualified  to  act  as  a 
representative  unless  he  shall  have  been  a  citizen  of  one  of  the  United 
States  three  years,  and  be  a  resident  in  the  district,  or  unless  he  shall 
have  resided  in  the  district  three  years;  and,  in  either  case,  shall 
likewise  hold  in  his  own  right,  in  fee  simple,  200  acres  of  land  within 
the  same:  Provided,  also.  That  a  freehold  in  50  acres  of  land  in  the 
district,  having  been  a  citizen  of  one  of  the  States,  and  being  resident 
in  the  district,  or  the  like  freehold  and  two  years  residence  in  the 
district,  shall  be  necessary  to  qualify  a  man  as  an  elector  of  a  rep- 
resentative. 

The  representatives  thus  elected,  shall  serve  for  the  term  of  two 
years ;  and,  in  case  of  the  death  of  a  representative,  or  removal  from 
office,  the  governor  shall  issue  a  writ  to  the  county  or  township  for 
which  he  was  a  member,  to  elect  another  in  his  stead,  to  serve  for 
the  residue  of  the  term. 

The  General  Assembly,  or  Legislature,  shall  consist  of  the  gov- 
ernor, legislative  council,  and  a  house  of  representatives.  The  legis- 
lative council  shall  consist  of  five  members,  to  continue  in  office  five 
years,  unless  sooner  removed  by  Congress;  any  three  of  whom  to  be 
a  quorum:  and  the  members  of  the  council  shall  be  nominated  and 
appointed  in  the  following  manner,  to  wit :  As  soon  as  representatives 
shall  be  elected,  the  governor  shall  appoint  a  time  and  place  for  them 
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to  meet  together;  and,  when  met,  they  shall  nominate  ten  persons, 
residents  in  the  district,  and  each  possessed  of  a  freehold  in  500 
acres  of  land,  and  return  their  names  to  Congress ;  five  of  whom  Con- 
gress shall  appoint  and  commission  to  serve  as  aforesaid;  and,  when- 
ever a  vacancy  shall  happen  in  the  council,  by  death  or  removal  from 
office,  the  house  of  representatives  shall  nominate  two  persons,  quali- 
fied as  aforesaid,  for  each  vacancy,  and  return  their  names  to  Con- 
gress; one  of  whom  Congress  shall  appoint  and  commission  for  the 
residue  of  the  term.  And  every  five  years,  four  months  at  least 
before  the  expiration  of  the  time  of  service  of  the  members  of 
council,  the  said  house  shall  nominate  ten  persons,  qualified  as  afore- 
said, and  return  their  names  to  Congress;  five  of  whom  Congress 
shall  appoint  and  commission  to  serve  as  members  of  the  council  five 
years,  unless  sooner  removed.  And  the  governor,  legislative  council, 
and  house  of  representatives,  shall  have  authority  to  make  laws  in 
all  cases,  for  the  good  government  of  the  district,  not  repugnant  to 
the  principles  and  articles  in  this  ordinance  established  and  declared. 
And  all  bills,  having  passed  by  a  majority  in  the  house,  and  by  a 
majority  in  the  council,  shall  be  referred  to  the  governor  for  his  as- 
sent; but  no  bill,  or  legislative  act  whatever,  shall  be  of  any  force 
without  his  assent.  The  governor  shall  have  power  to  convene,  pro- 
rogue, and  dissolve  the  General  Assembly,  when,  in  his  opinion,  it 
shall  be  expedient. 

The  governor,  judges,  legislative  council,  secretary,  and  such  other 
officers  as  Congress  shall  appoint  in  the  district,  shall  take  an  oath  or 
affirmation  of  fidelity  and  of  office ;  the  governor  before  the  President 
of  Congress,  and  all  other  officers  before  the  governor.  As  soon  as  a 
legislature  shall  be  formed  in  the  district,  the  council  and  house  as- 
sembled in  one  room,  shall  have  authority,  by  joint  ballot,  to  elect 
a  delegate  to  Congress,  who  shall  have  a  seat  in  Congress,  with  a 
right  of  debating  but  not  of  voting  during  this  temporary  govern- 
ment. 

And,  for  extending  the  fundamental  principles  of  civil  and  re- 
ligious liberty,  which  form  the  basis  whereon  these  republics,  their 
laws  and  constitutions  are  erected;  to  fix  and  establish  those  prin- 
ciples as  the  basis  of  all  laws,  constitutions,  and  governments,  which 
forever  hereafter  shall  be  formed  in  the  said  territory:  to  provide 
also  for  the  establishment  of  States,  and  permanent  government  there- 
in, and  for  their  admission  to  a  share  in  the  federal  councils  on  an 
equal  footing  with  the  original  States,  at  as  early  periods  as  may  be 
consistent  with  the  general  interest : 

It  is  hereby  ordained  and  declared  by  the  authority  aforesaid.  That 
the  following  articles  shall  be  considered  as  articles  of  compact  be- 
tween the  original  States  and  the  people  and  States  in  the  said  terri- 
tory and  forever  remain  unalterable,  unless  by  common  consent,  to 
wit: 

Art.  1st.  No  person,  demeaning  himself  in  a  peaceable  and  or- 
derly manner,  shall  ever  be  molested  on  account  of  his  mode  of 
worship  or  religious  sentiments,  in  the  said  territory. 

Art.  2d.    The  inhabitants  of  the  said  territory  shall  always  he  en- 
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titled  to  the  benefits  of  the  writ  of  habeas  corpus,  and  of  the  trial  by 
jury;  of  a  proportionate  representation  of  the  people  in  the  legis- 
lature; and  of  judicial  proceedings  according  to  the  course  of  the 
common  law.  All  persons  shall  be  bailable,  unless  for  capital  of- 
fences, where  the  proof  shall  be  evident  or  the  presumption  great. 
All  fines  shall  be  moderate;  and  no  cruel  or  unusual  punishments 
shall  be  inflicted.  No  man  shall  be  deprived  of  his  liberty  or  property, 
but  by  the  judgment  of  his  peers  oi-  the  law  of  the  land ;  and,  should 
the  public  exigencies  make  it  necessary,  for  the  common  preserva- 
tion, to  take  any  person's  property,  or  to  demand  his  particular  serv- 
ices, full  compensation  shall  be  made  for  the  same.  And,  in  the  just 
preservation  of  rights  and  property,  it  is  understood  and  declared, 
that  no  law  ought  ever  to  be  made,  or  have  force  in  the  said  terri- 
tory, that  shall,  in  any  manner  whatever,  interfere  with  or  affect 
private  contracts  or  engagements,  bona  fide,  and  without  fraud, 
previously  formed. 

Art.  3d.  Religion,  morality,  and  knowledge,  being  necessary  to 
good  government  and  the  happiness  of  mankind,  schools  and  the 
means  of  education  shall  forever  be  encouraged.  The  utmost  good 
faith  shall  always  be  observed  towards  the  Indians;  their  lands  and 
property  shall  never  be  taken  from  them  without  their  consent;  and, 
in  their  property,  rights,  and  liberty,  they  shall  never  be  invaded  or 
disturbed,  unless  in  just  and  lawful  wars  authorized  by  Congress ;  but 
laws  founded  in  justice  and  humanity,  shall  from  time  to  time,  be 
made  for  preventing  wrongs  being  done  to  them,  and  for  preserving 
peace  and  friendship  with  them. 

Art.  4th.  The  said  territory,  and  the  States  which  may  be  formed 
therein,  shall  forever  remain  a  part  of  this  confederacy  of  the  United 
States  of  America,  subject  to  the  Articles  of  Confederation,  and  to 
such  alterations  therein  as  shall  be  constitutionally  made;  and  to  all 
the  acts  and  ordinances  of  the  United  States  in  Congress  assembled, 
conformable  thereto.  The  inhabitants  and  settlers  in  the  said  terri- 
tory shall  be  subject  to  pay  a  part  of  the  federal  debts  contracted  or 
to  be  contracted,  and  a  proportional  part  of  the  expenses  of  govern- 
ment, to  be  apportioned  on  them  by  Congress  according  to  the  same 
common  rule  and  measure  by  which  apportionments  thereof  shall 
be  made  on  the  other  States;  and  the  taxes,  for  paying  their  pro- 
portion, shall  be  laid  and  levied  by  the  authority  and  directipn  of  the 
legislatures  of  the  district  or  districts,  or  new  States,  as  in  the 
original  States,  within  the  time  agreed  upon  by  the  United  States  in 
Congress  assembled.  The  legislatures  of  those  districts  or  new 
States,  shall  never  interfere  with  the  primary  disposal  of  the  soil  by 
the  United  States  in  Congress  assembled,  nor  with  any  regulations 
Congress  may  find  necessary  for  securing  the  title  in  such  soil  to  the 
bona  fide  purchasers.  No  tax  shall  be  imposed  on  lands  the  property 
of  the  United  States;  and,  in  no  case,  shall  non-resident  proprietors 
be  taxed  higher  than  residents.  The  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways,  and  forever  free,  as  well  to  the 
inhabitants  of  the  said  territory  as  to  the  citizens  of  the  United 
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States,  and  those  of  any  other  States  that  may  he  admitted  into  the 
Confederacy,  without  any  tax,  impost,  or  duty,  therefor. 

Art.  5th.  There  shall  be  formed  in  the  said  territory,  not  less  than 
three  nor  more  than  five  States;  and  the  boundaries  of  the  States, 
as  soon  as  Virginia  shall  alter  her  act  of  cession,  and  consent  to  the 
same,  shall  become  fixed  and  established  as  follows,  to  wit:  The 
Western  State  in  the  said  territory,  shall  be  bounded  by  the  Missis- 
sippi, the  Ohio,  and  Wabash  rivers;  a  direct  line  drawn  from  the 
Wabash  and  Post  St.  Vincent's,  due  North,  to  the  territorial  line  be- 
tween the  United  States  and  Canada;  and,  by  the  said  territorial 
line,  to  the  Lake  of  the  Woods  and  Mississippi.  The  middle  State 
shall  be  bounded  by  the  said  direct  line,  the  Wabash  from  Post  Vin- 
cent's, to  the  Ohio;  by  the  Ohio,  by  a  direct  line,  drawn  due  North 
from  the  mouth  of  the  Great  Miami,  to  the  said  territorial  line,  and 
by  the  said  territorial  line.  The  Eastern  State  shall  be  bounded  by 
the  last  mentioned  direct  line,  the  Ohio,  Pennsylvania,  and  the  said 
territorial  line:  Provided,  however,  and  it  is  further  understood  and 
declared,  that  the  boundaries  of  these  three  States  shall  be  subject 
so  far  to  be  altered,  that,  if  Congress  shall  hereafter  find  it  expedient, 
they  shall  have  authority  to  form  one  or  two  States  in  that  part  of  the 
said  territory  which  lies  North  of  an  East  and  West  line  drawn 
through  the  Southerly  bend  or  extreme  of  lake  Michigan.  And, 
whenever  any  of  the  said  States  shall  have  60,000  free  inhabitants 
therein,  such  State  shall  be  admitted,  by  its  delegates,  into  the  Con- 
gress of  the  United  States,  on  an  equal  footing  with  the  original 
States  in  all  respects  whatever,  and  shall  be  at  liberty  to  form  a  per- 
manent constitution  and  State  government:  Provided,  the  constitu- 
tion and  government  so  to  be  formed,  shall  be  republican,  and  in 
conformity  to  the  principles  contained  in  these  articles;  and,  so 
far  as  it  can  be  consistent  with  the  general  interest  of  the  con- 
federacy, such  admission  shall  be  allowed  at  an  earlier  period,  and 
when  there  may  be  a  less  number  of  free  inhabitants  in  the  State  than 
60,000. 

Art.  6th.  There  shall  be  neither  slavery  nor  involuntary  servitude 
in  the  said  territory,  otherwise  than  in  the  punishment  of  crimes, 
whereof  the  party  shall  have  been  duly  convicted :  Provided,  always. 
That  any  person  escaping  into  the  same,  from  whom  labor  or  service 
is  lavrfuUy  claimed  in  any  one  of  the  original  States,  such  fugitive 
may  be  lawfully  reclaimed  and  conveyed  to  the  person  claiming  his  or 
her  labor  or  service  as  aforesaid. 

Be  it  ordained  by  the  authority  aforesaid.  That  the  resolutions  of 
the  23d  of  April,  1Y84,  relative  to  the  subject  of  this  ordinance,  be, 
and  the  same  are  hereby,  repealed  and  declared  null  and  void. 

Done  by  the  United  States,  in  Congress  assembled,  the  13th 
day  of  July,  in  the  year  of  our  Lord  178Y,  and  of  their  sover- 
eignty and  independence  the  twelf  th.^ 

iPinally  agreed  to,   and  effective,   March  1,  1781. 
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THE   CONSTITUTION   OF  THE  UNITED   STATES,  AS  ORIGI- 
NALLY EFFECTIVE,  AND  EARUER  TEXTS: 
—GENERAL  VIEW. 

The  early  Colonial  texts  presented  above  provided  a  stock  of  ma- 
terial, substantive  and  textual,  fully  and  broadly  drawn  upon,  in  State 
Constitutions,  and  in  the  successive  Federal  instruments,  prior  to  the 
Constitution,  presented  in  this  Appendix.  The  process  of  borrowing 
and  absorption  reached  its  culmination  in  the  text  of  the  Constitution 
of  the  United  States. 

In  presenting,  in  the  Table  below,  earlier  texts,  we  have,  in  general, 
cited  texts  nearest  in  time  to  the  Constitution ;  but  many,  if  not  most, 
of  the  texts  thus  cited  were  derived  from  the  Colonial  texts  above 
presented. 

For  reasons  stated  above.  State  texts,  cited  below,  were,  in  many 
instances,  common  to  a  number  of  State  Constitutions,  or  to  the  State 
Constitutions  generally, — in  identical  terms,  or  with  mere  verbal 
change.  In  such  case,  it  has  been  thought  sufficient  to  cite  some  one 
text. 

During  the  period  1776-1787,  most  of  the  States, — acting  with  the 
approval  of  the  Congress  of  that  period — adopted  Written  State  Con- 
stitutions severally  comprising  (in  a  single  instrument,  or,  bi-textually, 
in  separate  instruments)  a  Bill  of  Eights  and  a  Frame  of  Government. 
The  respective  Bills  of  Eights  were  much  alike.  In  respect,  however, 
of  the  Frame  of  Government,  there  was  a  very  considerable  degree  of 
diversity, — different  States  continuing,  very  largely,  forms  and  insti- 
tutions long  familiar  to  them,  respectively,  under  their  respective 
Colonial  Charters.  In  other  respects,  however,  there  had,  in  1787, 
been  a  gradual  advance,  since  1776,  both  within  particular  States,  and 
among  the  States  generally,  in  textual,  and  in  political,  symmetry  and 
elaboration.  The  most  highly  elaborated  form  was,  in  1787,  fairly  rep- 
resented by  the  Massachusetts  Constitution  of  1780  (still,  with  some 
Amendments,  in  force),  comprising  a  Bill  ("Declaration")  of  Eights, 
and  a  Frame  of  Government.  The  initial  working  draft  of  the  Con- 
stitutional Convention  (Journal  of  the  Convention,  ad  init.),  was,  in 
respect  of  structural  scheme,  quite  plainly  based  upon  the  later  types 
of  State  Constitution,  in  point  of  construction  and  arrangement.  In 
point  of  specific  text,  the  Constitution  took  over  so  much  as  was  perti- 
nent of  the  then  existing  Federal  Written  Constitution  or  Frame  of 
Government  (the  Articles  of  Confederation,  effective  1781),  and  then 
proceeded  chiefly  by  drawing  upon  text  of  various  State  Constitutions. 
Many  such  texts  were  repeated  over  and  over  again,  in  different  State 
Constitutions,  with  more  or  less  verbal  change;  in  so  far,  it  has  been 
thought  sufficient  to  cite  some  one  text,  without  close  regard  to  precise 
textual  form,  as  among  equivalent  texts. 

The  Constitution  of  the  United  States,  as  finally  settled  by  the  Con- 
vention and  as  finally  ratified  and  adopted,  while  incorporating  into 
its  text  certain  Bills  of  Eights  provisions  operative  as  against  the 
United  States  (habeas  corpus;  bills  of  attainder;  ex  post  facto  laws, 
Art.  I,  §  9;  trial  by  jury  in  Criminal  cases;  vicinage.  Art.  Ill,  §  2) 
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made  a  radical  departure  from  the  traditional  form  of  State  Consti- 
tution of  the  period,  in  not  containing  (uni-textually  or  bi-textually) 
a  formal  Bill  of  Eights, — the  omission  representing,  perhaps,  the  view 
(see  our  §  24)  of  then  present  and  then  prospective  operation  of  the 
Declaration  of  Independence  as,  (in  one  of  its  aspects:  see  our  §  13), 
such  a  Bill  of  Eights.  The  omission  would — as  the  event  proved — 
have  been  fatal,  but  for  a  universal  informal  agreement  throughout 
the  States,  (pending  the  question  of  ratification),  shortly  carried  into 
effect  by  the  adoption  of  the  first  ten  Amendments,  which  constitute 
a  Bill  of  Eights  operative  as  against  Federal  action.     (See  our  §  18.) 

In  so  far  as  the  Constitution  of  the  United  States  took  over  text 
of  the  then  existing  Federal  Constitution  or  Erame  of  Government, 
(the  Articles  of  Confederation),  such  text,  thus  taken  over,  was  not, 
in  legal  effect,  re-enacted,  by  the  Constitution,  but  was,  in  legal  effect, 
(in  accordance  with  a  familiar  elementary  principle),^  simply  con- 
tinued in  force:  the  Constitution  of  the  United  States  being,  pro 
tanto,  a  mere  Amendment  of  the  Articles  of  Confederation.  So  of  the 
texts  taken  over  from  the  Ordinance  of  1787  (which  ante-dated  the 
final  action  of  the  Convention).  Indeed,  the  Constitution  of  the 
United  States  was  prospectively  viewed  (and  was,  in  terms,  prospec- 
tively characterized)  by  the  Continental  Congress,  as  an  Amendment 
of  the  Articles  of  Confederation,  and  was  constantly  so  characterized 
in  the  discussions  of  the  period,^  and,  in  legal  efiect,  is  such:  a  con- 
trary view  making  it  violative  of  the  Perpetual  Union  texts  and  the 
Amendment  text  of  that  instrument. 

In  so  far  as  the  text  of  the  Constitution  took  over  State  text, 
(literally,  or  with  mere  verbal  change),  it  took  such  text  over,  (under 
an  elementary  Common  Law  principle  of  Interpretation,  adopted  by 
the  Constitution),^  with  the  meaning  which  it  had  in  its  original 
setting :  as,  for  example,  in  respect  of  the  various  Common  Law  quali- 
fications of  State  text  dealing  with  allotment  of  powers  as  among  the 
three  great  Branches,  Legislative,  Executive,  and  Judicial:*  subject 
to  the  considerations :  (a)  that,  in  many  instances,  technical  Common 
Law  expressions,  (as,  "impeachment" ;  "jury";  "ex  post  facto" ;  "bills 
of  attainder"),  or  reference  to  Common  Law  institutions,  are  capable 
of  being  viewed  as  having  been  taken  directly  from  the  Common  Law, 
although  through  the  textual  medium  of  a  State  Constitution;  (b) 
that  many  texts  taken  over  were  common  to  two  or  more  State  Con- 
stitutions, and  are  thus  not  traceable  to  any  one  State  Constitution, 
but  look  to  the  general  Common  Law  conception  in  question. 

Textual  derivation,  (above,  and  in  the  Table  below,  referred  to), 
simply  means :  that  the  Constitutional  Convention  was  composed  of 
men  who,  as  a  class,  had,  over  the  period  1776-1787,  been  engaged  in 
forming,  and  in  perfecting.  State  Constitutions;  and  that  these  men 
brought  to  the  Convention  their  experience  and  equipment,  gained  in 

iMcClaughry  v.  Deming,  186  U.  S.  49 :  S  22 :  786 ;  L  46 :  1049 :  dealing  with  a 
pre-Constitutlon  Act  of  the  Continental  Congress,  but  here  pertinent  and  Illus- 
trative. 

2B.  g.,  by  Hamilton. 

3See  our  §  §  44-46. 

4See  our  §§   3OT-3U. 
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the  corresponding  State  field.  Such  textual  derivation  emphasizes, 
too,  the  continuity,  and  the  gradual  and  natural  growth  and  develop- 
ment (with  modification),  uninterruptedly,  from  1774  to  the  present 
day,  of  the  Federal  Organic  law. 


COMPARATIVE   TABLE :  — CONSTITUTION  OF  THE  UNITED 

STATES  AS  ORIGINALLY  EFFECTIVE,  AND 

EARLIER  TEXTS. 

In  the  Table  below,  "A.  of  C."  denotes  the  Articles  of  Confedera- 
tion (efFective  March  1,  1781) ;  abbreviations  of  State  or  Colony 
names  denote  State  Constitutions  prior  to  the  Constitutional  Conven- 
tion of  1787,  or  Colony  Charters ;  other  abbreviations  refer  to  Instru- 
ments presented  in  preceding  pages  of  this  Appendix. 


EAELIER  TEXTS. 

Mass. — ^We. . .  .the  people  of  Mass- 
achusetts  


A.  OP  C- 


.  perpetual  union 


[Phrases  common  to  American 
Constitutional  Preambles,  from 
1638.] 

A.  OP  C. — . . .  .common  defence,  the 
security  of  their  liberties,  and  their 
mutual  and  general  welfare. 

Mass. — . . .  .do. . .  .ordain  and  es- 
tablish the  following.  . .  .as  the  Con- 
stitution of  the  Commonwealth  of 
Massachusetts. 

Mass. — The  department  of  legis- 
lation shall  be  formed  by  two 
branches,  a  senate  and  house  of  rep- 
resentatives  

A.  OP  C- 
States 


-Congress  of  the  United 


Mass. — There  shall  be,  in  the  Leg- 
islature of  this  Commonwealth,  a 
representation  of  the  people,  an- 
nually elected 


[Age  requirement  common  in  State 
texts.] 

[Common  corresponding  State- 
residence  requirement,  in  State 
texts.] 

Mass. — . . .  .shall  have  been  an  in- 
habitant of ....  the  town  he  shall  be 
chosen  to  represent 

[An  adaptation  of  a  common  form 
of  Colony  and  State  Constitutional 
text,  from  1638.] 
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We,    the    people    of    the    United 
States, .... 

in  order  to  form  a  more  perfect 
union, 

establish  justice,  insure  domestic 
tranquility,  provide  for  the  common 
defence,  promote  the  general  wel- 
fare, and  secure  the  blessings  of  lib- 
erty to  ourselves  and  our  posterity, 


do  ordain  and  establish  this  Consti- 
tution for  the  United  States  of 
America. 

All  legislative  powers  herein 
granted  shall  be  vested  in  a  Congress 
of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of 
Representatives. 


The  House  of  Representatives  shall 
be  composed  of  members  chosen 
every  second  year  by  the  people  of 
the  several  States,  and  the  electors 
in  each  State  shall  have  the  qualifi- 
cations requisite  for  electors  of  the 
most  numerous  branch  of  the  State 
legislature. 

No  person  shall  be  a  Representa- 
tive who  shall  not  have  attained  the 
age  of  twenty-five  years, 

and  been  seven  years  a  citizen  of  the 
United  States, 

and  who  shall  not,  when  elected,  be 
an  inhabitant  of  that  State  in  which 
he  shall  be  chosen. 

Representatives  and  direct  taxes 
shall  be  apportioned  among  the  sev- 
eral States  which  may  be  included 
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CONST.  V.  a. 


Mass. — . . .  .Every  ....  town 
may  elect  one  representative. . . . 


[Corresponding     texts     in     State 
Constitutions] . 


Alb.  Conv.^ — But,  in  ease  of  va- 
cancy by  death  or  removal  of  any 
officer,  civil  or  military,  under  this 
constitution,  the  Governor  of  the 
Province  in  which  such  vacancy  hap- 
pens may  appoint,  till  the  pleasure  of 
the  President-General  and  Grand 
Council  can  be  known.  [So,  in  other 
Colonial  texts,  and  in  State  texts, 
and  in  A.  of  C.,  in  varying  forms.] 

Mass. — •.  . .  .shall  choose  their  own 
Speaker,  and  appoint  their  own  of- 
ficers  

[Common  in  the  State  Constitu- 
tions.] 

A.  or  C. — ....  delegates  shall  be 
annually  appointed  in  such  manner 
as  the  Legislature  of  each  State  shall 
direct.  . .  .no  person  shall  be  capable 
of  being  a  delegate  for  more  than 
three  years  in  any  term  of  six  years ; 
....  each  State  shall  have  one  vote. 

Mass. — [In  State  Senatorial  Dis- 
tricts;   each  Senator  one  vote.] 

Del. — The  other  branch  shall  be 
called  "The  Council,"  and  consist 
of  nine  members;  three  to  be  chosen 
for  each  county  at  the  time  of  the 
first  election  of  the  assembly,  who 
shall  be  freeholders  of  the  county 


within  this  Union,  according  to  their 
respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole 
number  of  free  persons,  including 
those  bound  to  service  for  a  term  of 
years,  and  excluding  Indians  not 
taxed,  three-fifths  of  all  other  per- 
sons. The  actual  enumeration  shall 
be  made  within  three  years  after  the 
first  meeting  of  the  Congress  of  the 
United  States,  and  within  every  sub- 
sequent term  of  ten  years,  in  such 
manner  as  they  shall  by  law  direct. 
The  number  of  Representatives  shall 
not  exceed  one  for  every  thirty  thou- 
sand, but  each  State  shall  have  at 
least  one  Representative;  and  until 
such  enumeration  shall  be  made,  the 
State  of  New  Hampshire  shall  be  en- 
titled to  choose  three,  Massachusetts 
eight,  Rhode  Island  and  Providence 
Plantations  one,  Connecticut  five. 
New  York  six,  New  Jersey  four, 
Pennsylvania  eight,  Delaware  one, 
Maryland  six,  Virginia  ten.  North 
Carolina  five.  South  Carolina  five, 
and  Georgia  three. 

When  vacancies  happen  in  the  rep- 
resentation from  any  State,  the  ex- 
ecutive authority  thereof  shall  issue 
writs  of  election  to  fill  such  vacan- 
cies. 


The  House  of  Representatives  shall 
choose  their  Speaker  and  other  of- 
ficers, 

and  shall  have  the  sole  power  of  im- 
peachment. 

The  Senate  of  the  United  States 
shall  be  composed  of  two  Senators 
from  each  State,  chosen  by  the 
Legislature  thereof,  for  six  years; 
and  each  Senator  shall  have  one  vote. 


Immediately  after  they  shall  be  as- 
sembled in  consequence  of  the  first 
election,  they  shall  be  divided  as 
equally  as  may  be  into  three  classes. 
The  seats  of  the  Senators  of  the  first 
class  shall  be  vacated  at  the  expira- 


Appendix. 


831 


EARLIER  TEXTS. 

for  which  they  are  chosen,  and  be 
upwards  of  twenty-five  years  of  age. 
At  the  end  of  one  year  after  the 
general  election,  the  councillor  who 
had  the  smallest  number  of  votes  in 
each  county  shall  be  displaced,  and 
the  vacancies  thereby  occasioned  sup- 
plied by  the  freemen  of  each  county 
choosing  the  same  or  another  person 
at  a  new  election  in  manner  afore- 
said. At  the  end  of  two  years  ajfter 
the  first  general  election,  the  council- 
lor who  stood  second  in  number  of 
votes  in  each  county  shall  be  dis- 
placed, and  the  vacancies  thereby  oc- 
casioned supplied  by  a  new  election 
in  the  manner  aforesaid.  And  at  the 
end  of  three  years  from  the  first 
general  election,  the  councillor  who 
had  the  greatest  number  of  votes  in 
each  county  shaU  be  displaced,  and 
the  vacancies  thereby  occasioned  sup- 
plied by  a  new  election  in  manner 
aforesaid.  And  this  rotation  of  a 
councillor  being  displaced  at  the  end 
of  three  years  in  each  county,  and 
his  office  supplied  by  a  new  choice, 
shall  be  continued  afterwards  in  due 
order  annually  forever,  whereby, 
after  the  first  general  election,  a 
councillor  will  remain  in  trust  for 
three  years  from  the  time  of  his  be- 
ing elected,  and  a  councillor  will  be 
displaced,  and  the  same  or  another 
chosen  in  each  county  at  every  elec- 
tion.— [So,  Pa.,  1683  :  three  classes; 
So.  Car.,  1776,  two  classes;  Va., 
1776,  four  classes.] 

[See  above."] 


[See   above,   as   to   corresponding 
State  requirements.] 


Mass. — . . .  .and  at  the  time  of  his 
election  he  shall  be  an  inhabitant  in 
the  [Senatorial]  district  for  which 
he  shall  be  chosen. 

[As  to  the  title  "Vice-President," 
see  below.] 

N.  Y.  —  ....  lieutenant-governor 
shall. . .  .be  president  of  the  senate, 
and  upon  an  equal  division  have  a 
casting  vote 


CONST.  TJ.  S. 

tion  of  the  second  year;  of  the  sec- 
ond class,  at  the  expiration  of  the 
fourth  year,  and  of  the  third  class, 
at  the  expiration  of  the  sixth  year, 
so  that  one-third  may  be  chosen 
every  second  year; 


and  if  vacancies  happen  by  resigna- 
tion or  otherwise  during  the  recess 
of  the  Legislature  of  any  State,  the 
executive  thereof  may  make  tempo- 
rary appointments  until  the  next 
meeting  of  the  Legislature,  which 
shall  then  fill  such  vacancies. 

No  person  shall  be  a  Senator  who 
shall  not  have  attained  to  the  age  of 
thirty  years,  and  been  nine  years  a 
citizen  of  the  United  States, 

and  who  shall  not,  when  elected,  be 
an  inhabitant  of  that  State  for  which 
he  shall  be  chosen. 

The  Vice-President  of  the  United 

States 

shall  be  President  of  the  Senate,  but 
shall  have  no  vote,  unless  they  be 
equally  divided. 
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Mass. — . . .  .appoint  its  own  of- 
ficers ....  N.  Y ...  .  whenever  the  gov- 
ernment shall  be  administered  by 
the  lieutenant-governor,  or  he  shall 
be  unable  to  attend  as  president  of 
the  senate,  the  senators  shall  have 
power  to  elect  one  of  their  own  mem- 
bers to  the  office  of  president  of  the 
senate,  which  he  shall  exercise  pro 
hac  vice. 

Mass. — The  senate  shall  be  a 
court,  with  full  authority  to  hear  and 
determine  all  impeachments ....  shall 
.  . . .be  sworn. . . . 

N.  Y. — .  . .  .to  consist  [regularly] 
of.... and  judges  of  the  Supreme 
Court. 

N.  Y. — . . .  .unless  it  be  assented 
to  by  two-third  parts  of  the  mem- 
bers then  present 

Mass. — Their  judgment  shall  not 
extend  further  than  to  removal  from 
office,  and  disqualification  to  hold  or 
enjoy  any  place  of  honor,  trust,  or 
profit  under  this  commonwealth ;  but 
the  party  so  convicted  shall  be,  never- 
theless, liable  to  indictment,  trial, 
judgment,  and  punishment,  accord- 
ing to  the  laws  of  the  land. 


Mass. — The  Legislature  shall,  by 
standing  laws  direct  the  time  and 
manner  of  convening  the  electors. . . . 


A.  or  C. — . . .  .to  meet  in  Congress 
on  the  first  Monday  in  November,  in 
every  year 


Mass. — The  Senate  shall  be  the 
final  judge  of  the  elections,  returns, 
and  qualifications  of  its  own  mem- 
bers,. .  .  . 

Mass. — The  House  of  Representa- 
tives shall  be  the  judge  of  the  re- 
turns, elections  and  qualifications  of 
its  own  members. 

[So,  other  States,  e.  g.,  N.  H.,  N. 

N.  Y. — [Senate] ...  .a  majority  of 
the  number  of  senators ....  shall  be 
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The  Senate  shall  choose  their  other 
officers,  and  also  a  President  pro 
tempore  in  the  absence  of  the  Vice- 
President,  or  when  he  shall  exercise 
the  office  of  President  of  the  TJnited 
States. 


The  Senate  shall  have  the  sole 
power  to  try  all  impeachments. 
When  sitting  for  that  purpose,  they 
shall  be  on  oath  or  affirmation. 

When  the  President  of  the  TJnited 
States  is  tried,  the  Chief  Justice 
shall  preside; 

and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds 
of  the  members  present. 

Judgment  in  cases  of  impeachment 
shall  not  extend  further  than  to  re- 
moval from  office,  and  disqualifica- 
tion to  hold  and  enjoy  any  office  of 
honor,  trust,  or  profit  under  the 
United  States;  but  the  party  con- 
victed shall,  nevertheless,  be  liable 
and  subject  to  indictment,  trial, 
judgment,  and  punishment,  accord- 
ing to  law. 

The  times,  places,  and  manner  of 
holding  elections  for  Senators  and 
Representatives  shall  be  prescribed 
in  each  State  by  the  legislature 
thereof;  but  the  Congress  may  at 
any  time  by  law  make  or  alter  such 
regulations,  except  as  to  the  places 
of  choosing  Senators. 

The  Congress  shall  assemble  at 
least  once  in  every  year,  and  such 
meeting  shall  be  on  the  first  Monday 
in  December,  unless  they  shall  by 
law  appoint  a  different  day. 

Each  house  shall  be  the  judge  of 
the  elections,  returns,  and  qualifica- 
tions of  its  own  members. 


and  a  majority  of  each  shall  consti- 
tute a  quorum  to  do  business; 
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necessary  to  constitute  a  senate  suf- 
ficient to  proceed  upon  business; .... 
N.  Y. — [House] . . .  .and  that  a  ma- 
jority of  the  said  members  shall, 
from  time  to  time,  constitute  a  house 
to  proceed  upon  business. 

Mass. — The  senate  shall  have  pow- 
er to  adjourn  themselves;  provided 
such  adjournments  do  not  exceed  two 
days  at  a  time,  fid.,  as  to  the 
House:    see  below.] 

[Colonial  and  State  texts.] 


Mass. — [Senate] . . .  .determine  its 
own  rules  of  proceedings. .  .  . — 
[House] ....  settle  the  rules  and  or- 
der of  proceeding. .  . . — [A  common 
form  of  provision] . 

[Expressed  or  implied  in  Colonial 
and  State  texts]. 

A.  OF  C— [The  Congress] shall 

publish  the  journal  of  their  proceed- 
ings monthly,  except  such  parts 
thereof  relating  to  treaties,  alliances, 
or  military  operations  as  in  their 
judgment  require  secrecy;  and  the 
yeas  and  nays  of  the  delegates  of 
each  State,  on  any  question,  shall  be 
entered  on  the  journal  when  it  is  de- 
sired by  any  delegate ; . . . . 

N.  Y. — That  neither  the  assembly 
or  the  senate  shall  have  the  power  to 
adjourn  themselves  for  any  longer 
time  than  two  days  without  the  mu- 
tual consent  of  both. 

[Place  of  sitting  generally  closely 
prescribed.] 
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[State  Constitutions]. 


but  a  smaller  number  may  adjourn 
from  day  to  day, 


and  may  be  authorized  to  compel  the 
attendance  of  absent  members,  in 
such  manner,  and  under  such  penal- 
ties, as  each  house  may  provide. 

Each    house    may    determine    the 
rules  of  its  proceedings. 


punish  its  members  for  disorderly 
behavior,  and  with  the  concurrence 
of  two-thirds,  expel  a  member. 

Each  house  shall  keep  a  journal 
of  its  proceedings,  and  from  time  to 
time  publish  the  same,  excepting  such 
parts  as  may  in  their  judgment  re- 
quire secrecy,  and  the  yeas  and  nays 
of  the  members  of  either  house  on 
any  question  shall,  at  the  desire  of 
one-fifth  of  those  present,  be  entered 
on  the  journal. 

Neither  house,  during  the  session 
of  Congress,  shall,  without  the  con- 
sent of  the  other,  adjourn  for  more 
than  three  days, 

nor  to  any  other  place  than  that  in 
which  the  two  houses  shall  be  sitting. 

The  Senators  and  Representatives 
shall  receive  a  compensation  for  their 
services,  to  be  ascertained  by  law 
and  paid  out  of  the  Treasury  of  the 
United  States. 


A.  or  C. — Freedom  of  speech  and 
debate  in  Congress  shall  not  be  im- 
peached or  questioned  in  any  court 
or  place  out  of  Congress;  and  the 
members  of  Congress  shall  be  pro- 
tected in  their  persons  from  arrests 
and  imprisonment  during  the  time  of 

63 


They  shall,  in  all  cases  except  trea- 
son, felony,  and  breach  of  the  peace, 
be  privileged  from  arrest  during  their 
attendance  at  the  session  of  their 
respective  houses,  and  in  going  to 
and  returning  from  the  same;  and 
for  any  speech  or  debate  in  either 
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their  going  to  and  from,  and  attend- 
ance on,  Congress,  except  for  treason, 
felony,  or  breach  of  the  peace. 

A.  OP  G. — . . .  .nor  shall  any  per- 
son, being  a  delegate,  be  capable  of 
holding  any  office  under  the  United 
States  for  which  he,  or  another  for 
his  benefit,  receives  any  salary,  fees, 
or  emolument  of  any  kind. 


Mass. — All  money  bills  shall  origi- 
nate in  the  house  of  representatives; 
but  the  senate  may  propose  or  con- 
cur with  amendments  as  on  other 
bills. 

Mass. — No  bill  or  resolve  of  the 
senate  or  the  house  of  representatives 
shall  become  a  law,  and  have  force 
as  such,  until  it  shall  have  been  laid 
before  the  governor  for  his  revisal, 
and  if  he,  upon  such  revision,  ap- 
prove thereof,  he  shall  signify  his  ap- 
probation by  signing  the  same.  But 
if  he  have  any  objection  to  the  pass- 
ing of  such  bill  or  resolve,  he  shall 
return  the  same,  together  vrith  his 
objections  thereto,  in  writing,  to  the 
senate  or  house  of  representatives, 
in  whichsoever  the  same  shall  have 
originated,  who  shall  enter  the  objec- 
tions sent  down  by  the  governor,  at 
large,  on  their  records,  and  proceed 
to  reconsider  the  said  bill  or  resolve; 
but  if,  after  such  reconsideration, 
two-thirds  of  the  said  senate  or  house 
or  representatives  shall,  notwith- 
standing the  said  objections,  agree 
to  pass  the  same,  it  shall,  together 
with  the  objections,  be  sent  to  the 
other  branch  of  the  legislature,  where 
it  shall  also  be  reconsidered,  and  if 
approved  by  two-thirds  of  the  mem- 
bers present,  shall  have  the  force  of 
law;  but  in  all  such  cases,  the  vote 
of  both  houses  shall  be  determined 
by  yeas  and  nays ;  and  the  names  of 
the  persons  voting  for  or  against  the 
said  bill  or  resolve  shall  be  entered 
upon  the  public  records  of  the  com- 
monwealth. 

And  in  order  to  prevent  unneces- 
sary delays,  if  any  bill  or  resolve 
shall  not  be  returned  by  the  governor 
vpithin  five  days  after  it  shall  have 
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house  they  shall  not  be  questioned  in 
any  other  place. 


No  Senator  or  Representative  shall, 
during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil 
office  under  the  authority  of  the 
United  States,  which  shall  have  been 
created,  or  the  emoluments  whereof 
shall  have  been  increased  during 
such  time;  and  no  person  holding 
any  ofSee  under  the  United  States 
shall  be  a  member  of  either  house 
during  his  continuance  in  office. 

All  bills  for  raising  revenue  shall 
originate  in  the  House  of  Represent- 
atives; but  the  Senate  may  propose 
or  concur  with  amendments  as  on 
other  bills. 

Every  bill  which  shall  have  passed 
the  House  of  Representatives  and 
the  Senate  shall,  before  it  become 
a  law,  be  presented  to  the  President 
of  the  United  States;  if  he  approve 
he  shall  sign  it,  but  if  not  he  shall 
return  it,  with  his  objections,  to  that 
house  in  which  it  shall  have  origi- 
nated, who  shall  enter  the  objections 
at  large  on  their  journal  and  pro- 
ceed to  reconsider  it.  If  after  such 
reconsideration  two  thirds  of  that 
house  shall  agree  to  pass  the  bill,  it 
shall  be  sent,  together  with  the  ob- 
jections, to  the  other  house,  by  which 
it  shall  likewise  be  reconsidered,  and 
if  approved  by  two  thirds  of  that 
house  it  shall  become  a  law.  But  in 
all  such  cases  the  votes  of  both 
houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  per- 
sons voting  for  and  against  the  bill 
shall  be  entered  on  the  journal  of 
each  house  respectively.  If  any  bill 
shall  not  be  returned  by  the  Presi- 
dent within  ten  days  (Sundays  ex- 
cepted) after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  ■be  a 
law,  in  like  manner  as  if  he  had 
signed  it,  unless  the  Congress  by 
their  adjournment  prevent  its  return, 
in  which  ease  it  shall  not  be  a  law. 

Every  order,  resolution,  or  vote  to 
which  the  concurrence  of  the  Senate 
and  House  of  Representatives  may 
be  necessary  (except  on  a  question 
of  adjournment)  shall  be  presented 
to  the  President  of  the  United 
States;    and  before  the  same  shall 
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been  presented,  the  same  shall  have 
the  force  of  law. 


Alb.  Cony. — the  President- 
General  and  Grand-Council.  . .  .have 
power  to  make  laws,  and  lay  and 
levy  such  general  duties,  imposts,  or 
taxes.  . .  .  [Colonial  texts]. 

[Numerous  Colonial  and  State 
texts,  with  use  of  the  term  ' '  equal ' ' 
in  the  same  sense  as  that  of  the  term 
"uniform."]* 

A.  OF  C. — ....  to  borrow  money  or 
emit  bills  on  the  credit  of  the  United 
States 

[A  power  early  and  long  in  exer- 
cise:   see  our  §  18]. 

A.  OF  C. — . . .  .the  people  of  each 
State  shall  have  free  ingress  and 
egress  to  and  from  any  other  State, 
and  shall  enjoy  therein  all  the  privi- 
leges of  trade  and  commerce  subject 
to  the  same  duties,  impositions,  and 
restrictions  as  the  inhabitants  there- 
of respectively; . . . . 
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take  effect,  shall  be  approved  by  him, 
or  being  disapproved  by  him,  shall 
be  repassed  by  two  thirds  of  the  Sen- 
ate and  House  of  Representatives, 
according  to  the  rules  and  limita- 
tions prescribed  in  the  case  of  a  bill. 

The  Congress  shall  have  power  to 
lay  and  collect  taxes,  duties,  imposts 
and  excises,  to  pay  the  debts  and 
provide  for  the  common  defense  and 
general  welfare  of  the  United  States ; 

but  all  duties,  imposts  and  excises 
shall  be  uniform*  throughout  the 
United  States. 

To  borrow  money  on  the  credit  of 
the  United  States; 


To  regulate  commerce  with  foreign 
nations 

and  among  the  several  States 


A.  OP  C. — regulating  the  trade 

and  managing  all  affairs  vidth  the 
Indians,  not  members  of  any  of  the 
States ; 

N.  Y. — In  the  discretion  of  the 
legislature  to  naturalize  all  such  per- 
sons, and  in  such  manner,  as  they 
shall  think  proper:  Provided  [oath 
of  allegiance,  from  aliens]. 


and  with  the  Indian  tribes; 


To  establish  an  uniform  rule  of 
naturalization. 


[Nationalization  (in  the  discretion 
of  Congress)  of  the  then  existing 
field  of  State  Insolvency  power: 
there  being  then  no  Federal  inhibi- 
tion upon  State  Insolvency  dis- 
charge]. 


and  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United 
States ; 


A.  OF  C. — . . .  .the  sole  and  exclu- 
sive right  and  power  of  regulating 
the  alloy  and  value  of  coin  struck  by 
their  own  authority,  or  by  that  of 
the  respective  States;  fixing  the 
standard  of  weights  and  measures 
throughout  the  United  States: 


To  coin  money,  regulate  the  value 
thereof,  and  of  foreign  coin,  and  fix 
the  standard  of  weights  and  mea- 
sures; 


*Ab  to  "uniform"  and  "equal"  as  mere  variants,  see  our  1  859. 
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A.  OP  C. — . . . .  eatabliehing  and 
regulating  post-offices  from  one  State 
to  another,  throughout  all  the  United 
States,  and  exacting  such  postage  on 
the  papers  passing  through  the  same 
as  may  be  requisite  to  defray  the  ex- 
penses of  the  said  ofSce; 


[See  below]. 

A.  OP  C. — ....  appointing  courts 
for  the  trial  of  piracies  and  felonies 
committed  on  high  seas; 

A.  cp  C. — .  . .  .the  sole  and  exclu- 
sive right  and  power  of  determining 
on  peace  and  war,  except .... 

A.  OP  C. — . . .  .granting  letters  of 
marque  and  reprisal.  . . . 

A.  OP  C. — ....establishing  rules 
for  deciding,  in  all  cases,  what  cap- 
tures on  land  and  water  shall  be 
legal 

A.  OP  C. — . . .  .to  agree  upon  the 
number  of  land  forces,  and  to  make 
requisitions  from  each  State  for  its 
quota 
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To  provide  for  the  punishment  of 
counterfeiting  the  securities  and  cur- 
rent coin  of  the  United  States;* 

To  establish  post-offices  and  post- 
roads; 


To  promote  the  progress  of  science 
and  useful  arts  by  securing  for  lim- 
ited times  to  authors  and  inventors 
the  exclusive  right  to  their  respec- 
tive writings  and  discoveries; 

To  constitute  tribunals  inferior  to 
the  Supreme  Court; 

To  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas 
and  offenses  against  the  law  of  na- 
tions ; 

To  declare  war, 


grant  letters  of  marque  and  reprisal, 

and  make  rules  concerning  captures 
on  land  and  water ; 


To  raise  and  support  armies,  but 
no  appropriation  of  money  to  that 
use  shall  be  for  a  longer  term  than 
two  years; 


A.  OF  C- 
navy;. .. 


. .  .to  build  and  equip  To  provide  and  maintain  a  navy; 


A.  OP  C. — ....making  rules  foj 
the  government  and  regulation  of  the 
said  land  and  naval  forces,. . . . 

A.  or  C. — . ; .  .to  agree  upon  the 
number  of  land  forces,  and  to  make 
requisitions  from  each  State  for  its 
quota,  in  proportion  to  the  number 
of  white  inhabitants  in  such  State, 

[See  below].  ^ 


To  make  rules  for  the  government 
and  regulation  of  the  land  and  naval 
forces ; 

To  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and 
repel  invasions; 

To  provide  for  organizing,  arm- 
ing, and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as 
may  be  employed  in  the  service  of 
the  United  States, 


•As  to  mere   accidental   recent  historical   ground  for  this  text,    and  as  to   Us 
character  as  surplusage,   see  our  i  94. 
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When  land  forces  are  raised  by 
any  State  for  the  common  defense, 
all  oflScers  of  or  under  the  rank  of 
Colonel  shall  be  appointed  by  the 
Legislature  of  each  State  respective- 
ly by  whom  such  forces  shall  be 
raised,  or  in  such  manner  as  such 
State  shall  direct,  and  all  vacancies 
shall  be  filled  up  by  the  State  which 
first  made  the  appointment. 


CONST.  U.  S. 

reserving  to  the  States  respectively 
the  appointment  of  the  officers, 


and  the  authority  of  training  the 
militia  according  to  the  discipline 
prescribed  by  Congress; 


[As  to  the  clause  generally,  as  add- 
ing little  or  nothing,  in  legal  effect, 
see  our  §§  69-78;    143-149]. 


Conn.  1638-9. ..  .which  deputies 
shall  [severally]  have  the  power  of 
the  whole  town  to  give  their  votes 
and  allowance  to  all  such  laws  and 
orders  as  may  be  for  the  public  good, 
and  unto  which  the  said  towns  are  to 
be  bound. 

New  Eng.  Conp and  all  things 

of  like  nature  which  are  the  proper 
concomitants  or  consequences  of  such 
a  confederation,  for  amity,  offence 
and  defence ; .  . .  . 


To  exercise  exclusive  legislation  in 
aU  cases  whatsoever  over  such  dis- 
trict (not  exceeding  ten  miles 
square)  as  may,  by  cession  of  par- 
ticular States  and  the  acceptance  of 
Congress,  become  the  seat  of  the 
Government  of  the  United  States, 
and  to  exercise  like  authority  over 
all  places  purchased  by  the  consent 
of  the  legislature  of  the  State  in 
which  the  same  shall  be,  for  the  erec- 
tion of  forts,  magazines,  arsenals, 
dockyards,  and  other  needful  build- 
ings ;    and 

To  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this 
Constitution  in  the  Government  of 
the  United  States,  or  in  any  depart- 
ment or  officer  thereof. 


Oed.  1784 That  after  the  year 

1800  of  the  Christian  era,  there  shall 
be  neither  slavery  nor  involuntary 
servitude  in  any  of  the  said  states, 
otherwise  than  in  punishment  of 
crimes,  whereof  the  party  shaU  have 
been  duly  convicted  to  have  been  per- 
sonally guilty. —Ord.  1787  — There 
shall  be  neither  slavery  nor  involun- 
tary servitude  in  the  said  territory, 
otherwise  than  in  the  punishment  of 
crimes,  whereof  the  party  shall  have 
been  duly  convicted 

[Common     in     State     Bills     of 
Rights]. 


The  migration  or  importation  of 
such  persons  as  any  of  the  States 
now  existing  shall  think  proper  to 
admit,  shall  not  be  prohibited  by  the 
Congress  prior  to  the  year  one  thou- 
sand eight  hundred  and  eight,  but  a 
tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dol- 
lars for  each  person. 


The  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless 
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[See  near  the  beginning  of  this 
Table]. 


[See  Colonial  texts]. 


Alb.  Conv. — ^Yet  no  money  to  is- 
sue but  by  joint  orders  of  the  Presi- 
dent-General and  Grand  Council;  ex- 
cept where  sums  have  been  appropri- 
ated to  particular  purposes,  and  the 
President-General  is  previously  em- 
powered by  an  act  to  draw  such 
sums. 

Mass. — No  money  shall  be  issued 
out  of  the  treasury  of  this  common- 
wealth, (except  such  sums  as  may  be 
appropriated  for  the  redemption  of 
bills  of  credit  or  treasurer's  notes, 
or  for  the  payment  of  interest  aris- 
ing thereon),  but  by  warrant  under 
the  hand  of  the  governor  for  the 
time  being,. . .  .agreeably  to  the  acts 
and  resolves  of  the  general  court. — 
[So,  State  texts,  generally]. 

A.  OF  C. — [Committee  of  the 
States]  ....  transmitting  every  half 
year  to  the  respective  States  an  ac- 
count of  the  sums  of  money  so  bor- 
rowed or  emitted; .... 

A.  OP  C. — . . .  .nor  shall  the  United 
States,  in  Congress  assembled,  grant 
any  title  of  nobility. 

A.  OF  C. — . . .  .nor  shall  any  per- 
son holding  any  office  of  profit  or 
trust  under  the  United  States,  or  any 
of  them,  accept  of  any  present, 
emolument,  office,  or  title  of  any  kind 
whatever  from  any  king,  prince,  or 
foreign  state; 

A.  OF  C. — No  State,  without  the 
consent  of  the  United  States,  in  Con- 
gress assembled,  shall  send  any  em- 
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when  in  eases  of  rebellion  or  inva- 
sion the  public  safety  may  require  it. 
No  bill   of  attainder  or  ex  post 
facto  law  shall  be  passed. 

No  capitation,  or  other  direct,  tax 
shall  be  laid,  unless  in  proportion  to 
the  census  or  enumeration  hereinbe- 
fore directed  to  be  taken. 

No  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  State. 

No  preference  shall  be  given  by 
any  regulation  of  commerce  or  reve- 
nue to  the  ports  of  one  State  over 
those  of  another;  nor  shall  vessels 
bound  to,  or  from,  one  State,  be 
obliged  to  enter,  clear,  or  pay  duties 
in  another. 

No  money  shall  be  drawn  from  the 
Treasury  but  in  consequence  of  ap- 
propriations made  by  law; 


and  a  regular  statement  and  account 
of  the  receipts  and  expenditures  of 
all  public  money  shall  be  published 
from  time  to  time. 


No  title  of  nobility  shall  be  grant- 
ed by  the  United  States; 

and  no  person  holding  any  office  of 
profit  or  trust  under  them  shall,  with- 
out the  consent  of  the  Congress,  ac- 
cept of  any  present,  emolument,  of- 
fice, or  title,  of  any  kind  whatever, 
from  any  king,  prince,  or  foreign 
State. 

No    State    shall    enter    into    any 
treaty,  alliance,  or  confederation; 
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bassy  to,  or  receive  any  embassy 
from,  or  enter  into  any  conference, 
agreement,  alliance,  or  treaty  with 
any  king,  prince,  or  state; 

No  two  or  more  States  shall  enter 
into  any  treaty,  confederation,  or 
alliance  whatever  between  them, 
without  the  consent  of  the  United 
States,  in  Congress  assembled,  speci- 
fying accurately  the  purposes  for 
which  the  same  is  to  be  entered  into, 
and  how  long  it  shall  continue. 


CONST.  TJ.  S. 


[State  Bills  of  Eights]. 

Ord.  1787 And,  in  the  just  pres- 
ervation of  rights  and  property,  it 
is  understood  and  declared,  that  no 
law  ought  ever  to  be  made,  or  have 
force  in  the  said  territory,  that  shall, 
in  any  manner  whatever,  interfere 
with  or  affect  private  contracts  or 
engagements,  bona  fide,  and  without 
fraud,  previously  formed. 

[See  above.] 

[See  Privileges  and  Immunities 
clauses  and  Commerce  clauses  of 
Colonial  texts]. 


grant  letters  of  marque  and  reprisal; 

coin  money;    emit  bills  of  credit; 

make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts ;  * 

pass  any  bill  of  attainder,  ex  post 
facto  law, 

or  law  impairing  the  obligation  of 
contracts. 


or  grant  any  title  of  nobility. 

No  State  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary 
for  executing  its  inspection  laws; 
and  the  net  produce  of  all  duties 
and  imposts,  laid  by  any  State  on 
imports  or  exports,  shall  be  for  the 
use  of  the  Treasury  of  the  United 
States;  and  all  such  laws  shall  be 
subject  to  the  revision  and  control 
of  the  Congress. 

No  State  shall,  without  the  consent 
of  Congress,  lay  any  duty  of  ton- 
nage; 


No  vessel  of  war  shall  be  kept  up 
in  time  of  peace  by  any  State,  except 
such  number  only  as  shall  be  deemed 
necessary  by  the  United  States,  in 
Congress  assembled,  for  the  defense 
of  such  State  or  its  trade,  nor  shall 
any  body  of  forces  be  kept  up  by 


keep  troops  or  ships  of  war  in  time 
of  peace. 


♦Covered,   in  leeal  effect,  by  the  Impairment  clause,  below ; 
458-466. 


see  our  SS  444-467; 
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any  State  in  time  of  peace,  except 
such  number  only  as,  in  the  judg- 
ment of  the  United  States,  in  Con- 
gress assembled,  shall  be  deemed 
requisite  to  garrison  the  forts  nec- 
essary for  the  defense  of  such 
State ; . . . . 

[A.  OF  C. — text,  close  above]. 


engage  in  any  war  unless  such  State 
be  actually  invaded  and  the  danger 
is  so  imminent  as  not  to  admit  of 
delay. 

N.  H there  shall  'be  a  supreme 

executive  magistrate  who  shall  be 
styled  The  President  of  the  State  of 
New  Hampshire. 

[N.  J.;  Pa.;  So.  Car.;  President 
and  Vice-President"]. 

[Different  lengths  of  term  in  dif- 
ferent States]. 

[As  to  Vice-President.  See  im- 
mediately above]. 

[State  Constitutions,  generally]. 

Del. — That  the  Senate  be  chosen 
in  the  following  manner:  All  per- 
sons qualified  as  aforesaid  to  vote 
for  county  Delegates,  shall,  on  the 
first  day  of  September,  1781,  and  on 
the  same  day  in  every  fifth  year  for- 
ever thereafter,  elect,  viva  voce,  by  a 
majority  of  votes,  two  persons  for 
their  respective  counties  (qualified  as 
aforesaid  to  be  elected  county  Dele- 
gates) to  be  electors  of  the  Senate; 

Del. — That  the  said  electors  of  the 
Senate  meet  on  the  third  Monday  In 
September,  1781,  and  on  the  same 
day  in  every  fifth  year  forever  there- 
after, and  they,  or  any  twenty-four 
of  them  so  met,  shall  proceed  to  elect, 
by  ballot,  either  out  of  their  own 
body,  or  the  people  at  large,  fifteen 
Senators  (nine  of  whom  to  be  resi- 
dents on  the  western,  and  six  to  be 
residents  on  the  eastern,  shore). 

That  the  Senators  shall  be  bal- 
loted for,  at  one  and  the  same  time, 
and  out  of  the  gentlemen  residents 
of  the  western  shore,  who  shall  be 
proposed  as  Senators,  the  nine  who 
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enter  into  any  agreement  or  compact 
with  another  State  or  with  a  foreign 
power 

or  engage  in  war  unless  actually  in- 
vaded or  in  such  imminent  danger  as 
will  not  admit  of  delay. 

The  executive  power  shall  be  vest- 
ed in  a  President  of  the  United 
States  of  America. 


He  shall  hold  his  ofSce  during  the 
term  of  four  years, 

and,   together  with  the  Vice-Presi- 
dent, 

chosen  for  the  same  term, 
be  elected  as  follows: 

Each  State  shall  appoint,  in  such 
manner  as  the  legislature  thereof 
may  direct,  a  number  of  electors, 
equal  to  the  whole  number  of  Sena- 
tors and  Representatives  to  which 
the  State  may  be  entitled  in  the  Con- 
gress; but  no  Senator  or  Represent- 
ative, or  person  holding  an  office  of 
trust  or  profit  under  the  United 
States,  shall  be  appointed  an  elector. 

*The  electors  shall  meet  in  their 
respective  States  and  vote  by  ballot 
for  two  persons,  of  whom  one  at 
least  shall  not  be  an  inhabitant  of 
the  same  State  with  themselves. 
And  they  shall  make  a  list  of  all  the 
persons  voted  for,  and  of  the  num- 
ber of  votes  for  each ;  which  list  they 
shall  sign  and  certify,  and  transmit 
sealed  to  the  seat  of  government  of 
the  United  States,  directed  to  the 
President  of  the  Senate.  The  Presi- 
dent of  the  Senate  shall,  in  the  pres- 
ence of  the  Senate  and  House  of 
Representatives,  open  all  the  certifi- 
cates, and  the  votes  shall  then  be 


•The  paragraph  here  beginning,    ending  "by  ballot  tbe  Vice-President"  Amend- 
ed by  the  Twelfth  Amendment  (for  the  text  of  which  see  our  §  26). 
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shall,  on  strikiiig  the  ballots,  appear 
to  have  the  greatest  numbers  in  their 
favor,  shall  be  accordingly  declared 
and  returned  duly  elected:  and  out 
of  the  gentlemen  residents  of  the 
eastern  shore,  who  shall  be  proposed 
as  Senators,  the  six  who  shall,  on 
striking  the  ballots,  appear  to  have 
the  greatest  number  in  their  favor, 
shall  be  accordingly  declared  and  re- 
turned duly  elected:  and  if  two  or 
more  on  the  same  shore  shall  have  an 
equal  number  of  ballots  in  their 
favor,  by  which  the  choice  shall  not 
be  determined  on  the  first  ballot, 
then  the  electors  shall  again  ballot, 
before  they  separate;  in  which  they 
shall  be  confined  to  the  persons  who 
on  the  first  ballot  shall  have  an  equal 
number:  and  they  who  shall  have 
the  greatest  number  in  their  favor 
on  the  second  ballot,  shall  be  accord- 
ingly declared  and  returned  duly 
elected : 

Pa. — The  President  and  Vice- 
President  shall  be  chosen  annually 
by  the  joint  ballot  of  the  general 
assembly  and  council.— [See  early 
Colonial  texts]. 
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counted.  The  person  having  the 
greatest  number  of  votes  shall  be  the 
President,  if  such  number  be  a  ma- 
jority of  the  whole  number  of  elec- 
tors appointed; 


[See  Del.,  above]. 


[As  to  State  requirements  of  age 
and  of  State-residence,  see  above]. 


and  if  there  be  more  than  one  who 
have  such  majority,  and  have  an 
equal  number  of  votes,  then  the 
House  of  Representatives  shall  im- 
mediately choose  by  ballot  one  of 
them  for  President;  and  if  no  per- 
son have  a  majority,  then  from  the 
five  highest  on  the  list  the  said 
House  shall  in  like  manner  choose 
the  President.  But  in  choosing  the 
President  the  votes  shall  be  taken  bv 
States,  the  representation  from  each 
State  having  one  vote;  a  quorum 
for  this  purpose  shall  consist  of  a 
member  or  members  from  two -thirds 
of  the  States,  and  a  majority  of  all 
the  States  shall  be  necessary  to  a 
choice.  In  every  case,  after  the 
choice  of  the  President,  the  person 
having  the  greatest  number  of  votes 
of  the  electors  shall  be  the  Vice- 
President.  But  if  there  should  re- 
main two  or  more  who  have  equa.1 
votes,  the  Senate  shall  choose  from 
them  by  ballot  the  Vice-President. 

The  Congress  may  determine  the 
time  of  choosing  the  electors,  and  the 
day  on  which  they  shall  give  their 
votes,  which  day  shall  be  the  same 
throughout  the  IJuited  States. 

No  person  except  a  natural-born 
citizen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of 
this  Constitution,  shall  be  eligible  to 
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[State  texts]. 


Mass. — As  the  public  good  re- 
quires that  the  governor  should  not 
be  under  the  undue  influence  of  any 
of  the  members  of  the  general  court, 
by  a  dependence  on  them  for  his 
support ;  that  he  should,  in  all  cases, 
act  with  freedom  for  the  benefit  of 
the  public;  that  he  should  not  have 
his  attention  necessarily  diverted 
from  that  object  to  his  private  con- 
cerns; and  that  he  should  maintain 
the  dignity  of  the  commonwealth  in 
the  character  of  its  chief  magistrate, 
it  is  necessary  that  he  should  have 
an  honorable  stated  salary,  of  a  fixed 
and  permanent  value,  amply  sufS.- 
cient  for  those  purposes,  and  estab- 
lished by  standing  laws ;  and  it  shall 
be  among  the  first  acts  of  the  gen- 
eral court,  after  the  commencement 
of  this  constitution,  to  establish  such 
salary  by  law  accordingly. 

[State  Constitutions,  generally]. 


Mass. — The  governor  of  this  com- 
monwealth, for  the  time  being,  shall 
be  the  commander-in-chief  of  the 
army  and  navy,  and  all  the  military 
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the  of5ce  of  President;  neither  shall 
any  person  be  eligible  to  that  office 
who  shall  not  have  attained  to  the 
age  of  thirty-five  years,  and  been 
fourteen  years  a  resident  within  the 
United  States. 

In  case  of  the  removal  of  the 
President  from  oflice,  or  of  his  death, 
resignation,  or  inability  to  discharge 
the  powers  and  duties  of  the  said 
office,  the  same  shall  devolve  on  the 
Vice-President, 

and  the  congress  may  by  law  pro- 
vide for  the  case  of  removal,  death, 
resignation,  or  inability,  both  of  the 
President  an4  Vice-President,  declar- 
ing what  oflicer  shall  then  act  as 
President,  and  such  officer  shall  act 
accordingly  until  the  disability  be 
removed  or  a  President  shall  ibe 
elected. 

The  President  shall,  at  stated 
times,  receive  for  his  services  a  com- 
pensation, which  shall  neither  be  in- 
creased nor  diminished  during  the 
period  for  which  he  shall  have  been 
elected,  and  he  shall  not  receive 
within  that  period  any  other  emolu- 
ment from  the  United  States  or  any 
of  them. 


Before  he  enter  on  the  execution 
of  his  office  he  shall  take  the  fol- 
lowing oath  or  affirmation: 

"I  do  solemnly  swear  (or  affirm) 
that  I  will  faithfully  execute  the  of- 
fice of  President  of  the  United 
States,  and  will  to  the  best  of  my 
ability  preserve,  protect,  and  defend 
the     Constitution     of     the     United 


The  President  shall  be  Command- 
er-in-chief of  the  Army  and  Navy  of 
the  United  States,  and  of  the  militia 
of  the  several  States  when  called  into 
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forces  of  the  State  by  sea  and  land; 
....  [State  texts,  generally]. 


CONST.  U.  S. 


the    actual 

States ; 


service    of    the   United 


[State  Constitutions,  generally]. 


Mass. — ....  except  such  as  persons 
may  be  convicted  of  by  impeachment. 

So.  Cab. — That  the  governor  and 
commander-in-chief  shall  have  no 
power  to ...  .  enter  into  any  final 
treaty  without  the  consent  of  the 
senate  and  house  of  representatives. 

vote    a    familiar   re- 
Colonial    and    State 


[Two-thirds 
quirement  of 
texts] . 

Mass. — All  judicial  officers,  the  at- 
torney-general, the  solicitor-general, 
all  sheriffs,  coroners  and  registers  of 
probate  shall  be  nominated  and  ap- 
pointed by  the  governor,  by  and  with 
the  advice  and  consent  of  [the  coun- 
cil]. 


he  may  require  the  opinion,  in  writ- 
ing, of  the  principal  officer  in  each 
of  the  executive  departments,  upon 
any  subject  relating  to  the  duties  of 
their  respective  offices, 

and  he  shall  have  power  to  grant  re- 
prieves and  pardons  for  offenses 
against  the  United  States, 

except  in  cases  of  impeachment. 


He  shall  have  power,  by  and  with 
the  advice  and  consent  of  the  Senate, 
to  make  treaties. 


provided  two-thirds  of  the  Senators 
present  concur; 


and  he  shall  nominate,  and,  by  and 
with  the  advice  and  consent  of  the 
Senate,  shall  appoint,  ambassadors, 
other  public  ministers  and  consuls, 
judges  of  the  Supreme  Court,  and  all 
other  officers  of  the  United  States, 
whose  appointments  are  not  herein 
otherwise  provided  for,  and  which 
shall  be  established  by  law; 


[Familiar  State  practice]. 


[Alb.  Conv.,  cited  above]. 


N.  Y. — That  it  shall  be  the  duty 
of  the  governor  to  inform  the  legis- 
lature, at  every  session,  of  the  con- 
dition of  the  State. . .  . ;  to  recom- 
mend such  matters  to  their  consid- 
eration as  shall  appear  to  him  to 
concern  its  good  government,  wel- 
fare and  prosperity ; . . .  . 

N.  T. — . . .  .to  convene  the  assem- 
bly and  senate  on  extraordinary  oc- 
casions ; . . . . 

N.  Y. — . . .  .to  prorogue  them  from 
time  to  time 


but  the  Congress  may  by  law  vest 
the  appointment  of  such  inferior  of- 
ficers, as  they  think  proper,  in  the 
President  alone,  in  the  courts  of  law, 
or  in  the  heads  of  departments. 

The  President  shall  have  power  to 
fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  Senate,  by 
granting  commissions  which  shall  ex- 
pire at  the  end  of  their  next  session. 

He  shall  from  time  to  time  give  to 
the  Congress  information  of  the  state 
of  the  Union,  and  recommend  to  their 
consideration  such  measures  as  he 
shall  judge  necessary  and  expedient; 


he  may,  on  extraordinary  occasions, 
convene  both  houses,  or  either  of 
them, 

and  in  case  of  disagreement  between 
them  with  respect  to  the  time  of  ad- 
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N.  Y. — .  . .  .to  correspond  with  the 
Continental  Congress,  and  other 
States ; .  . .  . 

N.  Y. — . . .  .to  take  care  that  the 
laws  are  faithfully  executed. . . . 

[Common  in  State  Constitutions]. 


[Common   in   State   Constitutions, 
mutatis  mutandis]. 


A.  OP  C. — ....  and  establishing 
courts  for  receiving  and  determining 
finally  appeals  in  all  eases  of  cap- 
tures; 

[Court  for  suits  between  States] . 

Mass. — All  judicial  officers. . . . 
shall  hold  their  offices  during  good 
behavior,  excepting  [removal  by 
Governor  and  Executive  Council  upon 
address  of  both  Houses]. 

Mass. — Permanent  and  honorable 
salaries  shall  also  be  established  by 
law  for  the  justices  of  the  supreme 
judicial  court. 


[See  above.  Admiralty  Courts; 
see,  as  to  early  other  Admiralty  Ju- 
risdiction, our  §§  12-18]. 


A.  OF  C. — The  United  States,  in 
Congress  assembled,  shall  also  be  the 
last  resort  on  appeal  in  all  disputes 
and  differences  now  subsisting,  or 
that  hereafter  may  arise  between  two 
or  more  States  concerning  boundary, 
jurisdiction,  or  any  other  cause 
whatever; .  . .  .and  the  persons  whose 
names  shall  be  so  drawn,  or  any  five 
of  them,  shall  be  commissioners  or 
judges,  to  hear  and  finally  determine 
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journment,  he  may  adjourn  them  to 
such  time  as  he  shall  think  proper; 

he   shall    receive    ambassadors    and 
other  public  ministers; 

he  shall  take  care  that  the  laws  be 
faithfully  executed, 

and  shall  commission  all  the  officers 
of  the  United  States. 

The  President,  Vice-President,  and 
all  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  im- 
peachment for  and  conviction  of 
treason,  bribery,  or  other  high  crimes 
and  misdemeanors. 

The  judicial  power  of  the  United 
States  shall  be  vested  in  one  supreme 
court,  and  in  such  inferior  courts  as 
the  Congress  may  from  time  to  time 
ordain  and  establish. 

The  judges,  both  of  the  supreme 
and  inferior  courts,  shall  hold  their 
offices  during  good  behavior. 


and  shall,  at  stated  times,  receive  for 
their  services  a  compensation  which 
shall  not  be  diminished  during  their 
continuance  in  office. 

The  judicial  power  shall  extend  to 
all  cases,  in  law  and  equity,  arising 
under  this  Constitution,  the  laws  of 
the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their 
authority;  to  all  cases  affecting  am- 
bassadors, other  public  ministers, 
and  consuls ; 

to  all  cases  of  admiralty  and  mari- 
time jurisdiction; 

to  controversies  to  which  the  United 
States  shall  be  a  party; 

to  controversies  between  two  or  more 
States ; 


Appendix. 


846 


EARLIER  TEXTS. 

the  controversy.  [As  to  the  origin 
of  the  Jurisdiction,  (prior  to  the 
Articles  of  Confederation'),  see  our 
§  18]. 


A.  OF  C— Controversies  concerning 
the  private  right  of  soil  claimed  un- 
der different  grants  of  two  or  more 
States, ....  shall,  on  the  petition  of 
either  party  to  the  Congress  of  the 
United  States,  be  finally  determined, 
as  near  as  may  be,  in  the  same  man- 
ner as  is  before  prescribed  for  de- 
ciding disputes  respecting  territorial 
jurisdiction  between  different  States. 
— See,  above,  in  this  Appendix,  Wy- 
oming Controversy,  and  New  Hamp- 
shire Grants. 

[See  above]. 


[See  above]. 

[See  above:   suits  between  States]. 

[See  above,  as  to  Federal  Admi- 
ralty Appeals]. 


[Common  to  State  Bills  of 
Rights]. 

Mass. — In  criminal  prosecutions 
the  verification  of  facts  in  the  vi- 
cinity where  they  happen,  is  one  of 
the  greatest  securities  of  the  life, 
liberty,  and  property  of  the  citizen. 
— [Common  to  State  Bills  of  Eights; 
Magna  Charta]. 
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between  a  State  and  citizens  of  an- 
other State;  between  citizens  of  dif- 
ferent States; 

between  citizens  of  the  same  State 
claiming  lands  under  grants  of  dif- 
ferent States, 


and  between  a  State,  or  the  citizens 
thereof,  and  foreign  States,  citizens, 
or  subjects. 

In  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls, 

and  those  in  which  a  State  shall  be 
party. 

the  Supreme  Court  shall  have  origi- 
nal jurisdiction. 

In  all  the  other  cases  before  men- 
tioned the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to 
law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the 
Congress  shall  make. 

The  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by 
jury; 

and  such  trial  shall  be  held  in  the 
State  where  the  said  crimes  shall 
have  been  committed; 


but  when  not  oommitted  within  any 
State,  the  trial  shall  be  at  such  place 
or  places  as  the  Congress  may  by  law 
have  directed. 

Treason  against  the  United  States 
shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  com- 
fort. 


846 


Appendix. 


EARLIER  TEXTS. 
[The  Common  Law  rule]. 


N.  Y. — . . .  .shall  not  work  corrup- 
tion of  blood 


A.  OF  C. — Full  faith  and  credit 
shall  be  given  in  each  of  these  States 
to  the  reeordSj  acts,  and  judicial  pro- 
ceedings of  the  courts  and  magis- 
trates of  every  other  State. 


A.  OF  0. — . . .  .the  free  inhabitants 
of  each  of  these  States, ....  shall .... 
be  entitled  to  all  privileges  and  im- 
munities of  free  citizens  in  the  sev- 
eral States; 

A.  OF  C. — If  any  person  guilty  of, 
or  charged  with,  treason,  felony,  or 
other  high  misdemeanor  in  any  State 
shall  flee  from  justice  and  be  found 
in  any  of  the  United  States,  he  shall, 
upon  demand  of  the  governor  or 
executive  power  of  the  State  from 
which  he  fled,  be  delivered  up  and 
removed  to  the  State  having  jurisdic- 
tion of  his  offense 

New  Eng.Conf. — It  is  also  agreed 
that  if  any  servant  run  away  from 
his  master  into  another  of  these  eon- 
federated  jurisdictions,  that  in  such 
case,  upon  the  certificate  of  one 
magistrate  in  the  jurisdiction  out  of 
which  the  said  servant  fled,  or  upon 
other  due  proof,  the  said  sei-vant 
shall  be  delivered  either  to  his  mas- 
ter or  any  other  that  pursues  and 

brings  such  certiflcate  or  proof. 

A.  of  C. —  ....provided  that  such 
restriction  shall  not  extend  so  far 
as  to  prevent  the  removal  of  property 
imported  into  any  State,  to  any  oth- 
er State  of  which  the  owner  is  an 
inhabitant ; .  . .  . 

A.  or  C. — Canada,  acceding  to  this 
Confederation,  and  joining  in  the 
measures  of  the  United  States,  shall 
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No  person  shall  be  convicted  of 
treason  unless  on  the  testimony  of 
two  witnesses  to  the  same  overt  act, 
or  on  confession  in  open  court. 

The  Congress  shall  have  power  to 
declare  the  punishment  of  treason, 

but  no  attainder  of  treason  shall 
work  corruption  of  blood  or  forfeit- 
ure except  during  the  life  of  the 
person  attainted. 

Full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of 
every  other  State. 


And  the  Congress  may  by  general 
laws  prescribe  the  manner  in  which 
such  acts,  records  and  proceedings 
shall  be  proved,  and  the  effect  there- 
of. 

The  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  States. 


A  person  charged  in  any  State 
with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice,  and  be 
found  in  another  State,  shall,  on  de- 
mand of  the  executive  authority  of 
the  State  from  which  he  fled,  be  de- 
livered up,  to  be  removed  to  the 
State  having  jurisdiction  of  the 
crime. 


No  person  held  to  service  or  labor 
in  one  State,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  con- 
sequence of  any  law  or  regulation 
therein,  be  discharged  from  such 
service  or  labor,  but  shall  be  deliv- 
ered up  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be 
due. 


New  States  may  be  admitted  by 
the  Congress  into  this  Union;  but 
no   new   State  shall  be   formed   or 
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be  admitted  into,  and  entitled  to  all 
the  advantages  of  this  Union ;  but  no 
other  colony  shall  be  admitted  into 
the  same,  unless  such  admission  be 
agreed  to  by  nine  States. 

New  Eno.  Conf. —  ....Provided: 
that  no  other  jurisdiction  shall  here- 
after be  taken  in  as  a  distinct  head 
or  member  of  this  confederation.  . .  . 
without  [consent  of  three-fourths  of 
the  Commissioners]. 

[A  power  already  long  in  exercise, 
as  in  Ords.  1784,  1787.  See  our  §§ 
12-18]. 


A.  OF  C. — ....  no  State  shall  be 
deprived  of  territory  for  the  benefit 
of  the  United  States. 

Opj).  1784. — That  their  respective 
[Territorial  and  ultimate  State]  gov- 
ernments shall  be  in  republican 
forms 

[Pre-1787  texts,  generally]. 


[Colonial  texts]. 


A.  OP  C. — .  . .  .nor  shall  any  altera- 
tion at  any  time  hereafter  be  made 
in  [the  Articles  of  Confederation] 
unless  such  alteration  be  agreed  to 
in  a  Congress  of  the  United  States, 


A.  OF  C— . 
confirmed  by 
every  State. 


. .  .and  be  afterwards 
the    Legislatures    of 


Mass. — [Action  by  Legislature, 
and  two-thirds  popular  vote  or  Con- 
vention]. 

[A.  OF'  C. — Slavery  section.  See 
also,  Slavery  provision,  Ord.   1787]. 
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erected  within  the  jurisdiction  of  any 

ether  State;  nor  any  State  bo 
formed  by  the  junction  of  two  or 
more  States  or  parts  of  States,  with- 
out the  consent  of  the  legislatures  of 
the  States  concerned  as  well  as  of 
the  Congress. 


The  Congress  shall  have  power  to 
dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to 
the  United  States; 

and  nothing  in  this  Constitution  shall 
be  so  construed  as  to  prejudice  any 
claims  of  the  United  States 

or  of  any  particular  State. 


The  United  States  shall  guarantee 
to  every  State  in  this  Union  a  repub- 
lican form  of  government, 

and  shall  protect  each  of  them 
against  invasion, 

and  on  application  of  the  legislature, 
or  of  the  executive  (when  the  legis- 
lature cannot  be  convened),  against 
domestic  violence. 

The  Congress  whenever  two  thirds 
of  both  houses  shall  deem  it  neces- 
sary, shall  propose  amendments  to 
this  Constitution, 

or,  on  the  application  of  the  legis- 
latures of  two  thirds  of  the  several 
States,  shall  call  a  Convention  for 
proposing  amendments,  which  in 
either  case  shall  be  valid,  to  all  in- 
tents and  purposes,  as  part  of  this 
Constitution, 

when  ratified  by  the  legislatures  of 
three  fourths  of  the  several  States 

or  by  Conventions  in  three-fourths 
thereof,  as  the  one  or  the  other  mode 
of  ratification  may  be  proposed  by 
the  Congress; 

provided  that  no  amendments  which 
may  be  made  prior  to  the  year  one 
thousand  eight  hundred  and  eight 
shall  in  any  manner  affect  the  first 
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EARLIER  TEXTS. 


[So,  A.  of  C,  in  various  texts]. 


A.  OF  C. — All  bills  of  credit  emit- 
ted, moneys  •borrowed  and  debts  con- 
tracted by  or  under  the  authority  of 
Congress,  before  the  assembling  of 
the  United  States,  in  pursuance  of 
the  present  Confederation,  shall  be 
deemed  and  considered  as  a  charge 
against  the  United  States,  .... 

A.  or  C. — Every  State  shall  abide 
by  the  determinations  of  the  United 
States,  in  Congress  assembled,  on  all 
questions  which  by  this  Confedera- 
tion are  submitted  to  them.  And  the 
Articles  of  this  Confederation  shall 
be  inviolably  observed  by  every 
State [So,  early  Colonial  texts]. 


[Common  in  State  Constitutions]. 


Md. — That  no  other  test  or  qualifi- 
cation ought  to  be  required  on  ad- 
mission to  any  office  of  trust  or 
profit,  than  such  oath  of  support 
and  fidelity  to  this  State,  and  such 
oath  of  office.... and  a  declaration 
of  a  belief  in  the  Christian  religion 


[Colonial  and  State  texts]. 


[Signing:     an  American   common 
practice]. 


CONST.  U.  S. 

and  fourth  clauses  in  the  ninth  sec- 
tion of  the  first  article; 

and  that  no  State,  without  its  con- 
sent, shall  be  deprived  of  its  equal 
suffrage  in  the  Senate. 

All  debts  contracted  and  engag- 
ments  entered  into,  before  the  adop- 
tion of  this  Constitution,  shall  be  as 
valid  against  the  United  States 
under  this  Constitution  as  under  the 
confederation. 


This  Constitution,  and  the  laws 
of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  ail 
treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in 
every  State  shall  be  tiound  thereby, 
anything  in  the  Constitution  or  laws 
of  any  State  to  the  contrary  not- 
withstanding. 

The  Senators  and  Representatives 
before  mentioned,  and  the  members 
of  the  several  State  legislatures,  and 
all  executive  and  judicial  officers 
•both  of  the  United  States  and  of  the 
several  States,  shall  be  bound  by 
oath  or  affirmation  to  support  this 
Constitution ; 

but  no  religious  test  shall  ever  be 
required  as  a  qualification  to  any 
office  or  public  trust  under  the 
United  States. 


The  ratification  of  the  conventions 
of  nine  States  shall  be  sufficient  for 
the  establishment  of  this  Constitu- 
tion between  the  States  so  ratifying 
the  same.* 

Done  in  convention  by  the  unani- 
mous consent  of  the  States  present, 
the  seventeenth  day  of  September, 
in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighty-seven,  and 
of  the  independence  of  the  United 
States  of  America  the  twelfth. 

In  witness  whereof,  we  have  here- 
unto subscribed  our  names. 


•The  violation,   by  this  text,   of  the  Articles  ot  Confederation,  ultimately  cured 
by  action  in  all  the  States. 
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Sections. 
ABATEMENT 

Earlier  pending  suit  as  matter  of,   626 

By  death  of  a  party,  605 

ABUTTOE 

Upon  public  way,   456 

ACCRETION 

As  affecting  pubUe  boundary-line, 351 

ACCRUAL 

Of  State-created  right,  to  the  United  States,   101 

ACQUITTAL,  PRIOR 
Generally,    676 

ACTION 

Generally:  see  Suit. 

Cause,   of,  Implied,    779 

Statutory,  634-641 

ADMINISTRATION 

Estate  of  person  long  absent,  etc.,   567 

AncUlary,    236 

See  Death;    Deceased  Person. 

ADMINISTRATOR 

For  general  principles,  see  Representative  Persons. 

No  extra-areal  status,    235 

Extra-areal  private  recognition,    236 

Extra-areal  operation  of  title  to  chattels 237 

Voluntary    submission    (by    administrator)    to    extra-areal    Judicial 

Jurisdiction,     '238 

See  Parties;    Probate. 

ADMIRALTY  AND  MARITIME  LAW 

Origin,  in  Federal  law,  12,  14 

Adoption  and  definition,  by  the  Constitution;    generally, 523-547 

Common  Law  remedy  as  concurrent, 527 

Federal  exclusiveness;    scope  of,   529,  546 

Limitation    of    Liability,    of    vessel-owners,     545 

Particulars   of    Admiralty    and   Maritime   law    as   capable    of    Con- 
gressional, or  of  State,  Extension,   554-557 

Admiralty  forms  of  Procedure,  applied  to  non-Admiralty  causes,   .  . .   608 

ADMIRALTY  WATERS 

Generally,    537,  538 

State  power  of  filling,  and  of  structures  in,   531-533 

Private   obstruction,    536-539 

Adjacent  land  area,  539 

Piers,  wharves,  beacons,  bridges,  pipes,  etc.,  in,   539 

ADOPTION:    PERSONAL 
See  Status. 

ADOPTION  OF  LAW 

Generally,    507-556 

Federal,  of  State  Written  Substantive  law,   771 
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Sections. 
ADOPTION  OF  XiAW— (Continued). 

Of  State  Unwritten  law,  688-697 

Of  State  Civil  Proeednre  at  Common  Law, 746-752 

Of  State  Criminal  Procedure,   679,  714 

In  Admiralty,  of  State  Procedure,  547 

ADVERSE  POSSESSION" 

Generally,    246,  503 

State  law  of,  not  operative  upon  land  of  Federal  concern,   129 

AGE  OE  SEX 

Classification  by,  498 

See  Equal  Protection. 

AGENCY:   AGENT 

In  suprastate  commerce,   212 

As  party  to  suit, 600 

See  Commerce;    Corporation,  Foreign;    Service  of  Process;    Presence. 

AGREEMENT,  AS  TREATY 
See  Treaty. 

AIR  AND  LIGHT 

Eight  of  abutter  on  public  way,    4i56 

Purity  of  air;    protection  of,  by  one  area  as  against  another, 243 

ALASKA 

Acquisition    of,    50 

ALIENS:    ALIENAGE 

Generally,   13,  106,  108,  139,  304,  305,  678 

Bills  of  Eights,  texts  of  the  Constitution  as  extending  to,  678 

Question  of  potential  State  citizenship,    139 

Of   State  voting  franchise,    139 

ALIMONY 
See  Divorce. 

ALLEGIANCE:    TO  A  COLONY 

Federal  power  of  definition  of,  1775-6,  12 

AMENDMENTS    TO    THE    CONSTITUTION    OF    THE    UNITED 
STATES 

Collectively,  and  severally,  from  a  general  point  of  view,   19-27 

See  under  the  several  Amendments,  respectively,  and  under  different 
subject-matter  heads,  as,  Equal  Protection. 

AMICABLE  SUIT 

Generally,    591 

As  distinguished  from  moot  case,    590 

AMNESTY 

As  eliminative   of  self-incrimination  provision,    674 

Federal,  as  operative  upon  States,   674 

AMOUNT  IN  CONTEOVEESY 

Generally,    685-687 

Principles  applicable  both  to  Original  and  to  Appellate  Jurisdiction,  685 
Principles  applicable  to  Appellate  Jurisdiction  only,    686,  687 

ANCILLARY    APPOINTMENT     (OP    EEPEESENTATIVE   PEE- 
SONS) 
Generally,    236 

ANCILLAEY  SUIT 

Generally,    584 

Question    of   Eemovability   of,    722 

As  among  Federal  Judicial  Districts,  711 

In  Appeal  or  Error, 1 .823,  847 
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Sections. 

APPEAL  AND  ERROR 
See  Appellate  Jurisdiction. 

APPELLATE  JURISDICTION,  FEDERAL:     (A)  GENERALLY 

Definition  of  Appellate,   784 

Potential  scope,  784 

Common  law  verdicts:    (Federal  or  State),  limitation  in  respect  of,  784 

General  I*rinciples,    784-789 

Of  the  Supreme  Court :    general  view,   788 

Appellate  review  otherwise  than  by  Appeal  or  Error   (Mandamus, 

Habeas  Corpus,  and  the  like),  787 

Consent,   Waiver   and  Estoppel,   as  inoperative  to  vest,    788 

as  operative  adversely,  788 

Certain  other  particulars,   789 

Appeal  and  Writ  of  Error:    generally, 790-794 

Adoption  of  general  Common  Law  principles  and  practice, 790 

Cross-Appeal  or  cross-Error,   790 

Color  of  merit  essential,   790 

APPELLATE   JURISDICTION:     (B)    AS   AMONG  FEDERAL 
COURTS 

I.  Certain  Principles  op  General  Character. 

Generally,    814-820 

In  all  classes  of  suits,  814 

Appellate  Review  by  the  Extraordinary  writs,  816,  817 

Data  of  ascertainment  of  decision  below,  818 

Persistency  of  jurisdiction,  when  attached,    819 

Finality  of  Mandate,   820 

II.  JUBISMCTION  OP  a  DISTRICT   COTTBT,  AS  A  COUBT  OP  THE  UNITED 

States  :   Narrow  Sense  op  Jurisdiction. 
Generally,    821-823 

III.  DisTRiOT  Courts:  Appeal  prcm,  and  Error  to. 

(The  matter  being  here  indexed  solely  from  the  standpoint  of  the 
District  Courts'  judgments,  and  without  reference  to  finality  or  non- 
finaUty  of  a  judgment  of  a  Circuit  Court  of  Appeals,  exercising  Ap- 
pellate Jurisdiction.    As  to  the  latter  matter,  see  IV,  below). 

Generally, 824-841 

The  Congressional  texts :  general  character ; 824-827 

Allotment  of  Appellate  Jurisdiction,  as  between  the  Supreme  Court 

and  the  Circuit  Courts  of  Appeals,  828 

Certification    of    question    of    jurisdiction,    831 

"In  issue" 832 

Cross-Appeal;    Cross-Error,    833 

Appeal  from   (or  Error  to)   Mandate,    834 

Successive  Appeals   (or  Writs  of  Error),   835 

Incidental  issues,   837,  838 

No  review,  in  Common  law  causes,  of  weight  of  evidence,  839 

Interlocutory  decree  of  District  Court,  dealing  with  Injunction, 840 

Limited  Writ  of  Error  for  United  States  in  Criminal  causes, 841 

IV.  Review  (as  op  Right)  by  the  Supreme  Court,  op  Judgments 
OP  A  Circuit  Court  op  Appeals.  (Non-pinal  Judgment  op 
Such  Courts.) 

Generally,    842-847 

The  Congressional  texts, 84 

Certain     expressions     of     the     Congressional     texts:      ("matter"; 

"suit";    "controversy";    "cases";    "proceedings"), 844 

Limitation  by  diversity  of  citizenship  as  sole  Jurisdictional  ground 

below,    845 

National  banks;    Federally  chartered  railroads;   as  mere  citizens,  .. .   846 
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Sections. 
APPELLATE     JTJEISDICTION :      (B)     AS     AMONG    FEDERAL 
GOXTBTS— (Continued) . 
Ancillary,  or  Intervention,  aspect  or  character  in  District  Court,  as 

affecting  the  Appellate  Jurisdiction  now  in  question,   847 

v.    Discretionary   Ceetimcate  from,  and  Discbetionaby  Certi- 
ORABi  TO,  a  Circuit  Court  op  Appeals. 

Certificate,    848 

Certiorari, 849 

VI.    Eevisory  Jurisdiction  ovee  Judgments  or  Courts  ot,  oe  in, 

Federal  Areas. 
Generally,    850 

APPELLATE  JURISDICTION:     (C)   OVER  STATE  COURTS 

I.  Generally. 

Not,  apparently,  by  Mandamus,  Common  Law  Certiorari,  or  Prohibi- 
tion,       795 

By  Habeas  Corpus, 795 

II.  By  Statutory  Certiorari. 

Generally,   795 

III.  By  Writ  of  Error. 

Generally,    796 

Congressional  text,    796-813 

Generic  character  of  questions,   681-684 

Requirement    of    exhaustion    of    State    Remedies,    Judicial    or    non- 
Judicial,  even  where,  by  State  law,  discretionary:    and  in  proper 

sequence,    796 

"Final"    (State)    judgment,    797 

United  States  as  plaintiff  in  Error, 797 

Non-competency  of  State  as  plaintiff  in   Error,    799 

Classes  of  State  suits,   800 

The  particular  State  Court  (Original,  Intermediate,  or  Final) , 801 

Issues  of  fact, 802 

Federal  Exclusiveness  as  to  Procedure,  803 

Federal  interpretation  of  the  record,   804,  805 

State    decision    resting,    or    capable    of    resting,    upon    non-Federal 

ground,    806 

Preliminary  Procedure  in  State  Court,   807 

Limitation  by  State  Procedure  law,  807 

Non-Federal  questions  incidentally  appearing,   808 

New  element  arising  pending  Error,  809 

State  denial   (of  Federal  contention)   as  condition  of  Federal  Writ 

of  Error,  810 

State  judgment  pursuant   to  Remand,    811 

Potential  scope  of  Federal  judgment,   812 

The  situation  of  no  jurisdiction  of  a  (colorable)  Writ  of  Error,  .  . .   813 

APPELLATE  PROCEDURE 

As  not  matter  of  Due  Process  of  Law, 567 

AQUATIC  VEGETABLE  GROWTHS. 

As   property,    485 

AREA 

See  Uses  of  Terms. 
ARMY,  CONTINENTAL 

See  Continental;   Articles  of  War. 
ARTICLES  OF  CONFEDERATION  (A)  :    OF  1643 

See  Appendix. 
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Sections. 

ARTICLES  OF  CONPEDEEATION  (B)  :  OF  1781 

GeneraUy,     16-18 

See  Comparative  Table,  Appendix. 

ARTICLES  FOR  GOVERNMENT  OP  NAVY 
See  Continental:    Navy. 

ARTICLES  OF  WAR 
See  War. 

ASSESSMENT  OF  TAXES 

Generally,   364,  368,  382 

See  Taxation. 

ASSIGNEE  OF  CHOSE  IN  ACTION:    LIMITATION  OP  SUIT  BY, 
IN  COURTS  OF  UNITED  STATES 

Generally,    731-733 

Scheme  and  aim  of  the  Congressional  legislation,  731 

Not  in  Novation,    732 

Merger    in    judgment,    i 732 

Assignment  arising  as  collateral  matter,    732 

Inhibition  as  extending  to  mortgage  bond  or  note,    733 

to   negotiable  municipal  bonds  etc.,    733 

to  contracts  for  sale  and  purchases  of  land,   733 

to  assignments  of  judgments,   733 

to  Judicial  transfers,  in  general,  733 

As  not  extending  to  ordinary  dealings  between  co-owners  of  land,  . .  733 
or  to   suit   for   recovery   of   a  particular  thing,   corporeal   or   in- 
corporeal,      733 

Mere  overdue  feature  of  negotiable  paper,  immaterial, 733 

ASSIGNMENT  OP  CLAIMS  AGAINST  THE  UNITED  STATES 

Generally,    409 

"ASSOCIATION",  THE 

of  First  Continental  Congress,  9-11 

ATTACHMENT  ON  MESNE  PROCESS 

Power  of  State  (or  Federal  State)  over,  240 

In  Federal  Procedure,   746-752 

Not,  in  State  suit,  of  funds  in  Federal  custody,  129 

See  Execution. 

ATTAINDER,  BILLS  OP 

Principles   of,    337 

ATTORNEY   (UNITED  STATES) 
See  United  States  Attorneys. 

ATTORNEY'S  PEE,  AS  COSTS  OR  DAMAGES 

Discrimination    between    plaintiffs    and    defendants,    as    matter    of 

Due  Process,   498,  499,  567 

AUTHORITY 

In  respect  of  Federal  Writ  of  Error  to  State  Court,  810 

AUTREFOIS  ACQUIT,  ETC. 

Generally,    676 

In  Federal  States,  41 

AVULSION 

As  affecting  public  boundary-lines,   351 

BAIL 

Criminal,   672 

BANKING 

State,  as  engaged  in,  152 
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Sections. 
BANKRUPTCY 

Adoption,  by  the  Constitution,  of  English  conception  of, 552 

PennissiWlity  of  Congressional  Extension,   554-557 

Pedexal  Exclusiveness  as  merely  potential,   122 

Federal  concession  in  favor  of  State  taxation  of  assets,  134 

Dominance    of   Bankruptcy   proceeding   over   other   suits;    potential 

concession, 622 

BEAREE  (OF  NEGOTIABLE  PAPER) 
Limitation  of  suit  by,  in  Federal  Court, 731-733 

BILL  OF  RIGHTS 

Of  First  Continental  Congress,  9 

Declaration  of  Independence  as,  in  part,  13,  24 

Ordinance  of  1787  as,  in  part,  17 

Certain  texts  of  the  Constitution  as,  24,  26 

Amendments  I — X,  as,   24 

BILLS  OP  CREDIT 

Inhibition  to   States,    419 

Definition    of,    419 

BOARDS,  GOVERNMENTAL 

Certain  classes  of,  as  quasi-municipal  corporations,   428 

BONDED  WAREHOUSE,  FEDERAL 
Question  of  State  taxation  of  goods  in,   130 

BONDS  OF  THE  UNITED  STATES 

As  such,  not  State-taxable,  131 

As  subject  to  State  Judicial  action  as  against  private  owner, 129 

As  subject  to  State  enforcement  of  tax  upon  other  property,   132 

Territorial  bonds:    application  of  principles  to,   131 

BONDS:  (STATE  LICENSE) 
See  License. 

BOOKS  AND  PAPERS 

Of  foreign  corporation,  286 

Order  to  produce,  as  not  taking  of  property  without  Due  Process,  .  455 

BOSTON 

Federal  assumption,  1775-6,  of  power  of  authorizing  destruction  of,    12 

BOUND ABY-LINES:    EARLY 

Between  Indian  Tribes  and  Colonies,  1775,  1776,    12 

BOUNDARY-LINES   (PUBLIC) 

Generally,    346-354 

Private  suit  as  to, 614 

Of  Judicial  Districts,   354 

BOUNTY  LAWS 

Not  acted  upon  (by  private  individual),  as  not  property,   451 

BRIDGE 

As  highway,   183-196 

As  land,    241 

As  areally  severable  for  taxation,  etc.,  241 

Mere  Congressional  consent  to  as  not  inhibitory  of  State  taxation,  .   130 

CANADA 

Invitation  to  inhabitants  of,  1776,   12 

CANALS 
As  Admiralty  Waters:   see  Admiralty. 
As  highways,  for  intercommexce,   196 
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Sections. 
CAEBIEES   (A) :    IN  INTEBCOMMEECE 

Generally,    175,  197 

Eates, 197 

No  State  imposition   of   extra-State   duties,    198 

Limitation  of  Liability  apart  from  statute,   199 

By  State  statute, 199 

State  inMbition  of  such  limitation,  199 

State  power  as  to  presumption  of  responsibility  for  damages, 200 

Successive  carriers,  200 

CAEBIEES  (B)  :    GENEBALLY 

Classification  by,   (intrastate),  by  Bace,  or  Color,    109 

CASE:    CAUSE 
See  Suit. 

CEDEB  PLACES 

Intra-State,    69-78 

The  Seat  of  the  Government  (the  District  of  Columbia),  78 

See  Federal  Area. 

CENSUS,  FEDEBAL 

Inception  of,  1776,   12 

CESSION  OF  SOVEEEIGNTT 

By  United  States  to  a  State,  143-149 

By  a  State  to  the  United  States,  15,  69-78 

As  between  States,   140-142 

Pre-Constitution  origin  of  the  doctrine, 15 

CHALLENGE  OF  JUEISDICTION 
See  Jurisdiction. 

CHANNEL 
As  matter  of  boundary-line,    349-351 

CHAETEBS  (COLONY) 
Effect  upon,  of  Declaration  of  Independence, 13 

CHA.TTELS:  (A)  OOEPOBEAL 

Power  and  exelusiveness  of  direct  action,  in  area  rei  sitae, 246 

As,  in  respect  of  title  by  adverse  possession,  246 

or  Procedure  in  rem,   246 

or  symbolical  delivery,    246 

or  of  mode  of  transfer  of  title  (including  recording,  etc.), 246 

or  of  fixing  legal  character  or  status  of  a  chattel,  246 

Conventional  situs  (as,  of  vessel  while  at  sea),  248 

Estoppel  to  deny  local  situs,  . 249 

as,   upon   unlawful   removal,    249 

or,  removal  to  defeat  Judicial  Procedure,    249 

Taxation :    limited,  in  general,  to  area  of  situs, 250 

irrespective  of  domicil  of  owner,  250 

as,   stock   of   goods  kept  for   sale,    250 

or  vessels  or  railroad  cars  regularly  used  in  taxing  area,   250 

Taxation :    value  for,  exclusive  of  extra-areal  elements, 250 

Transient  presence  as  not  situs,   250 

Vessel :    Enrollment  not  decisive  of  situs, 250 

Vessel  in  migratory  use:    home  port  as  situs,   250 

Ancillary  chattel,  as  foUovring  principal  chattel,  for  taxation  situs,  250 

Presence  of  muniments  of  title,  as  not  fixing  situs,  250 

Migratory  chattels   (other  than  vessels)   as  having  situs  in  area  of 

domicil  of  owner,    250 

(as,   railroad   roUing-stoek),    250 

length  of  periods  of  use,  250 

Creatures  ferae  naturae,  not  reduced  to  possesBion;    situs  of,   251 
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Sections. 
CHATTELS:    (A)  COEPOBE AL— (Cojitijmed) . 

Title    (locally   established   or  existing)    as  following   chattel  extra- 

areally,   246 

CHATTELS:     (B)  INCORPOREAL 

Generally,    253-264 

Situs,  in  general,  in  area  (State  or  Federal  State)   of  domicil  of 

owner,    253 

as,  creditor,   253,  255,  258 

or  owner  of  shares  of  corporation  stock,  except  where  the  home 
area  of  the  corporation  has  fixed  situs  of  shares  in  home  area,  . .   254 

Situs  of  shares  for  Federal  title-clearing  legislation,  in  home  area 

of  the  corporation,    254 

Credit,   for   administration,  as  of  situs  in  creditor's  late  area  of 

domicil,    256 

Garnishment:    conventional  situs  for,  in  area  of  debtor's  domicil  or 

personal  presence ;  aspect  of  subrogation,  therein,  257 

Credits:    situs  with  creditor;    exclusive  such  situs,   258 

Debt,  as  not  possessing  situs  for  taxation,   258 

Corporeal    security,    (real    or    chattel)    presence    of,    as    not    fixing 

situs  of  credit  for  taxation,    259 

So  of  written  muniments  of  title  of  credit:     (as,  promissory  notes, 

or   bonds),    260 

Trade  domicil,  as  determinative,  or  not,  of  situs  of  credit  for  tax- 
ation,      261 

Foreign   (extra-areal)   corporation:     considerations  determinative  of 

situs,  for  taxation  of  its  credits,  262 

Situs,  for  taxation,  as  affected  by  representative  character  of  cred- 
itor or  other  owner :    as,  executor  or  administrator,    263 

General  principles  applicable  to  creditors  holding  public  bonds,  etc.,  264 
CHECK  OF  UNITED  STATES 

When  State-taxable  as  money,    134 

CHILD:    CHILDREN 

See  also  Guardian;    Infant. 

Legitimizing  of,  of  no  extra-areal  operation  upon  land,  240 

Divorce,   operation   upon,    600 

CHILD  LABOR 
See  Age. 

CITIZENSHIP,  FEDERAL 

Origin  of,  in  Declaration  of  Independence,    13 

Generally,  25,  104,  107,  109,  301-303 

Fourteenth  Amendment  not  operative  upon  Tribal  Indians,  as  such,  .  301 

extends  to  children  born  within  the  United  States,  of  alien  parents,  301 

even  where  the  parents  not  capable  of  naturalization,   301 

Amendment  as  broadened  or  narrowed  by  the  Law  of  Nations,   ....  301 

Marriage  of  alien  woman  to  citizen,   301 

Operation  in  favor  of  wife,  of  naturalization  of  husband,  if  of  a  class 

not  incapacitated,   301 

Marriage  of  female  citizen  to  alien,   301 

Naturalization :     (power  of  Congress),   302 

Treaty  power, 302 

Vacating   of   naturalization,    803 

CITIZENSHIP,  STATE 

Operation  of  Fourteenth  Amendment,    137 

Federal  power  over,   138 

Aliens,    139 

CIVIL  BIGHTS 
See  Citizenship,  Federal;    Race  or  Color;    Jury;  Voters,  etc 

CLAIM:    SUIT  BY  ASSIGNEE  OF 
See  Assignee  of  Chose  in  Action 
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Sections. 
CLAIMS  AGAINST  THE  UNITED  STATES 
Assignment  of,    409 

CLAIMS,  COURTS  OF,  620 

CLAIMS:    PEOMPT  SETTLEMENT  BY  CARRIERS 

State  power  as  to,  in  intercommeree,   175 

COAL,  IN  INTERCOMMERCE 

Ultimate  point  of  consumption,  174 

CODE,  JUDICIAL 
See  Judicial  Code. 

COINS 

See  Money;    Standards. 

COLLATERAL  CHALLENGE  OF  JUDGMENT 

See  Jurisdiction;    Judgment;    Faith  and  Credit;    Res  Judicata,  etc. 

COLLATERAL  ISSUES 

Generally,    575,  576 

As  following  jurisdiction  of  principal  issues,  575 

Denaturing  of  such  issues,  in  the  Federal  Original  Jurisdiction,  ....   576 

COLONY:    CO-OPERATIVE  ORGANIZATION 

Need  of, 5 

Initial,   6 

See  Allegiance. 

COLOR,  (RACE  OR) 
See  Race  or  Color. 

COMITY 

Federal,  to  States,   654 

Limitation  of,    654 

COMMERCE :    PRIOR  TO  THE  CONSTITUTION 

Foreign,   1775-6,    12 

Indian,    1775-6,    12 

COMMERCE:     SUPRA-STATE   (INTERSTATE):      (A)   GENERAL 
PRINCIPLES 
Federal   power    over,    as   inherent    and   necessary,    apart   from   the 

Commerce  clause,    165 

The  Commerce  clause,  generally,    166 

As  not  exhaustive,   166 

Overlapping  by  other  Constitutional  texts,   166 

Indirect  State  power  to  a  certain  extent,  through  State  corporate 

franchises, 167 

Foreign  corporations:    State  power  of  exclusion  of;    limits  of;    not 

extending  to  suprastate  Commerce,  as  such, 168 

Domestic  vessels,  169 

Quarantine,    170 

State  inspection  laws,    171 

Inspection  fees,  171 

State  health  laws,  ■■ 172 

State  Public  Policy,  generally,   172 

State  occupation  requirements,   (license),   172 

Intoxicating  liciuors,  in  absence  of  Congressional  concession, 172 

Ferries  (a)   generally,   (b)   as  easements,   173 

Ultimate  intended  use  as  not  creative  of  Intercommeree  character,  .  174 
State  law  in  furtherance  of  Intercommeree;    improvement  of  navi- 
gable  rivers,    175 

logging    booms, 175 

railroad   switching-service,    175 

forwarding  of  telegrams, 175 
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Sections. 
COMMEECE:     SUPKASTATE    (INTBESTATE)  :      (A)    GENEEAL 
F'RINCIPJjES— {Continued). 

or   of  freight,    175 

or  furnishing  freight  cars,   175 

or  prompt  settlement  of  claims,   175 

or  interchange  of  freight,  175 

State  indirect  non-discriminatory  dealings  with  suprastate  Commerce,  176 

Extension  of  Common  Law  of  Tort  as  to,  176 

Severability    (as  intrastate  and  suprastate)    of   Commerce  transac- 
tions,       177 

Persons  and  things  in,  but  not  as  in,  intertransit,  178 

Occupation,  as  such,    179 

No   State  taxation  upon  Intercommerce  as  such,    180 

Incidents,  as  within  Federal  power,   181 

As,  rolling-stock  partly  in  intrastate  use,   181 

Passengers:     classification  by   race  or   color;     Congressional   policy 

and  law  as  to,  in  suprastate  transit,   182 

COMMEECE,  StIPEASTATE   (INTEESTATE)  :     (B)  LAND  HIGH- 
WAYS, OF  DIFFERENT  CLASSES 

Modern  forms  aa  specializations  of  early  forms, 183 

Ordinary  highways,  generally,   184 

Street  railroads,    185 

Eight-of-way    railroads,    186 

Co-existence  of  forms,   187 

Physical  inter-relation  of  railroads, 188 

Stopping-places,    189 

Kolling-stock,   generally,    190 

Furnishing    of,    190 

Inter-use  of  fixed  plant, 191 

Time    schedules,    192 

Wires,  poles,  conduits,  etc.,   193 

Wharves,  as,  or  as  not,  highways, 194 

Canals,  196 

Discontinuance  of  ways,   195 

COMMEECE,  SUPEASTATE  (INTEESTATE) :    (C)  CAEEIEES 

Free  from  State  control,    197 

Except  in  minor  features,  197 

As,   posting  rates,    197 

Not  subject  to  State  imposition  of  extra-State  duty,  198 

As,  of  tracing  lost  freight,  or  delivery  of  telegrams,  198 

Limitation  of  liability,  apart  from  Congressional  provision,    199 

State   power    of    conclusive    presumption    of    damage    to    goods,    as 

against    final   carrier,    200 

COMMEECE,  SUPEASTATE  (INTEESTATE)  :     (D)  DEFINITION 

OF  INTEETEANSIT 

Generally, 201-210 

Direction  and  course,  201 

Subjects  of  transit,    202 

Slight  departure  from  initial  State  as  not  intertransit,   203 

Incidental   interruptions   of   transit,    204 

Length    of    time,    204 

Incidents  of  primary  transit:    (repair  on  bridge;    making-up  trains; 

switching  service), 205 

Not  necessarily  of  trade  character  (pleasure-travel,  etc.), 206 

Beginning  of  transit,   207 

Continuity  as  essential,   208 

Initial  intent  of  persons  concerned,    208 

Change  of  title  during  transit, 208 

Successive  carriers,   208 
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Sections. 
COMMEECE,  SUPEASTATE  (INTERSTATE) :    (D)  DEFINITION 
or  INTERTEANSIT— (Comtinued). 
Distinction  between  carrier,  and  shipper  or  passenger,  in  respect  of 

continuity,     208 

Termination  of  transit,   209 

Situation  upon  termination  of  transit,  210 

COMMERCE,    SUPEASTATE    (INTERSTATE):      (E)     THE    ELE- 
MENT OE  CONTRACT 

Generally,    211,  212 

Contract :    not,  in  and  of  itself,  Intercommerce, 211 

Insurance,  generally,    211 

Insurance;    preliminary  negotiations  of  intercommerce  character  im- 
material ;     so  of  payments  of  premiums,  etc.,    211 

Purchase  and  sale,  with  intertransit  delivery  iDy  vendor;    not,  in  and 

of  itself,  intercommerce, 212 

In  such  case,  place  of  solicitation  immaterial, 212 

So    of    ear-marking;     sale    on    approval;     incidents,     (as,    picture- 
frames)  ,    212 

Intervention  of  agent,  immaterial,   212 

No  State  interference  by  license-tax,  occupation-tax,  etc.,    212 

COMMERCE  CLAUSE: 
See  Commerce:     (A). 

C0MMIS8I0NEES  (UNITED  STATES) 

Status  of,   670 

As  Committing  Magistrates,    670 

COMMITTEES  OF  SAFETY,  1774-1776 

Generally,    3-6 

COMMON  CAEEIEES 
See  Carriers. 

COMMON  LAW  FEDEEAL  JURISDICTION 
See  Jurisdiction  (Federal,  Non-Exelusive) . 

COMMON  LAW  VERDICT,  CIVIL 
Finality  of,   (Federal  or  State),   658,  659 

COMMON  LAW  AND  EQUITY 

Adoption  of,  by  the  Constitution, 507-509 

Inter-relation,     510 

Intra-State,  and  Extra-State,  operation  of  the  Constitutional  adop- 
tion,   511 

Eemedy  at  Law,  as  limitatively  deflnitory  of  Equity,   513 

No  right  of  jury  trial  in  Equity,  514 

Garnishment,  as  Equitable,  515 

Blending  of  Common  Law  and  Equity,  in  Procedure,   516 

Eminent  Domain:    Judicial  compensation    (damages)    procedure  as 

Equitable,   517 

Particulars:    as  capable  of  Congressional,  or  of  State,  Extension,  554-557 

COMMON  LAW  IN  FEDEEAL  AEEA 
Generally,    47 

COMMUNICATION,  CONFIDENTIAL 
See  Confidential. 

COMMUNITY  OF  NATIONS:    STATES  AND  FEDEEAL  STATES 
AS,  TO  CEETAIN  INTENTS 

Generally, 213-219;    644-650 

See   particular   heads:     as.   Land,    Chattels,   Divorce,    Status    (Per- 
sonal);   Extradition;    Faith  and  Credit. 
COMPACT,  BETWEEN  STATES 
See  States  as  Nations. 
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Sections. 
COMPROMISE,  FEDERAL 

Power  of  Acquisition  of  property  by;    generally,  117 

CONCURRENT  JURISDICTION  (FEDERAL  AND  STATE) 
See  Jurisdiction  (Federal,  Non-Exclusive). 

CONDEMNATION    (OF   PROPERTY) 
See  Eminent  Domain. 

CONDUITS 
In   streets,    193 

CONFEDERATION:    ARTICLES  OF 
See  Articles. 

CONFEDERATIONS:    EARLY  AMERICAN 
Generally,    1 

CONFIDENTIAL  COMMUNICATION 
To  State  prosecuting  law  officer :    Federal  respect  to, C54 

CONFLICT  OF  LAWS 

Strictly,   none,    domestic,    217 

As  to  potential  conflict  in  findings  of  fact,   218 

CONFRONTATION  WITH  WITNESSES 

Constitutional  right  of,  in  Federal  prosecutions,   673 

CONGRESS 

Origin  of  the  term  ' '  Congress ' ',  in  Federal  usage,   7 

Procedure  of,   (fundamental  principles),   328-338 

CONGRESS,  ACTS  OF 
See  under  particular  heads. 

CONNECTICUT 

'    Federal  Union  of  1638-9, 1 

United  Colonies  of  New  England,  1 

CONSENT 

As  inoperative  to   support  Federal   Original   Jurisdiction,    782 

Or   Appellate,    788 

See  Wjaiver  and  Estoppel. 

CONSIDERATION 

Of  Contract:    see  Contract. 

CONSOLIDATED  SUITS 

Definition  of  "plaintiff",  and  of  "defendant",  in,    595 

CONSTITUTION  OF  THE  UNITED  STATES:   GENERAL  ASPECTS 

Origin, 1-18 

Textual  sources,    18 

General    character,     19-27 

The  Amendments :    general  aspect 19-23 

The  Constitution  and  the  Amendments  as  a  whole, 19-23 

Amendments  I-X  as  a  Bill  of  Rights, 24 

The  Amendments  severally :    general  view,   25 

The  Constitution  as  Law  of  the  Land,  within  a  State, 89-92 

Powers  (' '  enumerated ")  :    question  of,  93-100 

CONSTITUTION  (STATE) 

As  subject  to  Federal  law,  89 

As  (in  a  broad  sense)   legislation,   91 

No  Federal  requirement  of  Written  State  Constitution,   153 

Federally  void  Amendment  of,  as  inoperative  to  all  intents, 89 

CONSTRUCTIVE  PRESENCE 
Generally,   234 
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Sections. 
CONSULAE  COURTS 

No  Constitutional  requirement  of  jury  trial  in,  668 

CONTAINEES 

See  Food. 

CONTEMPT :    PRIOR  TO  THE  CONSTITUTION 

Of  the  Congress,  12 

CONTEMPT  PROCEDURE:     JUDICIAL 

As  Criminal,  or  as  Civil,   585,  672 

No  right  of  jury  trial  in,   668 

See  Collateral  Issues. 

CONTINENTAL  ARMY 

Salaries  and  pay,  1775-July  4,  1776,   12 

CONTINENTAL  CONGRESS:     (A)   FIRST  CONGRESS   (1774) 

Generally,    7-11 

The  designation  ' '  Congress  ",   7 

Instructions  to  delegates,   8 

Action,    9, 10 

Provision   for  enforcement,    10 

Actual   enforcement,     11 

See  also  Appendix. 

CONTINENTAL   CONGRESS:      (B)    SECOND   CONGRESS    (1775- 
1789) 

GeneraUy,     12-18 

For  particulars  of  its  action,  see  under  specific  heads. 

CONTRACT:     GENERALLY 

In   Intereommeree,    211 

As  not,  in  and  of  itself,  Intereommeree,  see  Commerce:     (B). 

CONTRACT  AS  MATTER  OF  DUE  PROCESS  OF  LAW 

Contract-right  as  property,  generally,  444 

As  protected  (as  "property")  by  the  Fifth  Amendment,  444 

Impairment,     443,  458-466 

Executed  Contracts,    459 

Public   Contracts,    460 

Treaty   as  contract,    461 

Statutory    quasi-contract,    461 

Consideration,     462 

Contract  for  a  contract,   463 

Incidents,    464 

Marriage,  contract  of,  465 

Obligation  of  contract,   466 

CONTRACT  OF  THE  UNITED  STATES 

Federal  principles  of, 408,  409 

Assignment  of  claims  under,   409 

Asnot,  of  itself,  barring  State  taxation,   132 

CONTRACT  BETWEEN  TREATY  POWERS,  AS  TREATY 
See  Treaty. 

CONTRACT,  MARITIME 
Generally,    540 

CONTRACT,  REFORMATION  OF 

After  adverse  judgment  upon  it,  in  original  form,   632 

CONTRACT,  JOINT 

Jurisdiction  of  less  than'  all  the  promisors:    power  of  judgment  as 

against   them,    233 
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Sections. 
CONTRACT,  LIBEETY  OF 

Generally,  492-495 

Of  extra-areal  contract,    224 

CONTEIBTJTOEY  NEGLIGENCE 
See  NegKgeuce;    Tort. 

CONTEOVERST 
See  Suit. 

CONTEOVEESY:     AMOUNT  IN 
See  Amount. 

CONVICTION,  PEIOB 

As  bar, 676 

CO-OEDINATE:     (STATES  AND  FEDEEAI,  STATES  AS,  TO  CER- 
TAIN INTENTS) 

Generally,     213-219 

Ag  partly  by  Constitutional  law,   and  partly  by   Congressional   ac- 
tion,   213-219 

As  domestic  application  of  Law  of  Nations,  213 

Aa  including  organized  Indian  nations,    214 

Waiver,  pro  tanto,  by  the  United  States  of  its  Sovereignty, 215 

Relation  to  Due  Process  Texts  of  the  Constitution, 216 

No  Conflict  of  Laws  in,  217 

Possible  conflict  in  findings  of  fact,  218 

For  particulars,   see  under  specific  heads,   as  Land,   Chattel,   Dom- 
icil.  Extradition. 

COPYEIGHT,  STATUTOEY 

As  protected  by  Due  Process  texts,   473 

COEPOEATE  FRANCHISE 

State,    136 

Situs  of,   269 

Franchise-tax,  foreign   corporation,    278 

COEPORATION,  PRIVATE:     (A)  GENERALLY 

Of  State  charter,    129, 151, 152 

Franchise,  situs  of,  269 

Multi-areal  groups  of,  (corporations  of  two  or  more  States,), 290 

Multi-areal  property  plants  of,   291,  292 

Suit  by  shareholder  or  member,  for  protection  of  interests  of, 741 

or  for  his  own  interests,   741 

Winding-up,    273,  276 

Title-clearing,  as  to  shares, 741 

From  the  standpoint  of  Equal  Protection,   498,  499 

COEPORATION,  PRIVATE:     (B)  AS  DOMESTIC 

Generally,     265-277 

Domicil  (situs)   as  in  home  area,   265 

Internal  affairs:    exclusive  power  of  home  area  over,  as  among  areas,  266 
No  power  in  home  area,  of  extra-areal  adjudication  of  status  as  mem- 
ber  or   shareholder,    266 

Quasi-internal   affairs,    267 

Statutory  shareholders '  liability :    a  s,  or  as  not,  contractual,   268 

Situs:    (for  taxation  of  the  corporate  franchise)  in  the  home  area,  .  .   269 
Situs  of  shares  of  stock:    presumptively  in  area  of  domicil  of  share- 
holder,    254,  270 

but  capable  of  being  fijted  (by  the  home  area  of  the  corporation) 

in  that  area,  254, 270 

Power  of  home  area  to  create  lien  running  with  shares,  271 

even   extra-areally,    271 

limit  of  the  power,   271 

estoppel  as  to,  or  waiver  of,  such  lien,  271 
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Sections. 
OOEPOEATIOlSr,  PEIVATE:     (B)  AS  DOMIISTIG— (Continued). 

Subscriptions,  by  non-residents,  to  capital  stock,   272 

Power  of  home  area  as  to  assessments  thereof,   272 

Power  of  home  area  as  to  winding-up, 273 

Legislative  winding-up,    274 

Power  of  vesting  title  (in  winding-up)  in  trustee,  pubUe  or  private,  .   275 

Eights  of  non-resident  creditors,  in  winding-up,   276 

Domicil,  (situs)  of  corporation,  upon  change  of  Sovereignty,   277 

as,  Spanish  corporation,  becoming  corporation  of  Porto  Eico,   ....   277 
COEPOEATION,  PEIVATE:    (G)  AS  POEEIGN 

"Area":    here  used  of  a  State  or  a  Federal  State  indifferently. 
"Foreign":    of  another  State  or  Federal  State. 

Generally,     278-289 

Areal  power,  in  general,  of  non-admission,   278 

unless  engaged  in  suprastate  Commerce,   168,  278 

or  otherwise  of  Federal  concern,    168 

Motive  of  non-admission  immaterial,   278 

Incidents  of  power  of  non-admission,   278 

as,  exceptional  taxation,    278 

requirements  of  filing  copies  of  charter,  etc., 278 

Eequirements  (otherwise  null  and  void),  as  operative  for  non-admis- 
sion ;    question  of,  278 

as,  agreement  of  non-Eemoval  to  a  Federal  Court,  278 

Consent  of  home  area  of  corporation,  as  essential  to  effectual  admis- 
sion to  other  area,   279 

presumption  of,  however,  in  case  of  ordinary  trading  corporation,  .   279 

Qualified  admission,    280 

limitations  upon,  or  conditions  of,  action,  280 

or  in  respect  of  acquisition  of  property,  280 

Feature  of  Contract,  in  admission:     (a)  as  against  shareholders,   ...   281 
as,  of  submission  to  statutory  shareholders'  liability  laws  of  ad- 
mitting area,    281 

Feature  of  Contract  in  admission:    (b)  as  against  the  admitting  area,  282 

as,  of  limitation  or  waiver  of  right  of  exclusion,  282 

and  of  respect  to  contract  or  property  rights  acquired  during  ad- 
mission,       282 

Potential    adverse    discrimination,   in   general,   in   taxation;     limita- 
tion,     283, 288 

Equal  Protection  as  not  broadly  applicable,   283 

Power  of'  admitting  area :    over  contracts,   284 

Taxation  of  local  transfers  of  shares,   285 

Books  and  records,   286 

Eight,  in  general,  of  voluntary  withdrawal  from  the  admitting  area,  .   287 

loss,  waiver  or  estoppel,  in  respect  thereof,  287 

as,  in  respect  of  pending  obligations,  287 

Exclusion,  after  admission,  288 

In  general,  within  power  of  admitting  area,  288 

Waiver  or  loss,  or  qualification  of  such  power,   288 

as,  in  case  of  fixed  local  investments,  288 

as,  a  railroad  plant,   288 

loss,  in  such  case,  of  power  of  adverse  discrimination  in  taxation,  .   288 
Definition  and  tests  (a)  of  acceptance  of  admission  and  (b)  of  (con- 
structive) presence,  as  of  a  particular  period, 289 

agent  within  the  admitting  area,   289 

statutory  official  agent,    289 

illustration   of  agency,   and  of  non-agency,  within  the  admitting 

area,  289 

estoppel  of  corporation  to  deny  presence  or  agency,  289 

CORPORATION:     CHARTERS  IN  TWO  OB  MOEE  STATES 

Generally,    : 290 

The  separate  State  incorporations  as  distinct,   290 
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Sections. 
CORPORATIONS :    (FOREIGN) 

Severability,  in  State  statutes,  as  to,  89 

CORPORATIONS,  PRIVATE,  OF  FEDERAL  CREATION 
As  left,  in  some  degree,  to  State  regulation, 129 

CORPORATIONS,  PRIVATE,  OF  STATE  CHARTER 

Generally,    152 

State  indirect  power  over  Commerce,  through,  167 

As,  by  tax  on  franchise,  167 

CORPORATIONS,  PUBLIC 
See  Municipal  Corporation. 

CORRESPONDENCE 

Instruction  by,  as  Intercommeroe,  202 

COUNTERFEITING  CLAUSE 
Generally,    94 

COUNTER-SUIT  AND  SET-OFF 

Generally,    582 

As  matter  of  Appellate  Jurisdictional  amount,   686 

As  matter  of  Original  Jurisdictional  amount, 728 

Estoppel  and  waiver,  as  to, 728,  783 

Against  Sovereign,   610 

COURT 

Generally,    577-579 

Definition  of,  577 

Mingling  of  Judicial  with  Executive  status,   578 

Quasi-Judicial   status,    579 

COURTS  OF  THE  UNITED  STATES 
See  Supreme  Court,  Inferior  Courts,  etc. 

COURTS  OF  CLAIMS 

Generally,    620 

Courts  proper,  sitting  as,  620,  699 

COURTS:     (STATE) 
See  State  Courts. 

CREDITOR 
Voluntarily  proving,  in  State  Insolvency  Proceeding,  606 

CREDITORS'  BILL 

Creditor  joining  in,  as  party,   604 

CREDITS 

See  Chattel  (Incorporeal). 

CRIME 

Federal  conception  and  definition  of,    518-521 

In  Federal  area,    41 

See  Criminal  Law. 
CRIMINAL  APPEALS  ACT 

Generally,    841 

CRIMINAL    PROCEDURE,    FEDERAL:      (OTHER    THAN    JURY 
TRIAL) 

Generally,    670-679 

Grand    Jury,    679 

Committing  Magistrates  (United  States  Commissioners),   670 

Pleading:     (Indictment,   etc.),    671 

Procedure  after  Indictment,   672 

Criminal   Contempt,    672 

Criminal  Quo  Warranto,   672 

Presence  of  accused;    confrontation  with  witnesses,  673 
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Sections. 
CEIMINAL    PEOCEDUEE,    FEDEEAL:      (OTHEE    THAN    JTJEY 
TBlAJj)— (Continued). 

Evidence,    672-675 

Self-incrimination,     674 

Double   jeopardy,    676 

Prior  acquittal  or  conviction,  676 

Aliens,    678 

Adoption  of  State  Procedure,   679 

CEIMINAL  PEOCEDUEE,  STATE 

Federal  assumption  of,  by  Eemoval,   714 

CEIMINAL  SUIT 

Definition  of,   585 

Persistence  of  character  into  judgment,   587 

Eemoval  from  State  Court,    714 

Question  of  Priority,  in  respect  of,   626 

CEOPS  (GEO WING) 

Power,  in  general,  of  area  rei  sitae,  over,   240 

(as,  of  lien  upon) ,    240 

CEUEL  AND  UNUSUAL  PUNISHMENT 

Principles  as  to,   338 

CUEATIVE  LEGISLATION 

Generally,    333-335 

CUEEENCY,  CONTINENTAL 

1775-July  4,   1776,    12 

CUT-EATE  CONTEACTS 

Public  Policy  as  to,  431 

DAMAGE,  AS  TAKING 
See  Eminent  Domain. 

DAMAGES 

In  Statutory  actions,   639 

See  Eminent  Domain;    Property. 

DE  FACTO 

Principles  of;     illustration,    339, 340 

DE  MINIMIS 

GeneraUy,    129 

Application  of  principle  to  Due  Process  texts,  455 

DEATH 

Question  of  areal  power  of  determination  of  fact  of,  230 

See  Deceased  Person;    Domicil. 

DEBT,  IMPEI80NMENT  FOE 

Generally,    490 

DECEASED  PEESON 

Power,  in  general,  of  area  of  late  domicil,  229 

Power  of  such  area,  as  to  determination  of  death,  229 

No  power  (as  against  other  areas)  of  final  determination  of  domicil 

at  time  of  death,  231 

(that  question  as  strictly  Jurisdictional,  as  among  areas),   231 

DECISIONS  (STATE) 
See  State  Judicial  Decisions. 

DECISIONS,  TEEEITOEIAL 

Following,  or  not,  by  general  Federal  Courts,  697 

DECLAEATION  OF  INDEPENDENCE 

Generally, 13 

As  a  Bill  of  Eights,   : 13 

Various  aspects  and  operations  of,  13,  24 

55 
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Sections. 
DECLARATOEY  JUDGMENT 

Generally,    627 

DECREE 

See  Judgment. 

DEGREE :  FEDERAL  DOCTRINE  OF 

As  definitory  of  a  Federal  power,  99 

In  Federal  Immunity  from  State  taxation,  132 

See,   generally,    125-134 

DELEGATION  OF  POWERS 
As  among  the  three  great  Federal  Branches,  (Legislative,  Executive, 

and   Judicial),    307-311 

DELIVERY  (OF  GOODS) 

Symbolical,  in  pledge,   246 

In  interstate  etc.  Commerce,  211,  212 

DEPARTMENT,  EXECUTIVE 
See  Distribution  of  Powers. 

DEPORTATION 
See  Aliens. 

DEPOSIT  (BANK) 

Taxation,   locality   for,    263 

DESTINATION :     ULTIMATE,  INTENDED 

As,  or  as  not,  definitory  of  Intercommeroe,   174 

DEVISE  AND  LEGACY 

No  absolute  right  of  making,  454 

To  the  United  States,   120 

Exclusive  power,  in  general,  of  area  rei  sitae,  240 

And  of  construction,  pro  tanto,  of  will,   240 

DIRECT  TAX 

Definition  of,   359 

DISCHARGE 

In  State  Insolvency:    see  Insolvency  (State). 

DISCONTINUANCE  OF  WAY 

By  State  authority, — from  the  standpoint  of  intercommerce, 195 

DISMISSAL:   BY  FEDERAL  COURT,  SUA  SPONTE 

For  lack  of  jurisdiction,   712,  713 

DISTRIBUTION  OF  POWERS 

As   among  the   three  great  Federal  Branches,    (Legislative,  Execu- 
tive, and  Judicial) ,   307-311 

DISTRICT  ATTORNEYS,  FEDERAL 
See  Law  Officers. 

DISTRICT  OF  COLUMBIA 
See  Ceded  Places. 

DISTRICT  COMMITTEES 

Of  the  pre-Eevolutionary  and  Revolutionary  periods,   4,  5 

DISTRICTS:    (FEDERAL  JUDICIAL) 

Generally,    711 

Separateness  of,  to  certain  extents,   711 

Solidarity  as  among,  to  other  intents, 711 

See  Venue. 

DIVORCE 

See  Husband  and  Wife. 
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Sections. 
DOMESTIC  RELATIONS 

Generally,    220-231 

Federal  Jurisdiction  of  Common  Law  and  Equity  issues,  in  respect  of,  777 

DOMICIL:    (A)  GEKEBALLT 

Federal  Adoption  of  the  Common  Law  conception  and  definition  of,  .  .   220 
Distinguished  from  ' '  residence ",   220 

DOMICIL:  (B)  AS  BASIS  OF  POWER  OF  A  STATE  OR  OF  A 
FEDERAL  STATE 

"Domicil",  and  "residence",  220 

The  general  principle,    221 

Power,  in  general,  of  a  State,  over  its  own  domiciled  inhabitants.  .  .  .   221 

Like  power  (by  Congressional  delegation)  in  Federal  States, 221 

Exclusiveness,  in  general,  of  area  of  domicil, 222 

Particular  exercise  of  such  power,  as  continuing  after  change  of  dom- 
icil,    223 

As  operative,  to  various  intents,  upon  extra-areal  action  of  inhabit- 
ants,        224 

Change  of  domicil :    operation  upon  property,   225 

Property  law  of  new  domicil:    operation  of,  225 

No  extra-areal  power  of  establishing  personal  liability,  227 

as,  by  personal  judgment,    227 

or  by  taxation,    227 

even  by  way  of  incident  to  areal  power,  227 

See  Husband  and  Wife;    Insolvency  Laws;    Deceased  Person. 

DOMINUS  LITIS 

Principle  of,  604 

DOUBLE  JEOPARDY 

Generally,    676 

DRUGS 

See  Food  Laws. 

DUE  PROCESS  OF  LAW:    (A)  GENERALLY;    DIFFERENT  AS- 
PECTS 
As  divisible   (and  as,  in  our  treatment  of  it,  divided)   into  Legisla- 
tive  Due   Process,    Executive   Due  Process,   and   Judicial   Due 
Process,   425,  557 

DUE  PROCESS  OF  LAW:  (B)  SUBSTANTIVE  ASPECT;  GEN- 
ERAL VIEW 

The  Due  Process  texts,  generally,   426-430 

The  Impairment  Clause  as  a  Due  Process  text,  426 

Relation  between  the  Fifth  Amendment,  the  Fourteenth  Amendment, 

and  the  Impairment  Clause,    427 

The  Constitutional  texts  as  qualified  'by  principles  of  Public  Policy, 

431-434 

And  by  numerous  specific  principles  and  propositions  of  law.  Federal 

or  State,   435,  436 

Aspects  of  operation,  generally,  437-443 

Definition  of   (public)  violative  action,   443 

Operation  upon  Legislative  Procedure,  generally,  328-338;  426-430 

Operation  upon  Judicial  Procedure, 557-567 

See  under  particular  heads :   as.  Property;   Contract;   Liberty;   Equal 
Protection;    Remedy,   (Constitutional  Right  to). 

DUE  PROCESS  OF  LAW:     (C)   AS  MATTER  OF  LEGISLATIVE 
PROCEDURE  (AS  PROCEDURE) 

GeneraUy,    328-335 

DUE  PROCESS  OF  LAW:  (D)  IN  JUDICIAL  PROCEDURE  (AS 
PROCEDURE) 

General  view,  557 

Federal  Adoption  of  the  Common  Law  conception,  558 
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Sections. 
DUE  PEOCESS  OF  LAW:     (D)  IN  JUDICIAL  PROCEDUEB   (AS 

PEOCEDUBE ) — ( Continued) . 

Substance,  as  against  Form,   559 

Potential    scope    of   variation    in    Judicial   Procedure    (Federal    or 

State), 560 

Grand  jury  not  required,  purely  as  matter  of  Due  Process  of  Law,  .  .  561 

Nor  trial  jury,  Civil  or  Criminal,   561 

therefore,  no   Federal  requirement,  upon  States,  of  grand,  or  of 

trial,  jury,    561 

(the  requirements  upon  Federal  Courts,  in  those  respects,  arising 

from  specific  Constitutional  texts:    see  grand  Jury;    Jury  Trial),  561 

Potential  mingUng  of  Civil  and  Criminal  Procedure,   562 

Due  Process  in  the  field  of  punishment  for  crime,  563 

In  the  field  of  Evidence,  564 

Self-incrimination  as  not  matter  of  Due  Process, 565 

therefore,  no  Federal  restriction  upon  States:    (see  Incrimination),  565 

Quasi- Judicial    tribunals,    557 

Notice  and  Opportunity  to  be  heard,  generally, 566,  567 

Particulars   of  notice,    567 

Constructive  notice,    567 

Persons  incapable  of  notice,    567 

Eequirement  of  Hearing :    as  broad  as  that  of  Notice, 567 

Definition  of  Hearing,   567 

Due  Process  as  not  requiring  Appellate  Procedure,  567 

DUTY,  STATE,  OF  ENFOECEMENT  OF  FEDEEAL  LAW 
Generally,    657 

DUTY  (TAX) 
See  Taxation. 

ECCLESIASTICAL  LAW:     (PEOBATE  LAW,  ETC.) 

Constitutional  recognition  and  definition  of,  as  limitatively  definitory 

of   Federal  power,    553 

EIGHTH  AMENDMENT 
Generally,    24, 25 

ELECTION:    BETWEEN  FEDERAL  AND  STATE  JURISDICTION 
Power  of ,  (of  prospective  plaintiff)  through  initial  pleading,   756 

ELECTIONS,  STATE,  OF  FEDEEAL  CONCEEN 

Congressional  power   over,    105 

Protection  of  Federal  election  officers, 105 

Federal  punishment  for  State  interference  with,  105 

Perjury  in  affidavits  as  to,    123 

Exclusive  Federal  pvinishment  for,  123 

ELEVENTH  AMENDMENT 
Generally,    25;  609-616;  707 

EMINENT  DOMAIN:    (A)  AS  TO  PEOPERTY  OF  THE  UNITED 
STATES 

Federal  power  of  acquisition  by, 117, 118 

Federal  property  as  not  subject  to  State  Eminent  Domain, 126 

EMINENT  DOMAIN:    (B)  SUBSTANTIVE  LAW:— LEGISLATIVE 
AND  EXECUTIVE  PEOCEDUEE 

Generally, 383-402 

Common  Law  principles  in,   883 

Right  to  compensation,  as  limitatively  definitory  of  public  right,  .  . .  383 

Constitutional    texts,    384 

Legislative   aspects,    385 

Potential  Legislative  delegation  of  power,  386 

Legislative    Procedure,    387 

Forms  of  property-res  subject  to,  388 
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Sections. 
EMINENT  DOMAIN:    (B)  SUBSTANTIVE  LAW:— LEGISLATIVE 
AND  EXECUTIVE  PHOGBDVUE— (Continued). 

Title  (in  a  property-res),  as  subject  to,  388 

Creation  of  new  features  of  title,  by, 388 

As,  in  creation  of  a  new  public  easement,  388 

Issue  of  title   (collaterally  arising)   as  Juridical,   389 

The  question,  and  principles,  of  Value,   390 

Unity  or  separateness  of  different  parcels  (of  one  owner),  391 

Informal  taking:    damage,  as  taking,   392 

Flooding,   as  taking,    392 

Neighboring  estates  not  taken,   393 

Election  of  owner  to  sue  in  Contract,   394 

Public  waiver  of  right  of  taking,  395 

Assessment  for  amount  of  compensation,   396 

Assurance  of  payment  of  compensation,   397 

Eight  to  compensation:    as  matter  of  Equal  Protection  of  the  Laws,  398 

Definition  of  public  requirement  or  use,   399 

indirect  public  benefit,    399 

Private  contribution  to  cost  of  taking :    effect  of,  400 

Equitable  aspect  of  Eminent  Domain,   401 

Analogy  between  Eminent  Domain  and  Taxation,   402 

EMINENT  DOMAIN:    (C)  JUDICIAL  PEOCEDUEE 

As  partly  of  Common  Law,  and  partly  of  Equity,  character, 517 

No  right  (in  a  Federal  Court,  or  as  matter  of  Federal  law),  of  jury 

trial,   517 

Subject  to  Eemoval  Procedure,   722 

ENABLING  ACTS 

Interpretation  of,   85 

See  Transition  to  Statehood. 

ENDOESEE 

Limitation  of  suit  by,  in  Federal  Court, 731-733 

EQUAL  PEOTECTION  OF  THE  LAWS:     (EQUALITY   BEFOEE 
THE  LAW) 

General  Due  Process  principles,  applicable  to, 425,  443 

Provision  therefor,  in  legal  effect,  in  the  Fifth,  (as  textually  in  the 

Fourteenth),   Amendment,    426,  427,  497 

As  matter  of  Equality  Before  the  Law, 497 

The  general  (Federally  adopted)  Common  Law  conception, 497 

Equality  as  required  only  within  classes,  (of  persons  or  things),  prop- 
erly selected, 497 

As  a  feature  of  Eepublican  Form  of  (State)  Goverimient,  153 

The  question  as  resolving  itself  into  one  of  proper  classification,  ....  497 

Classification  as  of  a  greater,  or  of  a  lesser,  political  area, 497 

Corporations :    limitation  of  application  to,  497 

Judicially  recognized  classes,  and  bases  of  classification,   (cases  sus- 
taining actual  classifications,  arranged  by  groups),  498 

Judicially-condemned  attempted  bases  of  classification,   499 

Eight  to  compensation  in  Eminent  Domain,  as  matter  of, 398 

EQUALITY  OF  SEEVICE  IN  INTEECOMMEECE :    STATE  POWBE 

Generally,    175 

Switching  service,   175 

Forwarding   telegrams,    175 

Or  freight,   175 

Furnishing   freight-cars,    175 

Prompt  settlement  of  claims,   175 

Interchange  of  freight,   175 

EQUITABLE  DEFENCE:    IN  COMMON  LAW  ACTION 

Generally,    516 
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Sections. 
EQUITABLE  TITLE  - 

Under  Federal  Land  Patent,   130, 134 

EQUITY:    "CONCUEBENT"  JUEISDICTION 
See  Jurisdiction,  Federal,  Non-Exclusive. 

ERROR:    (WRIT  OF) 

See  Appellate  Jurisdiction. 

ESTOPPEL 

To  set  up  unconstitutionality,   784 

See  Waiver  and  Estoppel. 

EVIDENCE 

As  matter  of  Right  to  Remedy,  505 

As  matter  of  Due  Process,  in  Judicial  Procedure,  564 

in  Criminal  Procedure,   672-675 

EX  POST  FACTO  LAW 
Generally,    336 

EXCISE 

Definition  of,   358 

EXCLUSION 
See  Aliens. 

EXCLUSIVE  FEDERAL  SOVEREIGNTY:  AREAS  OF 

See  Plenary  Federal  Sovereignty;    Federal  State;    Territory;    Seat 
of  Government,  and  other  like  heads. 

EXCLUSIVENESS:    FEDERAL 

I.  Generally. 

Three  grades  of,   122 

State  cooperation,  or  furtherance,    118, 119, 122, 124, 175 

II.  In  Judicial  Pboceduee. 

Generally,    702-704 

See  also  under  particular  heads. 

EXCLUSIVENESS:    STATE 

Generally, 763-770 

Limits  of,    763-770 

Not  extending  to  suit  upon  a  State  judgment  other  than  of  Criminal 

or  Penal  origin,  765 

EXECUTION  AND  LEVY 

Power  of  area  rei  sitre,  over,  240 

See  Attachment. 

EXECUTIVE:    OF  EARLY  PERIODS,   4, 12, 14 

EXECUTIVE  BRANCH 
Legislative  or  Judicial  power  in,  307-311 

EXECUTIVE  DEPARTMENTS. 

Origin  of,  prior  to  the  Constitution, 12 

EXECUTOR 

See  Representative  Persons;    Parties;    Probate. 

EXEMPTION:    FROM  STATE  TAXATION 

By  State  law :    as  Federally  accruing  to  non-inhabitants,  102 

See  Taxation. 

EXPECTANCIES:    OF  PUBLIC  GRATUITY 
Not  property,    450 

EXPORT;    EXPORT  TAX 

Definition  of,   358 

See  Taxation. 
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Sections. 
EXPORTS,  FOREIGN,  PRIOR  TO  THE  CONSTITUTION 

Of  the  period  1775-6, 12 

EXPROPRIATION 
See  Eminent  Domain. 

EXTENSION 

Of  doctrines  of  the  Common  Law  proper,  and  of  Equity,  etc.,  etc.: 

permissibility  of,  by  the  Constitution,  554-557 

EXTRADITION 
Domestic,    295-300 

PACT:    FOREIGN  LAW  AS  MATTER  OF 

Generally,    653 

Conflicting  findings  of,    218 

FAITH  AND   CREDIT:     (A)    TO  JUDGMENTS,  AS  AMONG  FO- 
RUMS (STRICTLY  OR  CONVENTIONALLY)  COORDINATE 
I.  e.,  (a)  the  States;    (b)  the  Federal  States,  and  (e)  the  Federal 
intra-State  Judicial  Districts,  in  Original  Jurisdiction  by  Diver- 
sity of  Citizenship. 

Generally,    644-650 

Constitutional,  and  Congressional,  texts,  644 

as  converting  a  mere  favorable  presumption   (of  the  Law  of  Na- 
tions)  into  a  conclusive  presumption,   644 

The  forums  above  mentioned,  as,  to  this  intent,  a  conventional  Com- 
munity of  Nations,  645 

Federal  Adoption,  for  the  field,  of  principles  of  the  Law  of  Nations,  646 

The  question  of  duty  of  provision  of  tribunals,  647 

Federal  Adoption,  in  this  field,  of  Common  Law  principles;    as,  of 

definition  of  judgment;    of  Res  Judicata,   648 

No  Federal  limitation  upon  Comity,  649 

A  possible  qualification,    650 

Power  of  challenge  of  Jurisdictional  facts,   218 

Potential  conflict  in  such  findings, 218 

See,  also.  Jurisdiction;    Judgment;    Res  Judicata. 

FAITH  AND  CREDIT:     (B)    TO  JUDGMENTS,  AS  AMONG   FO- 
RUMS NOT  (STRICTLY  OR  CONVENTIONALLY),  COORDI- 
NATE 
I.  e.,  forums  other  than  such  as  are  specified  under  (A),  supra. 

Generally,    651,  652 

Particularizations,     651 

General  operation  of  the  Constitutional,  and  the  Congressional,  texts,  652 
Interpretation  of  judgments,  as  among  forums,   652 

FAITH  AND  CREDIT:    (C)  TO  RECORDS  GENERALLY 

Constitutional   text,    644 

Act   of   Congress,    644 

FEDERAL  AREA 
I.    Generally. 

Origin  of,   16 

General   principles,    < 39-51 

Constitutional   text,    39 

No  necessary  uniformity,  throughout,    40 

Greneral,  and  local,  law  in,   41-43 

,  Adoption  of  State  law  for,  44 

Continuance  of  existing  law  in,  45 

Adoption  of  existing  Judicial  Precedent,   46 

Presumption  of  existence  of  Common  Law  in,  47 

General  Federal  law  as  repeal  of  local  law,  48 

Congressional  power  of  Taxation,   49 

Acquisition  of  foreign  area  as  Federal  area,  50 


872  Index. 

Sections. 

FEDERAL  AB'EA— (Continued). 

Intra-State  operation  of  Federal  Sovereignty  over,  51 

II.    Organized  Federal  Areas  (Federal  States). 

Generally,     52-68 

Aa  States,  in  certain  senses,   , 53 

Organized  Indian  Tribes,  as, 54 

Organic  Acts  of  States  created  from, 55 

Congressional  delegation  of  power  to,   56-58 

Subjection  of  local  legislation  to  Congressional  approval,  59 

Congressional  revocation  of  local  powers,    60 

Retroactive  Congressional  delegation  of  power,   60 

Assimilation  to   States,    63 

Presumed  Immunity  of  United  States  from  local  action  of,  64 

Confluence  of  direct  Congressional,  and  local,  action,   65 

The  question  of  distribution  of  powers,  (Legislative,  Executive,  and 

Judicial) ,  in,    66 

Quasi-Sovereignty   of,    67 ;  609 

Coordinateness  to  certain  intents   (in  actual  law)   of  States  and  Fed- 
eral  States,    68 

See  Ceded  Places;    Statehood  (Transition  to). 

FEDERAL  CITIZENSHIP 
See  Citizenship,  Federal. 

FEDERAL   INTRA-STATE    SOVEREIGNTY:     AS    BASED    UPON 
AREAL  STATE  INCAPACITY 
Generally,    160 

FEDERAL  JURISDICTION 

State  incapacity  of  ousting,  or  of  direct  hampering,  661-663 

FEDERAL  LAW 

I.  Origins,  Prior  to  the  Constitution. 

Generally,   1-18 

II.  As  Law  of  the  Land,  Within  a  State. 

Generally,     89-92 

Operation  upon  State  law,   89 

As  Amendatory  of  State  law,   89 

As  fusing  with  State  law, 89 

As  forming,  with  State  law,  a  homogeneous  whole,  89 

As  nullifioatory  of  separable  features  of  colorable  State  law, 89 

As  indirectly  broadening  State  law,   89 

As  operative  directly,  in  pais,  90 

As  independent  of  higher  and  lower  planes  of  State  law,  91 

As  operative  upon  State  Constitutions,   91 

III.  Power  and  Duty  of  Enforcement  of,  by  State  Courts. 

Generally,    657 

See  Treaty  as  Law  of  the  Land. 

FEDERAL  OFFICIALS 

Immunity :     aa  against  State   action,    127, 129, 133 

Except    incidentally,    127 

of  salaries,  from  State  taxation,   131 

FEDERAL  PROPERTY 
See  Property,  Federal. 

FEDERAL  STATES 
See  States,  Federal. 

FEDERAL  QUESTION:    (AS  JURISDICTIONAL) 

Generally,    681-684 

Constitutional  and  Congressional  texts,  681 

Interpretation  sustaining  the  letter  of  such  texts, 682 
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Sections. 
FEDERAL  QUESTION:— (AS  JURISDICTIONAL)— (Comtm^ed). 
Qualification  or  exception  as  to  national  banks;    employers'  liability 

suits ;    and  Federal  railroads,    683 

Interpretation  limitative  of  the  letter  of  the  texts,   684 

FEDERAL  STATES 
See  Federal  Area. 

FEDERATIONS 

Early  American,    1, 2 

FER^  NATURE 

Power  of  State  or  Federal  State,  over  creatures  of,  251 

FERRY;    FERRIAGE 

As  matter  of  Intercommerce,  generally,  173 

As  easement,    173 

FICTITIOUS  PARTIES 

In  Federal  Original  Jurisdiction,   780,  781 

FIFTEENTH  AMENDMENT 

Generally,    25 

FIFTH  AMENDMENT 

Generally,    24,  25 

Due  Process  clause,   426, 427 

FIGURE-HEAD  PARTIES 

See  Fictitious  Parties;    Parties. 

FIRST  AMENDMENT 

Generally,    24, 25 

FISH:    PROPERTY  ASPECT 

Generally,    485 

FLAG:    (OF  THE  UNITED  STATES) 

Use  of,  in  advertising,  455 

FOOD  LEGISLATION:     (FEDERAL) 
See  Pure  Food. 

FOOD  LEGISLATION:     (STATE) 

In  respect  of  intercommerce,   172 

FOOD:    (UNWHOLESOME) 

Destruction   of,    455 

FOREIGN  COMMERCE 

See  Commerce. 

FOREIGN  ATTACHMENT 

See  Garnishment. 
FOREIGN  CORPORATIONS 

See  Corporations. 

FOREIGN  LAW 

As  fact :    to  be  pleaded,  and  proved,  and  dealt  with,  as  fact, 653 

Definition  of,   653 

FOREIGN  POSSESSIONS 

Generally,    81 

Acquisition    of,    50 

See  Federal  Area. 
FORTS:    PRIOR  TO  THE  CONSTITUTION 

In   1775-6,    12 

FOURTEENTH  AMENDMENT 

Generally,    25 

See  Due  Process,  ete. 
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Sections. 
FOURTH  AMENDMENT 

Generally,    25 

FRAME  (WITH  PICTURE) 
See  Commerce  (E). 

FRANCHISE,  PRIVATE:    AS  WITHIN  DUE  PROCESS  TEXTS 

Generally,    445;    467-484 

As   property,    445 

As    contract,    445 

of  tax  exemption,   468,  474 

The  question  of  exelusiveness, 469 

State   interpretation, 472 

Patent  and  Copyright,  473 

Reservation  of  power  of  revocation,  etc., 480 

Loss  or  termination,    481 

Corporate,    482 

Assignment,    483 

Rates,  as  feature  of  franchise,   484 

FRANCHISE,  CORPORATE 
See  Corporate,  etc. 

FRANCHISE,  ELECTORAL 
See  Voter. 

FRANKLIN'S  PLAN 
See  Appendix. 

FRAUD :    UPON  FEDERAL  ORIGINAL  JURISDICTION 

Generally,    780,  781 

FRAUDS,  STATUTES  OF 

Generally,    642 

As  entering  into  contract,  642 

Home  interpretation  of,    642 

Special  statutes   (Congressional),    642 

FRAUDULENT  ACTION  OP  PLAINTIFF,  IN  STATE  COURT 

As  extending  or  re-opening  Removal  period,  780 

FRAUDULENT  JOINDER  OF  PARTIES 
See  Parties;    Fictitious  Parties. 

FRAUDULENT  ALLEGATION   OR  MANIPULATION  OP  JURIS- 
DICTIONAL AMOUNT 
See  Amount. 

FREIGHT 

Exchange  of :    State  power  over,  in  Intercommerce,   175 

Prompt  Delivery:    State  power,  in  Intercommerce,   175 

Cars,  Furnishing :   State  power,  in  Intercommerce, 175 

unreasonable   exercise,    190 

FULL  CREW  LAWS 
See  Railroads. 

FUNDAMENTAL  ORDERS  OP  CONNECTICUT 
See  Appendix. 

GAME  LAWS:     (STATE) 

Generally,  in  the  field  of  Intercommerce,   172 

Exclusion  of  dead  game,  as  Incident,  172 

GARNISHEE;    GARNISHMENT 

Generally,    257 

As  of  Equitable  character,   257, 515 

GENERAL  WELFARE 
See  Welfare. 
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Sections. 
GRAND  JUBY 

In  Federal  Procedure,   669 

Not  obligatory  upon  States,  561 

Obligatory  in  Federal  areas  within  the  United  States,  but  not  in 

Foreign    Possessions,    24,  25,  619 

Nor  in  Consular  Courts,  abroad,  668 

GBOSS  RECEIPTS. 

As  basis  of  taxation, 292 

GUARDIAN 

See  Representative  Persons;    Parties. 
HABEAS  CORPUS:    (FEDERAL) 

To  Executive  oflScials,  Federal  or  State, 715, 717 

As  against  State  Judicial  proceeding,   105,  717 

HAWAII 

Acquisition   of,    50 

Use  of  term  "State",  as  to,  53 

HEALTH  LAWS 

Local,  in  relation  to  Intercommerce,  172 

HEIRS 

See  Inheritance;    Devise. 
HIDES:    STATE  INSPECTION  AND  TAGGING 

As  condition  of  removal  from  State, 172 

As  Incident  of  local  cattle-branding  laws,  172 

HIGHWAY 
See  Way. 

HISTORICAL  ASPECT  OF  FEDERAL  LAW 

Generally,     1-18 

Early  American   Federation,    1 

Pan-Colony  Convention  of  1754,   2 

' '  Committees ' ',  etc.  1774-5,   3,  4 

See  Appendix. 

FIRST   CONTINENTAL   CONGRESS,    6 

HONORARY  CLAIMS 

The  general  principle,   334 

HUDSON  RIVER 

Federal  Barricading  of,  1775-6,   12 

HUSBAND  AND  WIFE :    (A)  GENERALLY 

Domicil  of  wife:    presumptively  that  of  husband,   226 

Separate   domicil,    226 

Marriage :    of  no  direct  extra-areal  operation  upon  land,   240 

Marriage    (contract) :     not   contract  within   Due   Process   texts,    as 

against  Divorce,    465 

HUSBAND  AND  WIFE:     (B)   DIVORCE,  ETC. 

Power  of  area  of  common  domicil, 226 

Separate  domicil:    power  of  area  of  domicil  of  meritorious  party,  . .  226 

of  area  of  offending  party,  226 

Areal  limitation  of  divorce  (question  of),  226 

Question  of  power  of  neutral  area,  226 

Mere  ' '  residence ' ',  as  distinguished  from  domicil,  226 

Operation  of  divoice :    as  to  strangers, 600 

IMMUNITIES,  PRIVATE 
See  Privileges. 
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Sections. 
IMMUNITY:      (A)     OF    THE    UNITED    STATES    AS    AGAINST 
STATE  ACTION 

Generally,     125-134 

From  State  Eminent  Domain,   126 

In  respect  of  Federal  officials,  127 

As  based  upon  Federal  taxation,   128 

From  State  action  in  general,   129 

From  State  taxation  of  Federal  property,  130 

Or  property  of  direct  Federal  concern,  130 

Qualifications,     130 

In  respect  of  Federal  instrumentalities,  generally,   131 

Immunity  as  extending  to  Incidents,   132 

Immunity  sub  modo,    133 

Not  as  to  property  or  title  of  mere  Federal  creation, 134 

Congressional  concessions,  134 

IMMUNITY:    (B)  OF  A  STATE  AGAINST  FEDERAL  ACTION 

Generally,    135, 136 

See  State;    States. 

IMMUNITY:    (C)  OF  INDIVIDUAL  FROM  FEDERAL  PROSECU- 
TION 
Question  of  grant  of  by  Federal  law  officer,  672 

IMPLIED  POWERS 

Definition  of, 443,  458-466 

See  Powers. 

IMPAIRMENT 
Generally,    426,  427,  458 

IMPAIRMENT  CLAUSE 

As  a  text,  426,  427 

As  now  covered  by  the  Fourteenth  Amendment, 426 

See  Impairment;   Due  Process;    Contract. 

IMPORT;    IMPORT  TAX:    DEFINITION  OF 
Generally,    : 358 

IN  PAIS 

Right  to  act  in  pais,  as  against  State  law  Federally  invalid, 90 

IN  REM  (JUDICIAL  PROCEDURE) 

Definition    of,    588,  589 

Local  power  over,  as  to  land,  240 

and  as  to  chattels,   246 

Borrowing  of  Admiralty  forms  of  Procedure,   608 

INACTION,  CONGRESSIONAL 

As  not  diminutory  of  Congressional  power,   100 

INCIDENT:    DOCTRINE  OF 

In  respect  of  Federal  powers,   97 

Incidental  individual  status,    110 

In  transition  to  Statehood,  86 

INCIDENTAL  ISSUES 
See  Collateral. 

INCRIMINATION 
See  Self-incrimination. 

INCUMBRANCE  UPON  LAND 

Distribution  of,  as  among  purchasers;   power  of  area  rei  sitse, 240 

INDIAN  BOUNDARY-LINES 
Of  the  period  1775-6,  12 
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Sections. 
INDIAN    TRIBES    AND    TRIBAL    INDIANS:     FEDERAL    PAR- 
AMOUNT SOVEREIGNTY  OVER 

Origin  of  such  Federal  Sovereignty,  12 

General  view,    28,  29 

Particulars,    30,  38 

Indian  Lands,  intra-State ;    intrusion  upon ;    State  power  over, 123 

Federal  control  of  State  Probate  Courts,  in  Indian  matters, 660 

INDICTMENT 

Generally,    671 

INFAMOUS  (CRIMES) 

Generally,    669 

INFANTS:   CUSTODY  OF 
Generally,    490 

INFERIOR  COURTS:    FEDERAL 

Generally, 698-701 

See  Jurisdiction,    (Federal,  Non-Exclusive)  ;   other  particular  heads. 

INFORMATION:    CRIMINAL 

Generally,    669-671 

INHERITANCE 

Question  of  right  to,  as  matter  of  property  under  Due  Process  of 

Law  texts,    454 

INITIATIVE  AND  REFERENDUM 
See  Republican  Form  of  Government. 

INJUNCTION:     FEDERAL;     (A)    TO   EXECUTIVE    OFFICIALS, 
FEDERAL  OR  STATE 
Generally,  715,  716 

INJUNCTION,  FEDERAL:     (B)   IN  RESPECT  OP  STATE  SUIT 

Generally,  655,  656 

Not  to  State  Court  or  State  Judge,  except  from  Bankruptcy  Court,  . .  655 

even  in  aid  of  Bankruptcy  Court,  655 

Not  from  Supreme  Court,  even  in  aid  of  its  Appellate  Jurisdiction,.  .  .655' 

May  issue  against  State  suitors,   656 

May  as  to  suitors,  operate  on  suit  in  other  Federal  District,   656 

and  through  Ancillary  Federal  suit,   656 

INSOLVENCY  LAWS  AND  PROCEDURE  (STATE) 

Operation  upon  property  within  the  State, 228 

upon  domiciled  inhabitants  of  the  State,    228 

upon  non-inhabitants  locally  served  with  process,    228 

No  personal  operation  upon  absent  non-inhabitants,    228 

or  upon  their  claims  as  claims,   228 

even  in  State  of  forum, 228 

Power   of    State   as   against    adverse    extra-areal    action    of   inhab- 
itants,   228,  252 

Dealings  of  Federal  Original  Common  Law  and  Equity  Jurisdiction, 

with  Common  Law  and  Equity  issues  arising  in, 778 

Creditor  voluntarily  proving  claim,   606 

See  Bankruptcy;   Contract. 

INSPECTION:    EARLY  COMMITTEES  OF 
Generally,    3 

INSPECTION  LAWS 

Definition,    358 

Local,  in  relation  to  Intercommerce,  generally,    171 

Inspection   fee,    171 

Amount  of  fee,   171 

As  incidentally  yielding   revenue,    171 
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Sections. 
INSTRUCTIONS:     TO  DELEGATES   OF   FIBST   CONTINENTAL 
CONGRESS 

Generally,    8 

See  Appendix. 

INSTRUMENTALITIES:    GOVERNMENTAL,  FEDERAL 

Incorporated  Boards,  etc.,   131,  422 

Banks,    131 

Telegraph  companies,   131 

Other   corporations,    131 

INSURANCE 

From  the  standpoint  of  commerce,  211 

INSURRECTION  AGAINST  THE  UNITED  STATES 

Generally,    154-160 

Under  semblance  of  State  action,   155 

Federal  power  of  enforcement  of  valid  State  law, 156 

Belligerency, 157 

Private  action  not  sympathetic  with  the  insurrection,    158 

Assumption  of  form  of  a  confederacy  of  States,   159 

Reconstruction, 160 

INTENT 
See  Motive. 

INTERCHANGE 

Of    freight,    175 

INTERNATIONAL  LAW 
See  Law  of  Nations. 

INTERPRETATION 

Generally,    341-344 

Federal  adoption  of  Common  Law  principles,  342 

Presumption   of   Constitutionality,    343 

Severability  in  aid  of  validity,   344 

INTERRUPTION  OF  INTERTRANSIT 
See  Commerce. 

INTERSTATE  COMMERCE 
See  Commerce. 

INTERTRANSIT,  DEFINITION  OP 
See  Commerce    (D). 

INTERVENORS  (IN  SUIT) 

General  principles, 606 

As  parties,  generally,  737 

In  Appellate  Procedure,  847 

See  Intervention. 

INTERVENTION:    ISSUE  PRESENTED  BY 

As  assimilated,  in  generic  character,  to  the  main  suit,   606 

INTESTACY 

Question  of  right  (as  matter  of  property  right)   of  potential  benefi- 
ciaries,      454 

INTOXICATING  LIQUORS 

Wilson    Act ;     Webb    Act,     405 

Scope  of  Public  Policy  power,  as  to 432,  434 

No  inherent  State  power  of  exclusion,   172 

INTRASTATE  COMMERCE 
See   Commerce. 

ISLANDS 
As  matter  of  public  boundary-line  in  stream,   353 
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Sections. 
ISSUE   (IN  JUDICIAL  PEOCEDUEE) 

Generally,    580-584 

Collateral,    574,  576 

Separable,  for  Eemoval, 729 

Of  jurisdiction  of  District  Court,  821-823 

For    Review    by    the    Supreme    Court    of    judgments    of    a    Circuit 

Court  of  Appeals,   844 

Public,  collaterally  arising  in  private  suit, 614 

JEOPAEDY,  DOUBLE 

Generally,    676 

JOINT  DEBT 

Areal  power  of  severance  of,  for  judgment,   233 

JUDGE 
See  Court. 

JUDGMENT  AND  DECEEE 

Generally, 627-633 

Federal  adoption  of  Common  Law  principles  of,  627 

Declaratory  judgment,   627 

As  leaving  certain  issues  open, 627 

Supplemental  process,    627 

Presumption  that  issues  raised  by  pleadings  were  passed  upon, 627 

Jurisdiction  as  open  to  challenge,  627 

Judgment  by  consent,    628 

Judgment,  such  only  in  form, 629 

Collateral   aspect,    630 

Eeformation  of  contract  after  adverse  judgment,   632 

Interpretation  of  judgment,    633,  652 

See  Ees  Judicata;    Faith  and  Credit;    Jurisdiction. 

JUDICIAL  BBANCH 

Legislative    power   in,    307-311 

JUDICIAL  CODE 

General  View,    665 

As  a  codification,    665 

And  so  interpretable,  665 

Not  exhaustive,   665 

JUDICIAL  POWER:    FEDEEAL:    PRIOR  TO  THE  ARTICLES  OF 
CONFEDERATION  (OF  1781) 

In  the  Congress,  generally,   12,  14 

As  between  Colonies,  1775-6,  12,  14 

Admiralty,    12,  14 

JURISDICTION,  JUDICIAL:  (A)  GENERAL  PRINCIPLES:  (FED- 
ERAL AND  STATE  COURTS) 

Federal  adoption  of  the  Common  Law  conception  and  definition,   .  . .  568 

As  distinguished  from  Political  Jurisdiction,   569 

As  potentially  turning  upon  Merits,   570 

Question  of  Jurisdiction  and  question  of  Merits,  as  concurrent, 571 

Inception,    572 

Persistency,     572 

Quasi-Jurisdiction, 573 

Question  of  right  of  challenge  in  limine,  574,  664 

Collateral    challenge,    627 

Judicial  character  or  status:     (Court,  Judge),    577 

Mingling  of  Judicial  and  Legislative  character,    578 

JUEISDICTION,  JUDICIAL:     (B)    FEDERAL,  NON-EXCLUSIVE 
("CONCURRENT"),  AT  COMMON  LAW  AND  IN  EQUITY 

Generally,    718-784 

Definition  of  terms:    ("citizen",  etc.), 718 
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Sections. 
JUEISDICTION,  JUDICIAL:     (E)   FEDEEAL,  NON-EXCLUSIVE 

("CONCURRENT"),  AT  COMMON  LAW  AND  IN  EQUITY 

— (Continued). 

Textual  aspects  of  the  Judicial  Code,  in  this  field,   720 

The  Three  Grounds  of  Jurisdiction:    (Federal  Question;    State  Land 

Grants;    and  Diversity  of  Citizenship)  :    general  view, 721 

Ultimate  Jurisdictional  equivalency  of  the  three  grounds,   721 

Persistency  of  jurisdiction,  once  established   (in  a  particular  cause) 

upon   initial   pleading, 721,  753 

Initial  Federal,  and  Federal  Removal,  Jurisdiction,  compared,  . .  .722-729 

The  Jurisdictional  texts,   722 

Equivalency  of  (a)  initial  Federal  Jurisdiction  and  (b)  Jurisdiction 

by  Removal — when  actual  jurisdiction  established,   722 

Equivalency,  in  general,  in  breadth,  between    (a)    initial,  and    (b) 

Removal,  Jurisdiction,    722 

Plaintiff's  power,  in  certain  situations,  of  election,  by  his  pleading, 

between   Federal,   and   State,   Jurisdiction,    756 

As  affected  by  plaintiff's  motive  or  intent,   780,  781 

Fraudulent  joinder  of  parties    (plaintiff   or  defendant),    780 

Fictitious  parties, 781 

Consent,   Waiver,   or   Estoppel,   as   supporting,   or   as    defeative    of, 

Federal  Original  Jurisdiction,    782-784 

Challenge  of,    129 

JURISDICTION:    "CONCURRENT" 

See  immediately  above. 
JURIDICAL  QUESTION 

See  Political  Law. 
JURISDICTIONAL  AMOUNT 

See  Amount. 
JURY;    JURY  TRIAL:    (A)  IN  FEDERAL  COURTS 

Constitutional   texts,    666 

I.  Features  Common  to  Civil  and  Criminal  Causes. 

No  right  of,  in  respect  of  Indians,   as  such,  nor  in   Foreign   Pos- 
sessions,     81,  511 

Operation  in  Federal  area  within  the  United  States  proper, 81 

II.  Features  in  Respect  op  Civil  Causes. 

Generally,    667 

No  right  of,  in  Equity, 514,  516,  667 

or  in  Eminent  Domain,  517,  667 

or   in   Admiralty,    667 

III.  Features  in  Respect  of  Criminal  Causes. 

Generally,    668 

No  right  to,  in  petty  cases,    668 

Nor  in  Courts  Martial,   548 

Nor   in   Criminal   Contempt 668 

JURY;  JURY  TRIAL:  (B)  IN  STATE  COURTS 

No  Federal  requirement  of, 561 

Finality  of  Civil  Common  Law  verdict, 658,  659 

State  statute  invalid  in  part,   89 

JUSTICIABLE  QUESTION 
See  Political  Law. 

LAND:    FEDERAL  ACQUISITION  AND  DISPOSAL  OF 
See  Property:     (B). 

LAND  AND  LAND-TITLE:     (A)    EXCLUSIVE  DIRECT  POWER 
(AS  AMONG  STATES  AND  FEDERAL  STATES)  OF  AREA 
OF  SITUS 
Federal  adoption,  to  this  intent,  of  the  Common  Law  definition  and 
conception  of  land,  239 
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Sections. 
LAND  AND  LAND-TITLE:     (A)    EXCLUSIVE   DIRECT  POWER 
(AS  AMONG  STATES  AND  FEDERAL  STATES)  OF  AREA 
OP  SITVS— (Continued) . 
including  the  Common  Law  elasticity  in  the  conception  and  defi- 
nition,       239 

as,  in  potential  local  variation   (as,  in  classification  of  estates  in 

land  as  real  or  as  chattel) ,  239 

Limits  of  elasticity  and  of  variation, 239 

The  general  principle,   240 

No  extra-areal  taxation  of  land,  even  if  owned  by  an  inhabitant  of 

the  taxing  area,   240 

In  this  matter.  Substance,  not  Form,  controlling,   240 

thus,  corporate  value  not  fixable  by  inclusion  of  extra-areal  land,  .   240 

Local  Statute  of  Limitations,  as  operative  upon  title, 240 

Lien  upon  growing  crops,   240 

Distribution  of  burden  as  among  incumbrances,  240 

Riparian   rights,    240 

Land  transfer  inter  vivos,  240 

Devise,   240 

Construction    of    will,    240 

Insolvency  laws, 240 

Appointment   and  control    of   guardian,   in   respect   of   land   within 

area  rei  sitse,   240 

No   direct   extra-areal  operation   of  marriage,    240 

or  of  legitimizing  of  children,   240 

Judicial    Jurisdiction,    240 

as,  confirmation  of  tax-title,  240 

or  of  escheat  title, 240 

or  confirmation  of  Judicial  sale,   240 

or  title-clearing,  as  against  all  other   areas,    240 

or    attachment    and    execution,    without    personal    jurisdiction    of 

owner,    240 

no  extra-areal  power  by  Master's  deed,  240 

or  by  decree  against  land 240 

or  by  Probate  sale,  240 

Exclusiveness  of  area  rei  sitae  over  real  actions,  etc.,  240 

Exclusiveness,    generally,    240 

Inter-areal   bridges    etc.:      (severable    character    of    intra-areal    and 

extra-areal  portions) ,   241 

Inter-areal   streams,    242 

Protection  of  purity  of  air :    local  power, 243 

See   also   particular   heads,   as.    Executor ;     Receiver ;     Jurisdiction ; 
Judgment. 

LAND    AND    LAND-TITLE:      (B)     INDIRECT    EXTRA-AREAL 
POWER  OVER 

Generally,    245 

Through  personal  Judicial  Jurisdiction  over  owner,  245 

as,  by  compulsion  of  execution  and  delivery  of  deed,  245 

or,  by  personal  judgment,  operative  by  way  of  res  judicata, 245 

or,  by  inhibition  of  making  of  certain  classes  of  contracts  as  to 

extra-areal  land,    245 

and  home  enforcement  of  inhibition,   245 

See  also  Jurisdiction;    Judgment;    Res  Judicata;    Faith  and  Credit. 

LANDLORD  AND  TENANT 
As  parties  to  suit, 604 

LANDS,  PUBLIC 
See  Public  Lands. 

LATENCY:    OF  CONGRESSIONAL  POWER 

As  not  diminutory  of  power,  100 

56 
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Sections. 
LAW,  FOEEIQ-N 
See  Foreign  Law. 

LAW  OF  THE  I,AND 
See  Federal  Law. 

LAW  OFFICERS,  FEDEEAL 

Federal  protection  of  persons  giving  information  to,    106,  677 

LAW  OF  NATIONS 

Federal  Adoption  of,   generally,    551 

Federal  application  of,  as  among  States,   213-219 

So  among  Federal  States,  and  as  between  a  State  and  a  Federal 

State,    213-219 

LAWS  OF  THE  UNITED  STATES 
See  Federal  Question;   Federal  Law. 

LEGAL  TENDEE 

Congressional  power,   27,  417 

LEGISLATIVE  BEANCH 

Executive  and  Judicial  powers  in,   307-311 

LEGITIMIZING  OF  CHILDEEN 

Extent  of  local  power  of,  240 

LETTEES  PATENT 
See  Patent. 

LIBEETY,  AS  MATTER  OF  DUE  PEOCESS 

Generally, 490-496 

Of  the  person, 490,  491 

Of  contract,  492,  493 

Of  refraining  from  contract,    494 

Of  terminating  contract,   495 

Of  occupation,  496 

LICENSE:     (OCCUPATION) 

Invalid   State   requirement   of,    89 

Nullity,  in  pais,  of  such  requirement,   89 

Permissibility  of  ignoring  State  requirement,   89 

State  license-bond  as  not  Federally  taxable,  135 

LIEN:  OF  THE  UNITED  STATES,  UPON  PEOPEETY 

Generally, 117 

Not  (apart  from  Congressional  concession),  subject  to  State  record- 
ing laws  and  the  like,  117,  129 

LIEN:    PEIVATE:    FEDEEAL  ENFOECEMENT  OF 

District  of  venue,   741 

See  Material-Men's  lien. 

LIEN:    MARITIME 

Generally,    539 

LIEN:    IN  INTEECOMMEECE 

For  State  Inspection  fees,  etc.,  175 

LIGHT  AND  AIE 
See  Air   and   Light. 

LIMITATION  OF  LIABILITY  OP  VESSEL  OWNEES 

Generally,    545 

LIMITATION,  STATUTES  OP 

Generally,    643 

Not  as  against  the  United  States,  unless  by  its  consent,   619,  643 

As  Substantive  feature  of  Statutory  Eemedy,    637 

Expired,  as  matter  of  title,  503,  643 
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Sections. 
LIMITATION,  STATUTES  OF— (Continued). 

As  matter  of  Constitutional  right  to  Eemedy, 503 

Congressional  legislation  as  operative  on  State  Courts,   660 

LIQUORS,  (INTOXICATING) 

State,  as  dealer  in,  152 

Wilson  Act;    Webb  Act,  405 

In  relation  to  suprastate  Commerce,  generally,  172 

LIS  PENDENS 

Quasi-privies,  through,  600 

LITIS  DOMINUS 

Principle   of,    604 

LITTORAL  OCEAN  WATERS 

Boundaries    of,    348 

LOGS:    IN  INTERCOMMERCE 

State  power  of  survey  etc.,  etc.,  175 

LOUISIANA  PURCHASE 

Acquisition  of,  50 

LOTTERIES 

Exclusion  of,  from  suprastate  Commerce,   431 

Of  early  Constitutional  period  in  the  District  of  Columbia, 51 

Congressional  power  of  intrastate  operation,    51 

Presumption  adverse  to  such  Congressional  intent,  51 

MAIL  CARRIER 
As,  incidentally,  subject  to  State  control,  129 

MAILS 

Exclusion    from,    431 

Paid  matter  to  be  marked  as  advertisement,  431 

MANDAMUS:   FEDERAL 

To  Executive  officials,  Federal  or  State,   715,  716 

MARINE  CORPS 
Origin  of,  1775-6. 

MARITIME  LIEN,  CONTRACT,  TORT,  ETC. 
See  Lien,  etc. 

MARRIAGE;    MARRIED  WOMAN 
See  Husband  and  Wife. 

MARSHAL:     (UNITED  STATES) 
Federal  protection,  as  against  State  Criminal  prosecution,   105 

MATERIAL-MEN'S  LIEN 

Under  State  law,  as  operative  upon  vessel  under  construction  for 

the  United  States,  129 

See  Lien. 

MARTIAL  LAW 

The  general  principle,   550 

See  also  Military  Law. 
MEDIATIZED  FEDERAL  AREAS 

Generally,    80 

MILEAGE:    (RAILROADS,  ETC.) 

See  multi-areal  Property. 

MILITARY  LAW 

General   principle,    548,  549 

See  also  Martial  Law. 

MILITARY  POSTS 

Prior  to  the  Constitution,    12 
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Sections. 
MILITIA:    STATE 

Inception,  1775-6,  of  Federal  control  over,  12 

MINING-EIGHT 

Federally  granted :    when  State-taxable,   134 

MONEY 

Federal  law  of,  412-419 

Check  of  the  United  States:    when  viewed  as  money, 134 

MONOPOLY  AND  RESTEAINT  OF  TEADE 

Generally,    403,  404 

MOOT  CASE:    ISSUE 

Generally,     590^  591 

Moot  character  at  outset,  590 

Moot  character  as  arising  pending  suit, 590 

Distinct  issue  as  moot,  590 

In  Appellate  Procedure,   590 

Illustration,    59O 

MOETGAGE 

Federal  power  of  taking,  for  debt,  117 

Federal  purchase  subject  to, 117 

Classifiable  by  State  or  Federal  State  as  real  or  as  chattel  estate,  .  239 
Permissible  two-fold  view  in  area  of  situs,   239 

MOTIVE  AND  INTENT 

Of  taxable  person  as  affecting  tax  liability,  etc.,  369 

Of  plaintiff  as  affecting  Federal  Original  Coromon  Law  or  Equity 
Jurisdiction,   780,  781 

MULTI-AEEAL  COEPOEATE  GEOUPS 

Generally,    290 

MULTI-AEEAL    PEOPEETY    UNIT     (MULTI-AREAL    PLANT): 
TAXATION,  AS  AMONG  AEEAS 

The    general    principle,    291,  292 

Property  or  plant,  essentially  a  unit,  but  lying   (or  used)   in  dif- 
ferent  areas,    291 

Taxing  power  of  the  respective  areas,  291 

Areal   valuation    for   taxation,    291 

Areal  valuation  of  areally  located  part,  291 

No  Constitutional  and  no  present  Congressional  requirement  of  uni- 
formity of  method  of  valuation,  as  among  areas,  provided  there 

be  substantial  effort  towards  ultimate  just  result,  291 

Illustrative  different  valid  methods,    292 

trackage,     292 

mileage  of  telegraph  or  telephone  wires,   292 

or  of  express  routes,   292 

or   respective  lengths  on  intra-areal  and  extra-areal  portions  of 

bridge,     292 

or  aggregate  net  receipts,    292 

but  not  aggregate  gross  receipts, 292 

or  specific  method  left  to  judgment  of  local  tax  officials,  292 

acting  upon   some   reasonable  plan,    292 

Principles   as   applicable   to   domestic   and   to   admitted   "foreign" 

corporations, 292 

MUNICIPAL  BONDS   (STATE) 

Ab  to  Federal  taxation  of,   135 

MUNICIPAL  CORPOEATIONS 

Generally:    of  Federal,  or  of  State,  creation,   420-424 

Subjectivity  to  suit,   612 

MUNIMENTS  OF  TITLE 

As  affecting,  or  not,  situs  of  a  credit,  260 
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Sections. 
NATIONAL  BANKS 

Crimes  against :    Exclusive  Federal  punishment,   123 

Suit  upon  shareholders'  liability:    State  Statute  of  Limitations  not 

operative,    129 

NATIONS:    (A)  STATES  AS 
See  States;    Treaty   (Inter-State). 

NATIONS:     (B)  FEDERAL  STATES  AS 
See  Federal  Area. 

NATUBALIZATION 

See  Citizenship  (Federal). 

NAVIGABLE  WATERS 

Generally,    487 

Improvement,    487 

Obstructions   in,    487 

See  Admiralty  Waters. 

NAVIGATION 

Bight  of  general  public  to,   487 

NAVY,  CONTINENTAL 

See  Continental;    Articles  of  Confederation  of  1781. 

NAVY:   ARTICLES  FOR  GOVERNMENT  OF 

Federal  Origin  of, 12 

NEGLIGENCE 

Change,  by  Federal  law,  of  State  definition  of,    89 

NETS   (FISHING) 

Unlawful :    destruction  of,  as  nuisance,   455 

NINTH  AMENDMENT 

General  view,    24,  25 

NOMINAL  PARTIES 

See  Parties;    Jurisdiction   (Federal  Original). 

NON-ORGANIC  LAW 
See   Organic   Law. 

NORTHWEST  ORDINANCE 
See  Ordinance. 

NORTHWEST  TERRITORY 

See  Ordinance  of  1787;    Federal  Area;    Plenary  Federal  Sovereignty. 

NOTICE,  AND  OPPORTUNITY  TO  BE  HEARD 

In  Legislative  Procedure,   330 

In  Judicial  or  quasi- Judicial  Procedure, 566,  567 

NUISANCE:    INTER- ABBAL 
Right  of  one  area,  to  protection  as  against  another  area, 243,  244 

OBLIGATION  OF  CONTEACT 
See  Contract. 

OCCUPATION 

See  License;    Taxation;    Commerce;    Liberty;    Equal  Protection  of 
the  Laws. 
OFFICIAL  AND  SOVEREIGN 

As  Privies,   607 

OFFICIALS:    FEDERAL 

See  Federal  OfScials ;   Status. 
OFFICIALS:    FEDERAL  OR  STATE 

Federal  Mandamus,  Injunction,  etc.  to,    715-717 

See,   also,  Sovereign    (Immunity  from  Suit). 
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Sections. 
OFriCIALS:    STATE 
See  State  Officials. 

OPPOKTUNITY  TO  BE  HEARD 
See  Notice  and  Opportunity. 

OEDINANCE  OF  1784 
Appendix. 

OEDINANCE  OF  1787 

Generally,    17 

As  Federal  Organic  law,  17 

ORGANIC  ACT 

Generally,    55 

As  mere  Congressional  legislation, 55 

See  Federal  Area. 

ORGANIC  LAW 

See  Uses  of  Terms  (preceding  Table  of  Contents). 

ORIGINAL  FEDERAL  JURISDICTION 

See  Supreme  Court;    Inferior  Courts;    Jurisdiction   (Federal,  Non- 
Exelusive) ;    other  particular  heads. 

ORIGINAL  PACKAGE 

Generally,     410,  411 

Non-discriminatory  State  action  in  respect  of,  178 

PAIS,  IN 
See  In  Pais. 

PAPER  MONEY 

Continental,  1775-July  4,  1776,   12 

See  Money. 

PAPERS 

See  Books  and  Papers, 

PARAMOUNT     (FEDERAL)     SOVEREIGNTY     (OVER    INDIAN 
TRIBES) 
See  Indian  Tribes. 

PARDON:    FEDERAL 
As  operative  upon  Self-incrimination  provision,   674 

PARENS  PATRIAE 

The  United  States  as,   345 

A  Federal  State  as,   345 

A    State    as,    , . ., 345 

For  bringing  suit,  618 

PARTIES  :   (A)  GENERAL  PRINCIPLES 

Generally, 592-607 

Limitation  to  persons  in  interest,  593 

Shifting  status   (as  plaintiff,   or  as  defendant),    594 

Both  parties  as  plaintiffs,  and  both  as  defendants:     (counter-suit; 

"consolidated"  proceedings,  etc.),    595 

Party  to  limited  intent,   596 

Parties  not  of  record, 597 

Vouching-in,    598 

Garnishee,   598,  601 

Privies, 599 

Quasi-Privies :    (principal  and  agent,  trustee  and  beneficiary,  etc.),  .   600 

Individual  and  Sovereign  as  jirivies,  601 

Sovereign  and  official  as  privies,  607 

Quasi-parties,   602 

Substituted,  or  new,  parties,  604 


Index.  887 

Sections. 
PARTIES:    (A)  GENEEAL  PRINCIPLES— (ComtmMed). 

Abatement,    605 

Interveners,     606 

PARTIES:     (B)   IN  THE  NON-EXCLUSIVE    (" CONCUEEBNT ") 
COMMON   LAW   AND    EQUITY   JUEISDICTION   OF   THE 
DISTRICT  COURTS 
As  to  assignee  of  a  chose  in  action,  endorsee,  or  bearer,  see  Assignee. 
As  to  definition  of  terms  ("citizen",  "State",  etc.),  see  under  spe- 
cific heads. 

Generally,    734-739 

Classification  (as  plaintiff  or  defendant)  and  alignment,  734 

In   Eminent    Domain, 734 

Nominal,  or  titular,  parties,   735 

As  between  tutelary  person,  and  beneficiary 736 

Question  of  citizenship  within  a  party-group,   739 

Parties    fraudulently   joined,    or    fictitious,    780,  781 

To  create,  or  to  defeat  Federal  Jurisdiction,  780,  781 

Fraudulent  joinder  in  State  Court  as  extending  or  re-opening  Re- 
moval period,  780 

PASSENGERS:    CLASSIFICATION  OF,  BY  RACE  OR  COLOR 

In    intercommerce,    182 

In  intrastate  transit,   182 

State  classification  of,  generally,  178 

See  Equal  Protection;    Race  or  color. 

PATENT  FOR  INVENTION 
As  protected  by  the  Due  Process  texts,  473 

PATENTEE,  CUSTOMERS  OF 

As  quasi-privies  with  patentee,   600 

PENAL  (NON-CRIMINAL)  LAW 

Conception  and  definition  of,  by  the  Constitution,    522 

PENAL  SUIT 

Generally,  586,  587 

Definition  of,   586 

Persistence  of  penal  character  into  judgment,   587 

PENALTIES,  ETC. 

Right  of  freedom  from,  as  property,   453 

PEONAGE 
As  inhibited  by  Thirteenth  Amendment,  25 

PERSONAL  JUEISDICTION 

See   Personal  Liability;     Jurisdiction;     Indirect   extra-areal   power, 

over  land,  through,   245 

PEESONAL  LIABILITY 
No  power,  in  State  or  in  Federal  State,  of  extra-areal  action  either 

(a)  in  Judicial  Procedure, 227 

or  (b)  otherwise,  (as,  in  taxation),  227 

PERSONAL  PROPERTY 
See  Chattels. 

PHOTOGRAPHS:    OF  PERSONS 

Public  Policy  as  to,   498 

PILOTAGE 

Federal  Exclusiveness  as  merely  potential,   122 

PLAINTIFF 
See  Parties. 
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Sections. 
PLEADING:     COMMON  LAW  AND  EQUITY:     ( FEDERAL  DIS- 
TRICT COURTS) 

Generally, 753-759 

Of  Jurisdictional  facts,   755 

Election  of  Jurisdiction,  (Federal  or  State),  by  Pleading, 756 

Amendment   of  Pleadings,    757 

Federal  Jurisdiction  (established  by  initial  pleading)   as  persisting,  759 

PLEADING,  CRIMINAL 

Federal  adoption  of  Common  Law  principles  of,  671 

PLEDGE 

Areal  power  of  providing  for  symbolical  delirery,  246 

PLENARY  FEDERAL  SOVEREIGNTY  (BASED  UPON  FEDERAL 
AREA) 

Origin  (pre-Constitution), 15 

Generally,    39-88 

As  of  intra-State  operation,  51 

Waiver  of,  by  Congress,  to  certain  intents,  215 

See  Federal  Area. 

POLES,  ETC.  IN  STREETS 
Generally,    193 

POLICE  POWER 
See  Public  Policy. 

POLICY  OF  LAW 
See  Public  Policy. 

POLITICAL  LAW 

Generally, , 312,  313 

POLYGAMY 

Exceptional  Federal  Inhibition  of,  in  one  certain  State,   141 

PORTWARDEN  TAX 
See  Commerce  (A). 

POST-OFFICE 
Post  Office  Clause,   166 

See  Executive;    Mails. 
POSTS,  MILITARY 
See  Military,  etc. 

POWERS,  FEDERAL,  WITHIN  A  STATE 

Generally,    93-100 

As,  collectively,  a  unity,    93 

Textual    Constitutional    provisions,     94 

As  enumerated,    95 

Numerical  aspect,   96 

As  Incidents  of  other  powers,  97,  101 

As  implied,   97,  101 

Element  of  Degree,  in,   99 

Federal  power  of  definition  of,   98 

Latency:     (Congressional   inaction),    100 

Federal  powers,  or  private  rights,  as  accruing  from  State  action,  . . .   102 

POWERS,  FEDERAL:    CONSTITUTIONAL  DISTRIBUTION  OF 

As  among  the  Legislative,  the  Executive,  and  the  Judicial  Branches, 

307-311 

PRACTICE,  STATE:    FEDERAL  ADOPTION  OF 

See  Adoption. 
PRECEDENT 

Congressional,    27 

Judicial:   see  State  DeeisionB. 
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Sections. 
PEESENCE  OF  ACCUSED  AT  TEIAL 

Constitutional  requirement  of,  for  Federal  Courts,    673 

PEESENCE:  POWEE  OF  A  STATE  OB  OF  A  FEDEEAL  STATE, 
BASED  THEEEON 

I.  Personal  Prssence 

Generally,    232 

For  service  of  process,  760-762 

II.  CC'NSTRUCTIVE  PRESENCE 

Generally, 234;  760-762 

Of  foreign   corporation,    289 

PEINCIPAL  AND  AGENT 

Principal  as  party  to  suit  by  or  against  agent,   600 

See  Agent. 

PEINCIPAL  AND  INCIDENT 
See  Incident. 

PEIOE  ACQUITTAL 

Generally,    677 

PEIOBITY  OF  SUIT :    EXCLUSIVENESS  BY 

Generally,    621-626 

As  between  Federal  and  State  Courts,    621 

Bankruptcy   proceeding,    622 

Admiralty  suit,    622 

Probate  suit, 622 

Possession  of  res,  as  decisive, 623 

Corporeal,  or  incorporeal  res,    623 

Question  of  termination  of  earlier  suit,    624 

Priority  in  part, 625 

As  between  Civil,  and  Criminal,  suit,   626 

PEISONEES:    FEDEEAL 
See  Status. 

PEIVIES  AND  QUASI-PEIVIES 

GeneraUy, 597,  599, 600-602,  607 

See  Parties  (A). 

PEIVILEGES  AND  IMMUNITIES:    (A)  GENEEALLY 

Of  State  creation:   accrual  to  the  United  States,  of  Sovereignty  over,  102 

PEIVILEGES  AND  IMMUNITIES:    (B)  INTEE-AREAL  ASPECT 
"Area":    here  used  as  designative  of  a  State,  or  of  a  Federal 
State,  indifferently. 

Constitutional  text,   293 

Congressional  text,    293 

Affirmative  operation  of  the  texts,  293 

Eight  of  entering  Courts  and  of  maintaining  suit,  293 

Inhibition  of  arbitrary  adverse  discrimination,  generally,    293 

Qualificatory  features  of  definition  of  the  terms  of  the  texts, 294 

in  case  of  husband  and  wife  and  their  property  interests,  294 

permissible  requirement   of  reasonable   length   of  domicil  in   new 

area,  for  voting^  294 

Texts,  as  not  extending  to  public  office  or  public  employment, 294 

nor,  to  right  of  suit  upon  transitory  right  of  action  arising  extra- 

areally, 294 

or,  to  suit  between  corporations  both  of  a  certain  other  area,  . . .  294 

even  upon  a  judgment  of  the  common  area,   294 

in  such  case.  Faith  and  Credit  not  applicable,    294 

PEOBATE  LAW:     (STATE) 

Probate  order  of  sale  of  land,  not  of  extra-areal  force,   240 

State  Probate  law  as  not  capable  of  State  Extension,  662 
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Sections. 
PROBATE  LAW:    (BTAT'E)— (Continued). 

State   Probate   Procedure:     Eelation    of   Federal   Original   Commou 

Law  and  Equity  Jurisdiction  with,   772-776 

In  respect  of  Common  Law  or  Equity  issues, 773,  774 

Mode  of  enforcement  of  Federal  judgment,  in,   776 

In  respect  of  Indians, 89 

See  Deceased  Persons;    Death;    Devise  and  Legacy;    Ecclesiastical 
Law. 

PROBATE  COURTS:     (STATE) 

Congressional  power  over,  in  Indian  matters,   660 

PROCEDURE:    CRIMINAL 

See  Criminal  Procedure;    Jury  Trial,  etc. 

PROCEDURE :   AS  CIVIL,  CRIMINAL,  OR  PENAL 
See  Criminal  Suit;   Penal  Suit. 

PROCEDURE:    LEGISLATIVE 
See  Legislative. 

PROCEDURE:     (STATE):    FEDERAL  ADOPTION  OF,  AT  COM- 
MON LAW 
See  Adoption. 

PROCEEDING  (JUDICIAL) 
See  Suit;   Issue. 

PROCESS,  SERVICE  OF 
See  Service. 

PROPERTY:     (A)  FEDERAL,   (AS  BASIS  OF  FEDERAL  INTRA- 
STATE SOVEREIGNTY) 

Generally,    111-115 

Confluence  of  Sovereignty,  and  Property-right,    112 

Transition  from  Federal  ownership,   113 

State  action  in  furtherance  of  Federal  property-right,   114 

Federal  property,  as  real,  or  as  chattel, 115 

See  Property  (Federal  Acquisition  of). 

PROPERTY:     (B)     FEDERAL    ACQUISITION,    HOLDING,    AND 
DISPOSAL   OF,    (INTRA-STATE) 

Generally,    116-121 

Land,    116 

Common  Law  aspect,   117 

By   compromise,    117 

By  buying  in  at  Federal  tax  sale, 117 

By  taking  mortgage  for  a  debt,    117 

By  purchase  subject  to  incumbrance,   117 

By  imposition  of  liens,   117 

By  Eminent   Domain,    117 

State  coijperation,   118 

Federal   potential  independence,  in  general,   of   State  land-title  re- 
quirements,      119 

Presumptive  Federal  concession  in  respect  thereof,    119 

Devise  or  legacy  to  the  United  States,  120 

PROPERTY:   (C)  FEDERAL  ORGANIC  CONCEPTION  AND 
DEFINITION  OF 

Generally,    444-457 

Potential  local  diversity  of  definition,   446 

Distinction  between  (a)  property-res,  and  (b)  use  thereof, 449 

PUBLIC:    GENERAL 

The  general  public,  in  their  collective  (but  unorganized)  capacity,  as 

holders  of  Property,  etc.,  rights,   618 

PUBLIC  OFFICE 

As,  or  as  not,  property, 447,  448 
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Sections. 
PUBLIC  POLICY:    (A)  GENERALLY,  (FEDERAL  OR  STATE) 

As  limitatively  definitory  of  the  Due  Process  texts,  431-434 

Power  over  (Federal  or  State),  as  not  capable  of  renunciation,  ....  433 

PUBLIC  POLICY:    (B)  FEDERAL 

Act  of  Congress,  indirectly  establishing,    124 

Capable  of  Congressional  concession  to  State  Public  Policy, 434 

PUBLIC  POLICY:    (C)  OF  STATE 

GeneraUy, 431-433 

In  relation  to   Intercommerce,    172 

PUNISHMENT :    CRUEL  OR  UNUSUAL 

Principles,     338 

PURE  FOOD  LEGISLATION 

Congressional,    Generally,    406 

as  not  completely  Exclusive,  123 

QUARANTINE 

Local,  in  relation  to  Intercommerce, 170 

QUASI-JUDICIAL  STATUS  OR  CHARACTER 

Generally,    593 

See  Court. 

QUASI-PRIVIES 

Generally,    600 

QUASI-PUBLIC  CORPORATIONS 

Governmental   Boards    as,    422 

QUASI-SOVEREIGNTY  (OF  FEDERAL  STATES) 
See  Area  Federal. 

QUESTION,  FEDERAL 
See  Federal. 

QUO  WARRANTO 
As  Criminal,  or  Civil. 

RACE  OR  COLOR 

As  not,  of  itself,  giving  voting  franchise, 109 

Even  for  Federal  elections,   109 

Or  entitling  to  jury  or  grand  jury  service,   109 

State  power  of  classification  by,  in  Intercommerce,  109 

In  other  fields  of  State  power  in  general, 109 

As  not,  of  itself,  entitling  individuals  to  Federal  protection, 109 

State  incompetency  to  forbid  classification  by,  by  carriers,  in  intra- 
state Commerce,    109 

Permissible  scope  of  classification  and  differentiation  according  to,  . .  498 

RAILROADS 

Federal  Exclusivenesa  in  respect   of  hours  of  labor,  in  suprastate 

Commerce, 123 

See  Highways;    Commerce;    Property;    Franchise;    Corporation,  etc. 

REAL  ACTION  AND  THE  LIKE 

Exclusive  power  over,  of  area  rei  sitae,   240 

REAL  ESTATE 
See  Land. 

RECEIVER. 
For  general  principles,  see  Representative  Persons. 

No  extra-areal  status,  proprio  vigore,   235 

Otherwise,  if  vested  with  title, 275 

Bxtra-areal  ancillary  status,  236 

Extra-areal    private   voluntary    recognition,    236 
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Sections. 
REOEIVEI^-  (Continued) . 

Extra-areal  voluntary  submission  to  Judicial  Jurisdiction,  238 

Of  Federal  Court:    not  subject  to  State  Judicial  levy,  133 

Receiver  as  party:   see  Parties. 

REFERENDUM  AND  INITIATIVE 

Generally,    153 

REFORMATION 

Of  contract :    not  barred  by  adverse  judgment  upon,   632 

REM  (IN) 
See  In  Rem. 

REMEDY:    (A)  IN  PAIS,  OR  JUDICIAL,  AS  MATTER  OF  CON- 
STITUTIONAL RIGHT 

Generally,    500-506 

As  an  Incident  of  Due  Process  rights  under  specific  heads  (Property, 

Equal  Protection,  etc.),  500 

The   general   principle,    501 

Definition,   502 

Limitation  of  the  right  to  the  beneficiary  party:    no  inhibition  of 

enlargement  of  (or  of  new)  Remedy, 503 

Running  period  of  Limitation  may  be  lengthened, 503 

Or  opened,  after  closing,  if  title  not  involved,  503 

Expired  period  of  Limitation :   as  matter  of  title, 503 

Interchangeability  of  positions  of  beneficiary  party  and  other  party, 

pending    suit, 503 

Potential  two-fold  character  of  a  party   (as  beneficiary  party  and 
the  opposite)    as,    (a)    for  mortgage-foreclosure,   and    (b)    for 

redemption,     503 

Federal,  and  State,  Remedy,   504 

Upon  Compact  between  States, 505 

Right  to  pay  State  taxes  etc.  in  State  coupons,  505 

Mortgage-redemption  period  as  Remedy,    505 

Mortgage  foreclosure, 505 

Judicial,  or  Executive,  procedure,  505 

State  Insolvency  laws,  505 

Continuance  of  life  of  corporation  as,  or  as  not,  Remedy, 505 

Tax-laws  as  Remedy,   505 

Permissible  scope  of  modification  of  Remedy,   506 

REMEDY:    (B)  JUDICIAL,  GENERALLY 

At  law,  as  limitatively  definitory  of  Equity,   513 

Statutory  (as,  or  as  not,  exclusive),  634-641 

Implied,    779 

REMOVAL   FROM   STATE    COURT:     (A)    CIVIL    CAUSES    GEN- 
ERALLY 

The  term  "initial"  (Federal  Jurisdiction)  is  employed  below  to 
distinguish  jurisdiction  originating  in  a  Federal  Court  from  Fed- 
eral Jurisdiction  by  Removal. 
Equivalency,  in  breadth,  in  general,  between  (a)  the  Federal  initial, 

and  (b)  the  Federal  Removal,  Jurisdiction,  722 

General  Removal  text,  722 

Uses  of  the  terms  "suit",  "controversy",  "issue",  etc.,  722 

Inclusion  of  Eminent  Domain  Compensation  ("Damages")  causes,  .   722 

Ancillary  suits,    722 

Citizenship,   for,    722 

Class  of  State  Court,    724 

Existence   of  jurisdiction  in   State   Court,   as  essential  to  Removal 

upon   Merits,    725 

But  not  upon  question  of  jurisdiction  of  the  State  Court,  725 

"Pending",  "brought",  "commenced":    (definition),  725 
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Sections. 
EEMOVAL   FEOM  STATE   COURT:     (A)    CIVIL   CAUSES   GEN- 
ERALLY—(CoritiTMied)  . 

Eemovability :    as  of  what  period  or  stage,    726 

Continuance  of  Eemoval  conditions, — essential,  to  what  period, 726 

Power  of  State  Court  over,   727 

Particulars    of    Eemoval    Procedure, 727 

Counter-claim  (made  in  a  State  Court) , 728 

Separable   Controversy,    729 

Exceptional  Civil  Eemoval:     (prejudice,  local  influence,  Federal  of- 
ficer, grants  of  land  from  different  States) ,  730 

Fraudulent  action  of  plaintiff,  in  State  Court,  as  extending,  or  re- 
opening, Eemoval  period,    780 

Waiver  or  Estoppel,  as  operative  in  respect  of  Eemoval,  783 

EEMOVAL  FEOM  STATE  COUET:    (B)  CEIMINAL  CAUSES. 

Generally,    714 

EEMOVAL  PEEIOD 

As  extended  or  enlarged  by  fraud  of  plaintiff  in  the  State  Court,  . . .  780 
EENDITION  OP  FUGITIVE 

See  Extradition. 

EEPEESENTATIVE  PEESONS 

General   principles,    235-238 

No  extra-areal  status  by  mere  home  character,   235 

Extra-areal  ancillary  recognition,   236 

Extra-areal  concession,  by  Comity,   '236 

Extra-areal  private  recognition,    236 

As  vested  with  title,    237,  275 

Extra-areal  operation  of  home-existing,  or  home-created,  title, 237 

Extra-areal  statutory  recognition   of  home-created  title,    237 

Voluntary  submission   (of  representative  person)   to  extra-areal  Ju- 
dicial Jurisdiction,   238 

Guardians,     240 

Taxation, 263 

REPUBLICAN  FORM  OF  (STATE)  GOVERNMENT 

Generally,    153 

No  requirement  of  Written  State  Constitution, 153 

Nor  of  separation  of  Legislative,  Executive,  and  Judicial,  Branches  153 

Consistent  with  Initiative  and  Eeferendum,   153 

Uniformity  throughout  a  State,  not  essential,   153 

Consistent  with  action  of  a  State  in  a  private  capacity,  153 

Public  employment  limitable  to  citizens  of  the  State,   153 

RES  JUDICATA 

Generally,    631 

Federal  adoption  of  Common  Law  principles  of, 631 

Identity  of  issues,  as  essential,  631 

Incidental  issues  actually  passed  upon,  631 

Issues  capable  of  having  been  raised,   631 

Grounds  and  issues  as  open  to  inquiry,    631 

Limitations  imposed  by  home  forum,  as  accompanying  judgment,  ...   631 

Situation   of  consent  judgment,    631 

Criminal  suits,   631 

See  Judgment;   Parties;    Jurisdiction. 

RESERVATIONS:    FEDERAL 

Generally,    79 

See  Federal  Area. 

RESERVATIONS,  INDIAN 
See  Indian. 
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Sections. 
"RESIDENCE";    "RESIDENT" 

As  distinguished  from  domicil,  and  domiciled  inhabitant,   220,  569 

RESTRAINT  OE  TRADE 

Generally,     403,  404 

RETROACTIVE  LEGISLATION 

Generally,    333-335 

RETRO-CESSION 

By  the  United  States,  to  a  State,  of  Ceded  area, 75 

REVOCATION 

Of    admission    of   Foreign    Corporation,    288 

RHODE  ISLAND 

No  formal  Written  Constitution  until  1842,   23 

RIPARIAN  RIGHTS 

Exclusive   power,  in   general,   of   area   rei   sitae,   as   against  extra- 

areal  public  action,  240 

As  property, 485-489 

RIVER 

See  Streams;   Water  Area. 

SEAMAN;    MERCHANT 

Compulsory  service  under  shipping  articles,   490 

SEARCH  WARRANT 

Generally,    675 

SEAT  OP  THE  GOVERNMENT 

Generally,    78 

See  Ceded  Places;    District  of  Columbia;   Municipal  corporations. 

SECOND  AMENDMENT 
General  View,  24,  25 

SELF-INCRIMINATION 

Not  matter  of  Federal  Due  Process  of  Law, 565 

Forbidden  to  United  States,  by  Fifth  Amendment,   674 

But  not  to  States,   565 

Federal  doctrine  of,   674 

SERVICE  OF  PROCESS 

Generally,    760-762 

SET-OFF 

See  Countersuit. 

SEVENTH  AMENDMENT 

General  View,   24,  25 

SEVENTEENTH  AMENDMENT 

General  View,    25 

SEVERABILITY 

Of  void  features  of  State  enactment,   89 

In  aid  of  validity,   344 

SEX 

Classification   by,    498 

See  Voter;    Equal  Protection. 

SHAREHOLDERS '  LIABILITY 

Generally,    268 

SHARES  OF  STOCK 

Situs  of,   270 

Lien   running  with,    271 
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Sections. 
SHAEES  OF  STOCK— (Continued). 

Subscriptions,     272 

See  Corporations;    Chattels  (Incorporeal). 

SHELL-FISH 
As  property,  485 

SHERMAN  ACT 

Generally,     403,  404 

SHIPPING  AETICLES 

Compulsory  service  under,    490 

SITUS  OF  CHATTELS 
See  Chattels. 

SIXTH  AMENDMENT 

General  -view,    24,  25 

SIXTEENTH  AMENDMENT 
General  View,    25 

SLAVERY 

Early  Federal  assumption  of  power  over  (1775-6),   12 

Dealt  with  by  Ordinances  of  1784,  1787, 17 

SOLICITATION  OF  PTJECHASES 

In  Intereommeree,    212 

SOVEREIGN:    IMMUNITY  FROM  SUIT 

General  principle,    609-616 

Definition  of  suit,  to  this  intent, 609-616 

SOVEREIGN  AS  PLAINTIFF 

Generally ;    Definition  of  suit  by,  617-619 

SOVEREIGN  AND  OI'FICIAL 
As  Privies, 607 

SPECIAL  TAX 

Generally,    372 

See  Equal  Protection;    Taxation. 

SPRINGS 
As  property,    488 

STANDARDS  OF  VALUE 

Federal  power  of  fi^ng,  of  coins,  12 

STATE 

Different  uses  of  the  term,  53 

As  used  of  Federal  Areas,  53 

Or  of  Indian  Tribes,   54 

STATE  ACTION 

Federal  power  as  accruing  from,   101,  102 

In  aid  of  Federal  law,  114,  123,  175 

STATE:    AS  A  PRIVATE  CORPORATION 

The  Principle,   153 

STATE  JUDICIAL  PROCEDURE 

Congressional  power  over,   660,  674 

By  Statutes  of  Limitation,  660 

By   Amnesty,    660,  674 

STATE  BONDS 
Inter-State  taxation  of,    264 

STATE  PRACTICE:    COMMON  LAW:    FEDERAL  ADOPTION  OF 

Generally,   746-752 

Federal  Judicial  Discretion  as  to,    746 

Modification  or  adaptation,    752 

Potential  Scope  of  Adoption,  747 
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Sections. 
STATE  PEACTICE:    COMMON  LAW:    FEDERAL  ADOPTION  OE 
—  (Continued). 

Limitations,     748-751 

Aecrued  rights :     no   operation   upon,    749 

STATE  COXTRTS:    ENFORCEMENT  OP  FEDERAL  LAW 

Generally,    657 

STATE  ELECTIONS  OP  FEDERAL  CONCERN 

Federal  power  over,   105 

STATE  CRIMINAL  PROCEDURE 

Potential  Congressional  Adoption  of,  distributively,  679 

STATE  JUDGE 

Salary  as  not  Federally  taxable,  135 

STATE:    SUIT  AGAINST 

Generally,    705-710 

See  Sovereign. 

STATE  LAW 

Higher  or  lower  planes  of,   91 

As  severable,   89 

Congressional   Adoption   of,    771 

Federal  enforcement  of,  in  general,  at  Common  Law  or  in  Equity, 

763-771 

Suit  upon  State  judgment,   765 

Extensions,  State,  of  fields  known  to  the  Common  Law, 768,  770 

Criminal  or  Penal:    exceptional  Federal  enforcement  of  by  Removal,  714 

STATE  JUDICIAL  DECISIONS  UPON  STATE  LAW 

Following,  or  not  following  by  Federal  Courts, 688-696 

Two  generically  different  classes  of  such  decisions,    688 

As,  or  as  not,  madei  pending  Federal  cause  in  question,  689 

Illustration:    (a)  classes  of  State  decisions  Federally  followed, 690 

(b)  classes  of  State  decisions  not  Federally  followed,  . .   691 

Change  in  the  course  of  State  decision,  692 

The  question  of  awaiting,  by  a  Federal  Court,  of  a  prospective  State 

decision,    693 

Different  State  interpretations,  by  different  States,  of  home  statutes 

of  like  tenor,   694 

Difference  of  view.  Federal  and  State,  in  mere  principles  of  Inter- 
pretation,       695 

State   interpretation   as   validative,   or    as  invalidative,   of   Written 

law  of  the  State,   696 

Severability,  in  the  latter  fieldj  696 

STATE  OFFICIALS  AS  FEDERAL  OFFICIALS 

Generally,    150 

State  Judges :    with  Jurisdiction  Federally  conferred,    150 

State  Magistrate :    Federal  affidavits,   150 

State  Tax  Officials  with  Federal  duties,   150 

Federal  duty   (upon  State  Officials)   of  observance  of  State  law  of 

Federal  concern,   150 

STATES  AS  NATIONS:     (A)  PRIOR  TO  THE  CONSTITUTION 

Inter  se :    inter-Treaty  power,   13 

As  between  a  State  and  the  United  States :    inter-Treaty  power,  ...  13,  27 

As  to  Indian  Tribes :    inter-Treaty  power,   13 

STATES  AS  NATIONS:    (B)  UNDER  THE  CONSTITUTION 
I.    Inter  Se. 

Generally,    140-142 

Inter-Treaty  (Compact),  140 

Congressional  consent  thereto,   140 

Equality  as  among  States:    definition  of 141 


Index.  897 

Sections. 
STATES    AS   NATIONS:      (B)    TJNDEE   THE    CONSTITUTION— 
{Continued). 

Absence  of  strict  equality  141 

The  question  of  inter-State  Immunity,   142 

II.    As  Between  a  State  and  the  United  States  and  a  State. 

Generally,     143-149 

Inter-Treaty  power,    143 

State  cession  as  inter-Treaty,  143 

Origin  of  the  Federal-State  relation,   145 

Federal  relation  with  an  inchoate  State,   146 

Potential  Federal  cession  to  a  State, 147 

Potential  scope  of  Federal-State  Treaty   (Compact),    ■  148 

Legal,  or  Equitable,  character,  149 

STATES:    IMMUNITY  FEOM  ADVERSE  FEDERAL  ACTION 
Apart  from   the   Sixteenth  Amendment,   from   Federal   taxation    of 
salary  of  a  State  Judge;    of  a  State  occupation-license  bond;    of 

Municipal  revenues,  or  assets, 135 

As  to  question  of  recent  qualification  of  the  Immunity  in   respect 

of  income,  by  Sixteenth  Amendment,   25 

STATEHOOD :    TRANSITION  TO 

Generally,    83-88 

Conversion  of  Territorial  law  into  State  law, 83,  84 

Enabling  Acts :    Interpretation  of,   85-87 

Power  of  Congress,   86 

Transfer  of  Public  Lands,   88 

Judicial  Procedure  incidental  to   Transition,    680 

STATUS:    OF  INDIVIDUALS:    AS  BASIS  OF  FEDERAL  INTRA- 
STATE POWER 

Generally,     103-110 

Of  Federal  Citizenship,  104 

Of  Federal  Officials,   105 

Of  Federal  wards,  generally,   106 

Under  Treaty, 106 

Of  Federal  prisoners,    106 

Of  persons  giving  information  to  Federal  Officials,   106 

Of  State  voters,  in  Elections  of  Federal  concern,   107 

Of  Aliens 108 

Federal  status :    not  by  Race  or  Color,  merely,   109 

Incidental  status, 110 

STATUTES  OF  FRAUDS 
See  Frauds. 

STATUTES  OF  LIMITATION 
See  Limitation. 

STATUTORY  REMEDY 

As,  or  as  not  exclusive :    generally,   634-641 

Illustration,    635 

Statute  of  Limitations  as  limitative  feature  of, 637 

Taxation    as,    638 

Damages,  Rule  of,  as  feature  of, 639 

Operation  of  Statutory  Remedy  upon  Substantive  law,   640 

Statutory  cause  of  action :    as,  or  as  not,  limitable  to  home  forum,  .  .  641 

STOPPING-PLACES 
See  Railroads;    Intereommerce. 

STREAMS;    RIVERS 

Improvement  of,  Federal  or  State, 530,  531 

Power  of  upper,  and  of  lower.  State  or  Federal  State,  over, 242 

As  Admiralty  waters:    see  Admiralty. 

57 
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„„„„„„  Sections. 

STREET 

See  Way;    Railroad;    Commerce. 
STREET  RAILROADS 

In   Intercommerce,    X85 

SUA  SPONTE 

Dismissal  of  Federal  suit  for  lack  of  jurisdiction,  712,  713 

SUBSTITUTED  PARTIES 

Generally,    604 

SUBTERRANEAN  WATERS 

As   property,    488 

SUCCESSION  TAXES 
Generally,    366 

SUIT:    QUESTION  OF,  AGAINST  SOVEREIGN 
Generally,    609-620 

SUIT,  AS  CIVIL  OR  AS  CRIMINAL;    AS  PENAL 
See  Procedure. 

SUIT;    CAUSE;    ACTION;    CASE,  ETC. 

Federal  conception  and  definition  of,  580-584 

Divisibility   of,    581 

Countersuit,    582 

Collateral  issue  arising  before  an  Executive  magistrate,  as  suit,  . . .  583 

Ancillary,    584 

In   rem,    588,  589 

Admiralty  form,  of  non- Admiralty  suit,    608 

Quasi-suit;    (in  a  Court  of  Claims),   620 

See  Separable  Controversy. 

SUIT:   RIGHT  OF,  AS  MATTER  OF  PRIVILEGES  AND  IMMUNI- 
TIES 
See  the  latter  head. 

SUM  IN  CONTROVERSY 
See  Amount. 

SUNDAY  LAWS:    STATE 

From  the  standpoint  of  Intercommerce,  172 

SUPRASTATE  COMMERCE 
See  Uses  of  Terms;    Commerce. 

SUPREME  COURT:    (A)    ORIGINAL  JURISDICTION 

Generally,     705-710 

No  diminution  or  enlargement  by  Congress,  705 

Suits  between   States,    706 

Ambassadors,   etc.,    708 

Suit  by  State  against  private  person, 709 

not  on  Criminal  or  Penal  cause  of  action,  or  upon  judgment  ren- 
dered, in  such  suit, 709 

No  Advisory  Jurisdiction,  710 

SUPREME  COURT:     (B)   APPELLATE  JURISDICTION 
See  Appellate  Jurisdiction. 

SWITCHING  SERVICE 

State  poTPer,  in  Intercommerce,    175 

TAX  EXEMPTION 

See  Taxation;    Exemption. 

TAX  SALE 
Federal  power  of  buying  in,  at,   117 
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Sections. 

TAXATION:    BY  STATE  OR  FEDERAL  STATE:    AS  AREALLY 
LIMITED 
The  general  principle, 240 

TAXATION:    MULTI-AEEAL  PLANTS 

Generally,    291 

TAXATION^    STATE:    FEDERAL  IMMUNITY  FROM 

Generally, 130 

Including  property  held  by  the  United  States  in  trust, 130 

Inhibition  even  of  State  assessment,  for  taxation,  130 

Such  Federal  Immunity,  pro  rata,  to  extent  of  Federal  title, 130 

not  where  United  States  mere  dry  trustee,   130,  134 

Immunity  as  to  Incidents,   130,  132 

As  to  features  otherwise  separable,   132 

Limitations  upon  State  power  of  enforcement  of  valid  tax, 133 

TAXATION:    (A)  GENERALLY 

Tax,  definition  of,    358 

Tax  such  in  form  only,  361 

Tonnage  tax,   358 

Direct  tax,   359 

Uniform,    359 

Lien,    367 

Special  tax,   372 

Taxation  as  Legislative,   362 

Quasi- Judicial  aspect :    notice  and  hearing,    363 ;    566,  567 

Motive  or  intent  of  taxable  person,  369 

Interest  upon  tax  assessed, 370 

Personal  liability,    371 

Potential  amount,   373 

Repetition  of  tax,  374 

Increase  of  tax  assessed,  374 

Exemptions,    377 

Federal  Immunity  from  State  taxation,   125-134 

State  Immunity  from  Federal  taxation,    135,  136 

Taxation  in  Federal  Area,  49 ;  357 

Tax :    private  right  in,  as  Remedy,    638 

Taxation  as  matter  of  Equal  Protection  of  the  Laws, 497-499 

TAXATION:    (B)  AS  AMONG  STATES;    AS  AMONG  FEDERAL 
STATES;    AS  AMONG  THE  STATES  AND  THE  FEDERAL 
STATES  AS  A  CLASS 
As  to  use  of  the  term  "area",  below,  see  Uses  of  Terms. 

Land :    taxable  only  by  area  of  situs, 240,  241 

So  of  corporeal  chattels,  250_ 

So,  in  general,  as  to  incorporeal  chattels,  253-264 

Foreign   corporations,  as  such,    278-289 

Discrimination  against,    278 

TELEGRAMS 

In  Intereommerce,    202 

Delivery  of,    202 

State  power  over,   175 

No   extra-State   power,    198 

Limitation  of  liability,  199 

TELEGRAPH  CX)MPANIES  OF  FEDERAL  CONCERN 
Generally,    133 

TENTH  AMENDMENT 
General  view,    24,  25 

TERMS,  USES  OF 
See  Uses  of  Terms. 


900  Index. 

Sections. 
TERRITORIAL  DECISIONS 

Following,  or  not,  by  general  Federal  Courts,   697 

TERRITORIES 
See  Federal  Area. 

TERRITORY,  BONDS  OF 

As  United  States  bonds,  131 

TESTAMENTARY  DISPOSITION 

See  Devise  and  Legacy. 

THALWEG 
Doctrine  of,   349 

THIRD  AMENDMENT 

General  View,   24,  25 

THIRTEENTH  AMENDMENT 

General  view,    25 

TITLE 

As  vested  in   representative  person,    237 

Local  regulation  of  transfer,   240,  246 

TITLE-CLEARING  PROCEDURE 

Power  of  State,  or  of  Federal  State,  over,  240 

Federal  power  over:    See  Tenue. 

TIME-SCHEDULES 
See  Railroads;   Commerce. 

TONNAGE-TAX 
Generally,  see  Taxation. 

Relation   to   Commerce   Clause,    166 

Definition,    358 

TORT 

Federal  modification  of  State  law  of,   89,  457 

Maritime,    541 

In   Intercommerce,    176 

TRADE  DOMICIL 

For  taxation,    261 

TRADE,  RESTRAINT  OP 

Generally,  403,  404 

TRADING-STAMPS 

In  Intercommerce,   172 

TRANSFER  OF  TITLE 

Limitations  upon  right  of,   454 

TRANSITORY  CAUSE  OF  ACTION 

As,  or  as  not,  limitable  to  a  particular  forum, 641 

TREATY 

As  Law  of  the  Land,  314-327 

As  to  a  State  as  party,  see  State. 
As  to  Indians,  see  Indians. 

TREATY  COURTS 

Character,    698,  699 

TRESPASS  UPON  FEDERAL  PROPERTY 
See  Property,  Federal. 

TRUST 
See  Restraint  of  Trade. 

TRUSTEE  PROCESS 
See  Garnishment. 

TWELFTH  AMENDMENT 

General  View,    25 
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Sections. 
UNIFOEM 
See  Taxation. 

UNITED  STATES  PROPER 
See  Uses  of  Terms. 

UNITED  STATES  BONDS 
See   Bonds. 

UNITED  STATES:    PROPERTY  OF 
See  Property,  Federal. 

UNITED  STATES:    SUIT  BY 

GeneraUy,    617-619 

Definition  of,   618 

UNITED  STATES:    IMMUNITY  FROM  SUIT 
See  Sovereign. 

UNITED    STATES,    IMMUNITY    FROM   ADVERSE    STATE    AC- 
TION:   (A)  SUBSTANTIVE  LAW 

General  Principle,    125-134 

Prom   State  Eminent   Domain,    126 

In  respect  of  Federal  Officials,   127 

In  respect  of  Federal  Taxation,   128 

As  against  State  substantive  law,  generally,  129 

As  against  State  recording-requirements,  129 

As  against  Adverse  Possession  under  State  law,    129 

As  against  State  taxation  of  Federal  property,   130 

Or  of  property  of  Federal  concern, 130 

In  respect  of  Federal  Instrumentalities  in  general,   131 

the  line   of   demarcation,    132 

Limitation  upon  enforcement  of  valid  State  tax,  upon  private  prop- 
erty in  possession  or  custody  of  the  United  States,  134 

Federal  concession,  in  this  field, 134 

UNITED    STATES,    IMMUNITY   FROM   STATE   ACTION:      (B) 
STATE  JUDICIAL  ACTION 
Generally, 652;  661-663 

UNITED  STATES  ATTORNEYS 

Aiding,  or  giving  information  to,   106,  677 

As  to  power  of  granting  immunity,   672 

UNITED  STATES  COMMISSIONERS,  670 

UNITED  STATES  MARSHAL 
See  Marshal. 

USES  OP  TERMS 

(Immediately  following  Table  of  Cases). 

UNWRITTEN  LAW 

Generally,    27 

VACCINATION 

State  power,    490 

VAPORS:    OFFENSIVE 
See  Air,  Nuisance. 

VALUE 

See  Amount  in  controversy;    Eminent  Domain;    Standards. 

VENDOR'S  LIEN 
See  lien. 

VENUE :    AS  AMONG  FEDERAL  JUDICIAL  DISTRICTS 

Generally,  740-745 

Waiver  or  Estoppel,  as  to, 740 
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Sections. 
VENUE:    AS  AMONG  FEDERAL  JUDICIAL  DISTRICTS— (Con- 
tinued) . 

In  case  of  joinder  of  different  causes  of  action, 742 

Under  Sherman  Act,    743 

Eight  of  challenge  of,  745 

In  title-clearing  Procedure,    741 

Definition  (for  this  purpose)  of  suit  in  Rem, 741 

VERDICT :    CIVIL,  COMMON  LAW 

Finality  of,  Federal  or  State, 658,  659 

VESSEL 

Definition  of,  in  Admiralty,   542 

PubMe    vessels,     543 

Vessel  as  mere  chattel,   544 

Domestic,  in  Intercommerce,    169 

Conventional  situs,  when  at  sea,   248 

Situs  for  taxation,  250 

Local  power  over  persons  upon,  while  in  port,  233,  250 

VOTER;   VOTING  FRANCHISE 

Race  or  Color,   107, 109,  301 

"Women,   107,  301,  498 

State  voters  as,  collectively,  a  Federal  oflieiel,     306 

Aliens  as,    •. 139 

Requirement  of  period  of  inhabitancy, 306,  498 

See  Status. 

VOUCHING-IN  OF  PARTY 

Generally,    598 

WAIVER:    BY  UNITED  STATES,  OF  SOVEREIGNTY  IN  FED- 
ERAL AREAS,  TO  CERTAIN  INTENTS 

Generally,    215 

WAIVER  AND  ESTOPPEL,  IN  RESPECT  OF  FEDERAL  ORIG- 
INAL JURISDICTION 
Generally,    782-784 

WAIVER  AND  ESTOPPEL  IN  RESPECT  OF  FEDERAL  APPEL- 
LATE JURISDICTION 
Generally,    788 

WAR,  ARTICLES  OF 

Pre-Constitution   Origin   of,    12 

WAR  POWER 

Prior  to  the  Constitution,  12 

WARD 

As  party  to  suit :   see  Parties. 

See  also  Guardian;    Representative  Persons;    Probate. 

WARDS,  FEDERAL 

Generally,    106 

Aliens,   as,    106 

Federal  prisoners,  as,  106 

Private  persons,  aiding  Federal  Officials,  as,  106 

WATER 
As  a  commodity,  485 

WATER  AREA 

As  Property,  within  the  Due  Process  texts, 485-489 

Incidents,  (free-swimming  fish,  shell-fish,  etc.),  485 

Aquatic  growths,  485 

Bed-soil,  485 

Riparian  rights,    485-489 

PubUe,  and  private,  interest,  486 
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Sections. 
WATEB  AKEA— (continued) . 

Navigation,  right  of,   487 

Improvement,   487 

Surplus  power,  incidental  to  improvement,   487 

Subterranean  waters,   488 

WAT,  PITBLIC 

In  Intercommerce,   183-196 

Abutters,   456 

See  Commerce. 

WBBB-KENYON  ACT 
Generally,    405 

WEIGHTS  AND  MEASURES 
Federal  power,    122 

WELFABE:    GENERAL 
Question  of  definition  of,   161-164 

WEIGHTS,  NET 
State  requirements  as  to,   172 

WELL 
As  property,    488 

WETHEESFIELD 
See  Connecticut. 

WHARVES 
In  Intercommerce,    194 

WILL 
See  Devise  and  Legacy. 

WILSON  ACT 
Generally,    405 

WINDING-UP 
See  Corporations  (Domestic). 

WIRES  ETC.:    IN  STREETS 
Generally,    193 

WITHDRAWAL:    BY  FOREIGN  CORPORATION 

Right  of,  in  general, 287 

Pending  liabilities,  287 

WORDS,  USES  OF 
See  Uses  of  Terms. 


